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Keatley 

V. 

Illinois  Cent.  R.  Co. 

(Supreme  Court  of  Iowa,  Oct,  i8,  iSgy.) 

Employers'  Liability  Act— Iowa  Code — Interpretation.*— The  fore- 
man of  a  grang  of  bridge  workmen,  engaged  in  building  a  bridge, 
charged  with  the  control  of  the  speed  of  trains  over  such  bridge  bj 
jciving  the  proper  signal  to  slow  up  in  case  it  is  necessary,  is  en- 
gaged in  operating  the  road  within  the  meaning  of  a  state  statute 
providing  that  every  corporation  operating  a  railway  ''shall  be 
liable  for  all  damages  sustained  by  any  person,  including  employees 
of  such  corporation,  in  consequence  of  the  neglect  of  agents,  or  by 
any  mismanagement  of  the  engineers  or  other  employees  of  the 
corporation,  and  in  consequence  of  the  willful  wrongs  *  *  *  of  such 
agents,  engineers,  or  other  employees,  when  such  wrongs  are  in 
any  manner  connected  with  the  use  and  operation  of  any  railway, 
on  or  about  which  they  shall  be  employed."  .  ^ 

Appeal  from  Dubuque  county  district  court.     Af- 
firmed. 

W.  J.  Knight  and  Htibert  O'Donnell  (James  Fen- 
tress,  of  counsel),  for  appellant. 

James  H.  Shields,  for  appellee. 

KiNNE,  C.  J.     1.  Robert  Keatley,  the  decedent,  was 

*See  notes  at  end  of  case. 
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killed  on  October  24,  1890,  near  bridge  26  on  the  de- 
fendant company's  railroad,  by  reason  of  a  freight  car 
on  said  road  leaving-  the  track,  and  falling  on  him.  At 
the  time  of  the  accident,  the  defendant  company  was 
engaged  in  building  an  iron  bridge  over  a  creek,  in 
place  of  a  wooden  one,  which  had  been  removed.  This 
bridge  was  71  feet  long,  and  its  ends  rested  on  stone 
abutments.  On  the  day  mentioned,  there  were  two 
gangs  of  men  at  work,  one  working  erecting  the  bridge, 
and  known  as  the  'Mron  gang,"  of  which  one  Mantz 
was  foreman,  and  the  other  known  as  the  * 'stone 
gang,"  with  one  Egan  as  foreman.  The  latter  gang 
were  not  working  on  the  bridge  or  its  abutments,  but 
were  engaged  in  building  a  retaining  wall  from  the 
north  end  of  the  east  abutment  of  the  bridge,  eastward ly, 
along  the  north  line  of  the  right  of  way.  The  iron 
gang  were  at  work  finishing  the  superstructure  of  the 
bridge,  and  expected  to  complete  it  the  following  day. 
The  bridge  was  on  the  main  line  of  the  defendant's 
railway,  and,  while  it  was  being  erected,  the  traffic  of 
the  road  was  carried  on,  the  trains  passing  over  this 
bridge  before  it  was  fully  completed.  The  stone  gang 
had  a  derrick  for  use  in  raising  stone  for  use  in  the 
retaining  wall.  The  platform  on  which  this  derrick 
stood  was  built  on, the  north  side  of  the  track,  and 
about  seven  feet  from  it,  and  some  ten  or  fifteen  feet  east 
from  the  new  east  abutments.  It  was  about  two  feet 
lower  than  the  rails  of  the  track.  The  work  of  each 
gang  of  men  was  independent  of  that  of  the  other. 
Decedent  was  about  15  years  of  age,  and  was  employed 
by  Egan,  the  foreman  of  the  stone  gang,  to  carry  water 
to  the  members  of  that  gang,  and  to  do  such  other 
work  as  the  foreman  might  direct.  Shortly  after  5 
o'clock  on  the  day  of  the  accident,  decedent  was  on  the 
derrick  platform.  He  and  other  members  of  his  gang 
were  engaged  in  securing  the  boom  of  the  derrick, 
preparatory  to  ceasing  work  for  the  day.  The  iron 
gang  was  on  the  bridge.  A  freight  train,  containing 
20  loaded  cars,  came  from  the  west.  The  engine  and 
10  cars  passed  over  the  bridge  on  the  rails.     The  next 
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2  cars  were  derailed,  but  passed  over  the  bridg-e  on  the 
ties,  and,  as  they  came  opposite  the  derrick  platform, 
one  of  them  rolled  off  the  trestle,  fell  on  the  derrick 
platform,  and  killed  the  deceased.  The  bridge  went 
down  with  the  remainder  of  the  train,  and  was  pushed 
eastward,  off  the  west  abutment. 

The  negligfence  charged  is  '*that,  at  the  time,  the 
bridge  was  but  partially  completed  ;  that  its  ends  were 
resting  on  abutments  about  seventy  feet  apart ;  that  it 
was  not  supported  or  held  in  place  by  guys,  rods,  or 
other  supports  ;  that  the  rails  of  the  track  crossing  the 
same  were  not  securely  spiked  to  the  ties,  but  were, 
negligently  and  carelessly,  allowed  to  lie  in  a  loose, 
unspiked,  and  insecure  condition  for  the  passage  of 
trains  thereon  ;  that  said  bridge,  in  its  unfinished  and 
insecure  condition,  with  the  loose  and  unfastened  rails 
thereon,  was  negligently  and  carelessly  allowed  to  lie 
and  remain  in  such' dangerous  and  insecure  condition  ; 
that  while  decedent  was  employed  on  and  about  the 
same,  where  his  duty  called  him  to  be,  and  while  said 
bridge  and  the  ties  and  rails  thereon  were  in  said  inse- 
cure and  dangerous  condition,  a  heavy  freight  train 
was,  negligently  and  at  a  high  and  dangerous  rate  of 
speed,  run  by  appellant  from  the  west,  down  a  steep 
^rade,  around  a  curve,  and  onto  said  bridge  ;  that  the 
track,  rails,  and  ties  thereon  were  thereby  spread  and 
thrown  apart;  that  said  train  was  derailed,  and  was 
thrown  with  great  force  against  and  upon  the  said 
bridge ;  that  the  same  was  thrown  down  ;  that  dece- 
dent was  thereby  thrown  under  said  bridge  and  train, 
from  the  effects  of  which  he  died  ;  *  *  *  that  said 
accident,  injury,  and  death  of  decedent  were  caused 
by  the  grossly .  negligent,  careless,  and  improper 
condition  of  said  bridge,  and  the  ties  and  rails 
thereof,  so  allowed  to  be  by  appellant,  and  the 
negligent  and  dangerous  act  of  so  running  said  train 
at  a  dangerous  rate  of  speed  over  the  same,  and  with- 
out fault  or  negligence  on  the  part  of  decedent."  In  atf 
amendment  to  the  petition  it  is  charged  **that  the  em- 
ployees and  servant3  of  defendant  engaged  in  the  con- 
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struction  of  the  superstructure  of  said  bridge,  at  the  time 
of  said  accident,  negligently  and  carelessly  omitted,  in 
violation  of  the  rules  of  defendant,  to  give  notice  and 
warning  to  those  in  charge  of  said  freight  train,  so  run 
at  a  dangerous  rate  of  speed,  as  aforesaid,  of  the  incom- 
plete, unsafe,  and  dangerous  condition  of  said  bridge, 
by  setting  out  a  red  flag  or  other  warning,  and  omitted 
and  neglected  to  give  any  warning  or  notice  whatsoever 
to  those  in  charge  of  said  approaching  freight  train  of 
the  unsafe  and  incomplete  condition  of  said  bridge  at 
the  time  of  said  accident,  and  as  was  done  at  other  times 
previous  to  the  day  of  said  accident.  In  a  further 
amendment  it  was  charged  that  at  the  time  of  the  acci- 
dent the  ties  of  said  bridge  were  loose  and  unspiked, 
and  that  the  same  were  spread  apart,  and  were  sawed 
and  cut  on  the  ends  thereof,  and  were  allowed  to  be  in 
that  negligent  condition  when  said  train  ran  on  the 
bridge,  and  caused  the  accident.  The  answer  was  a 
general  denial.  It  was  also  averred  that  the  accident 
was  caused  by  the  decedent's  negligence.  It  was  also 
claimed  that  the  decedent  was  not  in  the  defendant'^ 
employ,  in  the  operation  of  defendant's  railroad,  and 
not  engaged  in  any  duty  which  brought  him  within  the 
protection  of  section  1307  of  the  Code  of  1873. 

2.  This  is  the  second  appeal  in  this  case.  The  opin- 
ion in  the  former  hearing  will  be  found  in  63  N.  W. 
560.  On  the  last  trial  the  court  instructed  the  jury  that 
the  foreman  of  the  stone  gang  was  not  guilty  of  negli- 
gence, and  that  the  engineer  and  other  employees  in 
charge  of  the  freight  train  were  not  guilty  of  any  neg- 
ligence. In  the  sixth  instruction  given  to  the  jury,  the 
court  charged  as  follows:  "The  decedent,  Robert 
Keatley,  was,  at  the  time  of  the  accident  and  injury 
complained  of,  upon  the  derrick  platform,  in  the  line 
and  discharge  of  his  duty,  under  the  direction  of  the 
foreman  of  the  gang  with  which  he  was  employed  ;  and 
if  you  find  from  the  evidence  and  under  these  instruc- 
tions that  the  foreman  of  the  iron  gang  negligently  per- 
mitted a  train  to  run  at  a  dangerous  rate  of  speed,  upon 
an  unfinished,  insecure,  or  unsafe  bridge,  by  reason  of 
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which  the  cars  left  the  track,  and  caused  the  death  of 
^ deceased,  then,  under  the  statute  of  this  state,  the  de- 
fendant is  liable  herein.'*  In  the  eleventh  instruction 
given  to  the  jury,  the  court  charged  :  '*  If  the  bridge  in 
question,  including  the  rails  and  ties,  was  in  such  a  con- 
dition or  stage  of  completion  that  ordinary  care  and 
prudence  demanded  that  trains  should  be  operated  in 
approaching  and  crossing  said  bridge  at  a  slow  rate  of 
speed,  then  it  was  the  duty  of  the  foreman  of  the  steel 
gang  to,  by  placing  out  a  slow  flag,  give  warning  to 
the  approaching  trains,  so  that  the  employees  operating 
such  trains  might  know  that  it  was  necessary  to  ap- 
proach and  cross  such  bridge  slowly  ;  and  if  the  accident 
or  injury  complained  of  was  caused  by  the  unsafe  con- 
dition of  the  ties  and  rails  upon  the  bridge,  and  the  speed 
of  the  train,  which  was  not  reduced,  by  reason  of  the 
failure  of  the  foreman  of  the  iron  gang  to  properly  warn 
the  approaching  train,  then  the  defendant  is  liable." 
No  other  grounds  of  negligence  were  submitted  to  the 
jury.  Much  is  said  in  argument  by  the  appellant  to  the 
eflFect  that  this  boy  Robert  Keatley  and  his  stone  gang 
and  the  iron  gang  were  fellow  servants,  and  that,  in  the 
absence  of  the  statute  (section  1307  of  the  Code  of  1873), 
there  could  be  no  liability  under  the  established  facts. 
It  is  then  insisted  that  the  facts  do  not  bring  the  case 
within  the  provisions  of  the  statute.  Appellant's  con- 
tention is  that  the  negligence  of  the  foreman  of  the  iron 
gang  was  not  the  negligence  of  one  engaged  in  the 
operation  of  the  road,  within  the  meaning  of  the  stat- 
ute, and  that  decedent  was  not  injured  by  reason  of 
the  negligent  operation  of  the  road.  On  the  former 
appeal  this  language  was  used  in  the  opinion  :  "Ap- 
plying the  facts  attending  the  employment  of  the 
deceased  to  the  statute,  we  think  that  if  he  was  not 
out  of  the  line  of  his  duty  in  standing  on  the  derrick 
platform,  and  the  employees  of  the  defendant  negli- 
gently ran  the  train  at  a  dangerous  rate  of  speed,  upon 
an  unfinished  and  insecure  and  unsafe  bridge,  by 
reason  of  which  the  cars  left  the  track,  and  caused  the 
death  of  the  deceased,  he  was  within  the  statute,  and  a 
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rig-ht  of  action  ax:crued."  Counsel  now  insists  that 
plaintiff  cannot  recover  unless  it  appears  that  the  injury 
complained  of  was  caused  by  or  through  the  negligence 
of  the  employees  who  were  running  or  operating  the 
train,  and,  as  the  trial  court  instructed  the  jury  that 
said  employees  were  not  negligent,  there  can  be  no 
recovery  under  the  statute.  The  language  of  the 
former  opinion  is  to  be  construed  with  reference  to 
what  was  said  before  the  court  and  the  issues  as  then 
made.  It  was  then  said  that  no  charge  of  negligence 
on  the  part  of  employees  for  failing  to  put  out  a  flag  or 
other  sign  to  stop  the  train  was  made  in  the  petition. 
The  case  is  now  before  us  on  allegations  of  negligence 
not  made  before  ;  and,  in  view  of  this  situation,  there 
is  nothing  in  the  former  opinion  justifying  the  claim 
counsel  now  makes  for  it  as  applicable  to  the  facts  now 
before  us.  The  statute  of  1873  (Code,  §  1307)  is  as 
follows:  "Every  corporation  operating  a  railway 
shall  be  liable  for  all  damages  sustained  by  any  person, 
including  employees  of  such  corporations,  in  conse- 
quence of  the  neglect  of  agents,  or  by  any  mismanage- 
ment of  the  engineers  or  other  employees  of  the  corpo- 
ration, and  in  consequence  of  the  willful  wrongs 
whether  of  commission  or  omission  of  such  agents, 
engineers,  or  other  employees,  when  such  wrongs  are 
in  any  manner  connected  with  the  use  and  operation  of 
any  railway,  on  or  about  which  they  shall  be  employed, 
and  no  contract  which  restricts  such  liability  shall  be 
legal  or  binding."  We  do  not  intend  to  review  all  of 
the  cases  construing  this  statute.  Many  of  them  are 
discussed  and  reviewed  in  the  following  cases  :  Butler 
V.  Railway,  87  Iowa,  213,  54  N.  W.  211  ;  Keatley  v. 
Railroad  Co.  (Iowa)  63  N.  W.  560  ;  Canon  r.  Railway 
Co.  (Iowa)  70  N.  W.  756  ;  Smith  r.  Railway  Co.,  78 
Iowa,  584,  43  N.  W.  545;  Haden  v.  Railway  Co.,  92 
Iowa,  229,  60  N.  W.  537.  On  the  former  appeal  we 
held  that  the  employment  of  decedent  placed  him  with- 
in the  protection  of  this  statute.  Keatley  v.  Railroad 
Co.,  supra.  Upon  the  record  now  before  us,  the  facts 
touching  his  employment  are  the  same  as  they  appeared 
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Upon  the  former  trial.     We  discover  no  reason  for  not 
adhering-  to  our  former  holding-  in  that  respect. 

In  determining  whether  the  accident  resulted  from 
the  negligent  operation  of  the  train,  it  is  not  necessary, 
as  counsel  argue,  that  such  negligence  must  be  the  act 
or  failure  to  act  of  employees  who  are  actually  on  the 
train.  A  train  may  be  controlled  by  those  upon  it,  or 
it  may  be  controlled  by  one  not  on  it,  by  signals  given 
to  those  operating  the  train.  It  can  make  no  diflFerence, 
as  to  the  right  of  recovery,  whether  the  negligence,  if 
any,  which  resulted  in  causing  the  accident,  was  the 
act  or  failure  to  act  of  one  of  the  trainmen,  or  of  some 
other  man  in  the  defendant's  employ,  and  who  was 
charged  with  the  duty  of  controlling  the  movements  of 
the  train  by  flag  signal  or  otherwise.  The  foreman  of 
the  iron  gang-  had  control  over  the  speed  of  trains 
across  this  bridge,  and  if  he  failed  to  signal  the  engi- 
neer of  the  train,  and  as  a  result  it  moved  across  the 
bridge  at  a  dangerous  rate  of  speed,  thereby  killing  the 
decedent,  the  negligence  was  that  of  one  charged  with 
responsibility  with  respect  to  the  movement  of  the 
train.  Suppose  this  foreman  of  the  iron  gang  had 
sig-naled  the  engineer  to  go  slow  across  the  bridge,  and 
the  engineer  disobeyed  the  signal,  would  any  one 
question  the  liability  of  the  company  if  such  disobedi- 
ence resulted  in  Keatley 's  death  ?  Surely  not.  There 
can  be  no  doubt,  then,  of  liability  when  another  em- 
ployee (foreman  of  the  iron  gang),  who  is  charged  with 
a  duty  with  reference  to  th6^  moving  train,  fails  to 
perform  it,  and  as  a  result  a  man  is  killed.  Pierce  z\ 
Railway  Co.,  73  Iowa,  140,  34  N.  W.  783;  Doyle  r. 
Railway  Co.,  77  Iowa,  608,  42  N.  W.  555.  Counsel  is 
in  error  when  he  says  :  *'In  the  case  at  bar  there  was 
no  negligence  in  the  operation  of  the  railroad  by  any 
one  engag-ed  in  its  operation."  The  foreman  of  the 
iron  gang,  while  not  an  operative  upon  the  train, 
engaged  in  the  physical  labor  of  controlling  its  move- 
ments, was  at  the  bridge,  furnished  with  a  slow  flag, 
charged  with  the  control  of  the  operation  of  the  train 
over  that  uncompleted  structure,  and  to  that  extent  it 
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was  his  duty  to  control  the  operation  of  the  train,  bjr 
giving  the  proper  signal  to  slow  up  the  train  in  case 
the  condition  of  the  bridge  required  it.  If  he  neglected 
that  duty,  he  neglected  a  duty  touching  the  operation 
of  the  road,  because,  so  far  as  the  duty  enjoined  upon 
him  to  signal  the  train  was  concerned,  he  was  as  much 
engaged  in  operating  the  road,  within  the  meaning  of 
the  statute,  as  the  engineer  on  the  train. 

Now,  the  evidence  was  conflicting  as  to  the  condition 
of  the  bridge  at  the  time  of  the  accident,  and  especially 
so  as  to  the  distance  between  the  ties  ;  some  of  the 
evidence  showing  that  in  some  places  they  were  several 
feet  apart,  and  other  evidence  showing  that  the  distance 
was  proper..  There  was  evidence  as  to  what  was 
necessary  to  a  completed  bridge  ;  and  the  evidence  of 
defendant  in  this  case  showed  that  some  of  the  ties  had 
been  taken  out  before  this  accident ;  that,  of  the 
remaining  ties,  every  other  one  was  spiked  ;  and  that 
such  spikes  were  loose  enough  to  permit  the  ties  to  be 
moved  back  and  forth.  Whether  the  bridge  was  in 
such  a  condition  as  to  be  safe  for  trains  to  cross  at  the 
rate  of  speed  attained  by  this  train,  which  killed  Keat- 
ley,  was  a  question  for  the  jury,  under  all  of  the 
evidence.  Failure  to  flag  the  train  is  now  pleaded  as 
negligence,  and  the  evidence  is  ample  to  show  that  the 
foreman  of  the  iron  gang  was  furnished  with  a  slow 
flag,  and  that  it  was  his  duty  to  use  it  in  case  the 
bridge  was  not  safe.  Whether  he  was  negligent  in 
that  respect  was  a  matter  properly  submitted  to  the 
jury.  They  must  have  found  that  the  condition  of  the 
bridge  was  such  as  to  have  required  the  train  to  be 
flagged,  and  that  the  foreman  of  the  iron  gang  was 
negligent  in  failing  so  to  do  ;  and  the  verdict  has  such 
support  in  the  evidence  that  we  should  not  disturb  it. 
In  view  of  what  we  have  said,  the  court  did  not  err  in 
refusing  to  instruct  the  jury  that  plaintiff  could  not 
recover. 

3.  Claim  is  made  that  the  cars  were  derailed  by  a 
cause  other  than  the  condition  of  the  bridge  ;  that  a 
brake  shoe  or  brake  beam  was  the  real  cause  of  the 
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accident.  There  was  evidence  that,  as  the  train  came 
on  the  bridgre,  fire  was  seen  to  fly  from  the  rails  or 
wheels,  but  what  caused  it  does  not  appear.  This 
evidence  was  all  before  the  jury,  and  considered  by  it ; 
but,  as  we  have  said,  the  evidence  sustains  the  verdict, 
and  the  judgement  must  be  affirmed. 


NOTES. 

EMPLOYERS'  LIABILITY  ACT— Code  of  Iowa,  (1873),  sec.  1307. 

Constitutionality.— Sections  1288  and  1307  of  the  Code  of  Iowa, 
(1873),  making"  railroad  companies  and  their  lessees,  or  persons 
operating-  the  same,  liable  to  employees  for  injuries  by  fellow 
employees  are  not  in  conflict  with  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  which  g-uarantees  equal  protec- 
tion of  the  law.  Chicago  &  N.  W.  R.  Co.  v,  McLaughlin,  119  U.  S. 
566,  7  Sup.  Ct.  Rep.  1366 ;  Pierce  v.  Central  Iowa  R.  Co.,  73  Iowa  140, 
34  N.  W.  Rep.  783;  Ray  burn  v.  Central  Iowa  R.  Co.,  74  Iowa  637,  35 
N.  W.  Rep.  606,  38  N.  W.  Rep.  520 ;  McAunich  z/.  Mississippi  &  M. 
R.  Co.,  20  Iowa  338 ;  Deppe  v,  Chicago,  R.  I.  &  P.  R.  Co.,  36  Iowa  52. 
The  statute  has  also  been  held  constitutional  in  Central  Trust  Co. 
V.  Sloan,  (Iowa),  22  N.  W.  Rep.  916;  Bucklew  v.  Central  Iowa  R. 
Co.,  (Iowa),  21  N.  W.  Rep.  103. 

To  What  Servants  Applicable— Generally. — This  statute  applies 
only  to  accidents  growing  out  of  the  use  and  operation  of  railroads. 
Whether  or  not  the  character  of  the  plaintiff's  employment  brings 
him  within  the  provisions  of  the  section  is  a  question  of  fact  for  the 
jury.    Schroeder  v.  Chicago,  R.  I.  &  P.  R.  Co.,  41  Iowa  344. 

All  railroad  employees  who  are  engaged  in  the  business  of  opera- 
ting railroads,  or  who  by  the  nature  of  their  employment  are 
exposed  to  the  hazards  incident  to  moving  trains,  though  they  are 
not  engaged  in  operating  them,  are  within  the  provisions  of  the 
section.  Smith  v,  Humeston  &  S.  R.  Co.,  41  Am.  &  Kng.  R.  Cas. 
278,  78  Iowa  583,  43  N.  W.  Rep.  545. 

An  emplo3'ee  who  stands  in  the  relation  of  vice-principal  to  the 
men  under  his  control  is  an  employee  within  the  meaning  of  the 
section,  and  can  recover  of  the  railroad  company  for  injuries  re- 
ceived by  reason  of  the  negligence  of  the  men  selected  by  himself, 
and  whom  he  may  discharge  or  retain  in  the  company's  employment 
as  he  sees  At.  It  is  not  provided  that  the  negligent  and  the  injured 
employee  shall  be  co-employees  in  the  same  general  employment, 
in  the  sense  that  they  must  be  equal  in  power  and  authority  ;  all. 
that  is  required  is,  that  both  shall  be  employees  of  the  same  corpo- 
ration. Houser  r.  Chicago,  R.  ).  &  P.  R.  Co.,  60  Iowa  230,8  Am. 
A*Eng.  R.  Cas.  500,  46  Am.  Rep.  65,  14  N.  W.  Rep.  778. 

Same— Particular  Cases. — In  the  following  cases  the  company  has 
been  held  liable,  under  55  1307,  for  injuries  received  by  employees: 

A  section  hand  injured  through  the  negligence  of  a  section  fore- 
man in  the  management  and  running  of  a  hand-car  upon  which  they 
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are  riding.  Chicagro,  M.  &  St.  P.  R.  Co.  v.  Artery.  137  U.  S.  507,  44 
Am.  &  Eng.  R.  Cas.  573, 11  Sup.  Ct.  Rep.  129 ;  Hoben  v,  Burlington, 
etc.,  R.  Co.,  20  Iowa  562. 

An  employee  who  was  engaged  in  tearine  down  and  removing  a 
bridge,  and  was  required  to  ride  a  short  distance  on  a  train  carrying 
away  the  timbers  of  the  bridge  for  the  purpose  of  unloading  them, 
and  was  injured  while  so  riding.  Schroeder  v.  Chicago,  R.  I.  A  P. 
R.  Co.,  47  Iowa  375,  14  Am.  Ry.  Rep.  539. 

A  private  detective,  engaged  by  defendant,  injured  while  on  the 
track  in  the  performance  of  his  duties,  without  negligence  on  his 
pari,  through  the  negligence  of  the  engineer  of  a  passing  train. 
Pyne  v.  Chicago,  B.  &  Q.  R.  Co.,  54  Iowa  223.  37  Am.  Rep.  198,  6  N. 
W.  Rep.  281. 

One  who  was  engaged  in  shoveling  gravel  from  a  construction 
train,  and  had  nothing  to  do  with  operating  it.  McKnight  v.  )owa 
&  M.  R.  Construction  Co.,  43  Iowa  406,  14  Am.  Ry.  Rep.  465  ;  Han- 
delun  V.  Burlington,  C.  R.  &  N.  R.  Co.,  72  Iowa  709,32  N.  W.  Rep.  4. 

An  employee  on  a  hand-car,  injured  through  the  negligence  of 
employees  on  another  hand-car,  in  failing  to  apply  the  brakes,  and 
colliding  with  his  car.  Lombard  v.  Chicago,  R.  I.  &  P.  R.  Co.,  47 
Iowa  494. 

An  employee  of  car-shops,  injured  while  removing  screens  from 
car  windows,  through  the  negligence  of  the  trainmen  in  starting 
the  train  while  he  is  so  engaged.  Pierce  v.  Central  Iowa  R.  Co.. 
73  Iowa  140,  34  N.  W.  Rep.  783. 

One  who  is  engaged  to  remove  snow  and  ice  from  the  track,  and  is 
required  to  ride  from  one  place  to  another  on  a  caboose.  Smith  v. 
Humeston  &  S.  R.  Co.,  41  Am.  &  Eng.  R.  Cas.  278,  78  Iowa  583,  43 
N.  W.  Rep.  545. 

A  "rlinkerman"  employed  in  a  roundhouse.  Butler  ^^  Chicago, 
B.  &  Q.  R.  Co.,  87  Iowa  206,  54  N.  W.  Rep.  208. 

An  employee  whose  duty  it  is  to  remove  ashes  and  fire  from  loco- 
motives, to  supply  them  with  water  and  sand,  and  to  aid  in  moving 
engine  tanks  in  the  yard.  Butler  v.  Chicago,  B.  &  Q.  R.  Co.. 
(Iowa),  54  N.  W.  Rep.  208. 

A  person  injured  in  operating  a  ditching  machine,  which  is  car- 
ried on  a  car  and  worked  by  the  movement  of  the  car  on  the  railroad 
track.     Nelson  v,  Chicago,  etc.,  R.  Co.,  (Iowa),  35  N.  W.  Rep.  611. 

To  What  Servants  Not  Applicable — Generally. — The  statute  does 
not  extend  beyond  the  employees  engaged  in  the  business  of  opera- 
ting railways,  and  is  not  intended  to  embrace  all  persons  employed 
by  such  corporations,  without  regard  to  their  employment,  such  as 
workmen  in  their  machine  shops.  Potter  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  46  Iowa  399,  16  Am.  Ry.  Rep.  57;  Manning  v.  Burlington,  C.  R. 
&  N.  R.  Co.,  64  Iowa  240,  20  N.  W.  Rep.  169. 

And  where  an  accident,  by  which  an  employee  is  injured, 
is  caused  by  the  act  of  an  inferior  employee  acting  under 
the  direction  of  such  superior,  the  latter  cannot  recover  for  an 
injury  received.     Dewey  z'.  Chicago,  etc.,  R.  Co.,  31  Iowa  373. 

Same — Particular  Cases. — Such  section  does  not  apply  to  a  section 
hand  engaged  in  loading  a  car  at  the  time  of  his  injuries.  Smith  7'. 
Burlington,  C.  R.  &  N.  R.  Co.,  6  Am.  &  Eng.  R.  Cas.  149,  59  Iowa 
73,  12  N.  W.  Rep.  763. 

Nor  to  an  employee  whose  duty  it  was  to  wipe  the  engines  and  do 
other  work  about  the  roundhouse,  and  to  open  the  doors  to  allow 
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en^nes  to  pass  in  and  out,  and  who,  while  endeavoring-  to  shut  the 
doors,  was  injured  by  the  carelessness  of  his  co-employees,  who 
were,  at  the  time,  enf^aged  with  him  in  the  same  effort.  Ma  lone  v. 
Burlington,  C.  R.  &  N.  R.  Co.,  11  Am.  &  Eng.  R.  Cas.  165,  61  Iowa 
326,  47  Am.  Rep.  813,  16  N.  W.  Rep.  203. 

Nor  to  a  sweeper  eng-aged  in  a  roundhouse  who  was  injured  by 
falling  in  a  hole  negligently  left  open  by  another  employee.  Man- 
ning V,  Burlington,  C.  R.  &  N.  R.  Co.,  64  Iowa  240,  20  N.  W.  Rep. 
169. 

Nor  to  a  car  repairer,  whose  duty  it  was  to  repair  cars  on  the 
track,  but  who  had  nothing  to  do  with  the  cars  while  in  motion, 
except  to  ride  on  passenger  or  freight  trains  to  and  from  the  places 
where  his  services  were  required.  Foley  x\  Chicago,  R.  I.  &  P.  R. 
Co.,  64  Iowa  644,  21  N.  W.  Rep.  124. 

Nor  to  a  member  of  a  construction  gang  injured  by  the  negligence 
of  a  fellow  servant  in  allowing  a  heavy  stone  to  fall  upon  his  hand. 
Matson  v.  Chicago,  R.  I.  &  P.  R.  Co.,  68  Iowa  22,  25  N.  W.  Rep.  911. 

Nor  to  one  whose  sole  duty  is  to  elevate  coal  to  a  platform  conve- 
nient for  delivering  it  to  the  tenders  of  engines.  Stroble  v,  Chica- 
go, M.  &  St.  P.  R.  Co.,  28  Am.  &  Eng.  R.  Cas.  510,  70  Iowa  555,  31 
N.  W.  Rep.  63. 

Receivers. — This  statute  extends  to  receivers  operating  a  railroad, 
and  the  receiver  is  liable  thereunder  for  damage  to  a  servant  in- 
jured by  the  negligence  of  a  fellow  servant.  Sloan  v.  Central  Iowa 
R.  Co.,  62  Iowa  728,  11  Am.  &  Eng.  R.  Cas.  145  ;  Central  Trust  Co. 
V.  Sloan,  (Iowa),  22  N.  W.  Rep.  916. 

Liability  of  Owner  of  Leased  Road. — The  fact  that  a  lessee  may  be 
held  liable  under  this  section  does  not  prevent  recovery  against  the 
owner  of  the  road.     Bower  v.  Burling-ton,  etc.,  R.  Co.,  42  Iowa  546. 

Special  Trains. — The  running  of  special  trains  over  a  railway  by 
a  construction  company,  in  constructing  the  railway,  is  operating  a 
railway  within  the  meaning  of  the  statute.  McKnight  i\  Iowa  61 
M.  R.  Co.,  43  Iowa  406. 

Mining  Companies.— A  mining  company  is  not  liable,  for  injuries 
caused  to  one  of  its  employees  by  the  negligence  of  a  co-employee. 
Peterson  v,  Whitebreast  Coal  &  Mining  Co.,  50  Iowa  673 ;  Trou- 
ghear  v.  Lower  Vein  Coal  Co.,  62  Iowa  576. 
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Chicago.  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  Iowa  ^  April  lo,  i8gyJ) 

Employers*  Liability  Act— Car  Inspectors — Applicability.* — A  state 
statute  provided  that  ''every  corporation  operatinj^  a  railway  shall 
be  liable  for  all  damag'es  sustained  by  any  person,  including  em- 
ployees of  suc)i  corporation,  in  consequence  of  the  neglect  of  agents, 
or  by  any  mismanagement  of  the  engineers  or  other  employees  of 
the  corporation,  and  in  consequence  of  the  wHlful  wrongs,  whether 
of  commission  or  omission  of  such  agents,  engineers,  or  other  em- 
ployees, when  such  wrongs  are  in  any  manner  connected  with  the 
use  and  operation  of  any  railway,  on  or  about  which  they  shall  be 
employed.*'  Held^  that  such  statute  has  application  to  a  car  in- 
spector, whose  duty  requires  him  to  go  under  and  between  cars, 
regardless  of  the  fact  that  the  custom  in  force  may  contemplate 
that  cars  shall  remain  absolutely  at  rest  while  such  duty  is  being 
performed,  as  the  applicability  of  the  statute  is  not  determined  by 
the  fact  that  the  employment  of  such  inspector  did  not  contemplate 
the  hazard  of  moving  cars  while  he  was  engaged  in  performing  his' 
duties,  but  is  determined  by  the  dangers  to  which  he  was  actually 
exposed. 

Same — Failure  to  Comply  with  Rule — Contributory  Negligence. — 
A  rule  of  a  railway  company  required  the  placing  of  a  signal  on  the 
end  of  a  car  to  show  that  a  car  inspector  was  at  work  under  or 
about  the  car  or  train,  and  prohibited  the  moving  or  coupling  of  a 
car  or  train  bearing  such  signal.  While  a  car  inspector  of  a  rail- 
way company  was  engaged  in  inspecting  a  train,  on  which  he  had 
failed  to  place  the  signal,  the  yard  master,  who  had  control  of  the 
shifting  of  the  cars,  requested  permission  of  the  inspector  to  cut 
out  a  car  from  his  train.  The  inspector  granted  the  permission 
and  asked  the  master  not  to  throw  any  cars  back  on  the  track 
whereon  the  train  stood  until  he  had  completed  his  inspection,  and 
the  master  promised  not  to  do  so.  The  inspector,  relying  on  this 
promise,  resumed  his  work,  and  was  killed,  while  so  engaged,  by 
cars  being  kicked  against  the  train  under  which  he  was  at  work. 
Held,  that  he  was  not,  as  a  matter  of  law,  guilty  of  contributory 
negligence  in  failing  to  comply  with  the  rule. 

Appeal    from    Palo    Alto    county   district    court. 
Reversed. 


♦See  note  to  Keatley  v,  Illinois  Cent.  R.  Co.,  ante. 
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PlaintiflF's  intestate,  when  killed,  was  in  the  service 
of  the  defendant  company  at  the  city  of  Berry,  Iowa,  as 
a  car  inspector.  At  said  city  the  defendant 
has  located  somewhat  extensive  yards,  hav- 
ing"  numerous  tracks,  and  it  is  also  a  freight  division 
station.  From  the  pleadings  and  evidence  it  appears 
that  the  duty 'of  deceased  was,  on  the  arrival  of  a  train, 
to  go  along  the  side  of  the  same,  and  to  go  under  the 
cars  and  in  between  the  cars  and  examine  and  inspect 
the  same,  for  the  purpose  of  discovering  defects  in  said 
cars,  making  a  note  in  a  book  of  defects  discovered,  and 
marking  cars  which  were  found  to  be  in  bad  order. 
Plaintiff  was  killed  under  the  following  circumstances : 
On  January  19,  1895,  while  in  the  employ  of  the  de- 
fendant company  as  such  inspector,  and  after  he  had 
finished  inspecting  the  first  four  cars  at  the  west  end  of 
the  train,  the  yard  master,  Applegate,  who  had  charge 
of  the  making  up  of  trains  in  said  yards,  came  to  him 
and  told  him  he  (the  yard  master)  wanted  the  fourth 
car  from  the  west  end  of  the  train.  Canon  told  him 
he  could  have  it ;  it  was  all  right ;  and-also  told  Apple- 
gate  not  to  throw  any  cars  in  on  his  track  ;  that  he  was 
not  through  "inspecting  this  side  yet ;"  and  Applegate 
answered  him,  *'No,  I  won't,  Jim,"  or,  "Then  I  won't, 
Jim."  Thereupon  Applegate  uncoupled  the  said  four 
cars,  and  they  were  pulled  out,  and  some  of  them 
switched  on  to  other  side  tracks.  Afterwards  the  en- 
gine returned  with  two  cars,  and  they  were  kicked 
back  upon  the  track  upon  which  the  cars  were  standing 
which  Canon  was  still  inspecting,  with  such  force  as  to 
move  the  whole  train  from  12  to  16  feet.  Canon,  being 
between  the  cars,  was  killed.  The  evidence  showed 
that,  when  trains  were  to  be  inspected,  it  was  the  usual 
custom  to  uncouple  the  road  engine  from  the  train,  and 
leave  the  train  standing  still  until  the  inspection  was 
completed  ;  that  it  was  not  usual  or  the  custom  to 
move  a  train  that  was  being  inspected,  or  to  run  cars 
down  the  track  upon  or  against  such  a  train.  When 
the  inspector  was  through,  he  would  give  a  signal  to 
the  switchman  which  indicated  that  he  had  finished  the 
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work  of  inspectingf  the  train.  It  was  not  usual  or  cus- 
tomary to  move  a  train  that  was  beingf  inspected  before 
this  sig'nal  was  gfiven.  If  a  car  in  the  train  which  was 
being-  inspected  was  wanted  before  the  inspector  had 
finished  his  work,  the  yard  master  would  gfo  to  the  car 
inspector  and  ask  permission  to  take  it  out.  The  peti- 
tion charges  neglig-ence  on  the  part  of  defendant's  em- 
ployees in  kicking-  said  cars  ag-ainst  the  train  which  was 
being  inspected,  and  it  is  averred  that  plaintiff's  intes- 
tate was  in  the  exercise  of  due  care  when  killed.  The 
defenses  are  that  the  death  of  Canon  was  caused  by  his 
own  neg-lig-ence ;  that  he  assumed  the  hazard,  as  one 
incident  to  his  employment;  that  his  death  resulted 
from  his  violation  of  the  rules  of  the  company.  To 
that  division  of  the  answer  pleading-  the  rule  and  its 
violation,  the  plaintiff  replied  in  denial,  and  averred 
that  the  rule  had  no  application  to  a  case  like  this,  and 
that  it  had  been  waived  by  the  company.  The  cause 
was  tried  to  the  court  and  a  jury,  and  at  the  close  of  the 
evidence  introduced  on  behalf  of  the  plaintiff  the  de- 
fendant moved  for  a  verdict  in  its  favor  because  the 
plaintiff  had  failed  to  establish  a  case  entitling'  her  to 
recover,  because  it  appeared  that  the  neglig-ence  of 
plaintiff's  intestate  directly  contributed  to  produce  his 
death,  and  for  the  reason  that  said  intestate  was  not 
within  the  provisions  of  section  1309  of  the  Code.  The 
court  sustained  the  motion,  and  a  verdict  was  returned 
for  the  defendant,  upon  which  judgment  was  entered. 

Shoitley  &  HarpelzxxA  C  E.  Cohoon^  for  appellant, 
•y.  C  Cook  and  Georg-e  E.  Clark,  for  appellee. 

KiNNE,  C.  J.  1.  The  controlling  question  in  the 
case  is  whether  the  employment  of  plaintiff's  intestate 

was  such  as  to  bring  him  within  the  provi- 
toriMpfUn--  sions  of  Code,  §  1307.  That  section  pro- 
wiitf.  vides  that  *  every  corporation  operating  a 

railway  shall  be  liable  for  all  damages  sus- 
tained by  any  person,  including  employees  of  such 
corporation,  in  consequence  of  the  neglect  of  agents,  or 
by  any  mismanagement  of  the  engineers  or  other  -em- 
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ployees  of  the  corporation,  and  in  consequence  of  the 
willful  wrongfs,  whether  of  commission  or  omission  of 
such  agents,  engineers  or  other  employees,  when  such 
wrongs  are  in  any  manner  connected  with  the  use  and 
operation  of  any  railway^,  on  or  about  which  they  shall 
be  employed."  Counsel  for  appellee  contend  that  in 
view  of  the  custom  as  shown  bv  the  evidence  in  this 
case,  the  employment  of  plaintiff's  intestate  "did  not 
contemplate  the  hazards  of  moving  cars  or  trains  while 
he  was  engaged  in  the  work  of  inspection,"  and  that, 
by  permitting  the  cars  to  be  taken  from  the  train  before 
he  had  finished  inspecting  the  whole  train,  he  thereby 
waived  the  safety  which  the  custom  and  rules  afforded, 
and  thus  placed  himself  within  reach  of  hazards  not 
contemplated  by  his  employment,  and  therefore  the 
protection  of  the  statute  is  not  available  in  his  case. 
Stated  in  another  way,  appellee's  theory  is  that,  under 
the  custom  of  the  company,  cars  were  to  be  inspected 
when  at  rest  and  not  moving,  and,  as  his  work  was  to 
be  done  under  such  conditions,  he  was  not  exposed  to 
the  dangers  of  moving  cars.  Counsel  cite  and  comment 
upon  many  cases  decided  by  this  court  wherein  the 
question  of  the  applicability  of  this  statute  has  been 
discussed  and  determined.  We  have  recently  had  oc- 
casion, in  the  cases  of  Butler  r.  Railway,  87  Iowa,  213, 
54  N.  W.  211,  and  Keatley  r.  Railroad  Co.  (Iowa),  63 
N.  W.  560,  to  review  nearly  all  of  the  cases  cited,  and 
shall  not  give  them  extended  consideration.  It  is  said 
in  Butler's  Case  :  ''Whether  the  statute  applies  to  a 
case  like  this  depends  on  its  phraseology,  and  the  pur- 
pose and  object  sought  to  be  attained  by  its  enactment. 
In  the  cases  heretofore  cited  it  has  repeatedly  been 
held  that  this  statute  was  intended  for  the  protection 
of  employees  who,  from  the  very  nature  of  their  em- 
ployment, are  exposed  to  the  hazards  peculiar  to  the 
business  of  using  and  operating  a  railroad."  Recovery 
is  not  limited  even  to  cases  where  the  injury  was 
received  by  the  movement  of  cars  or  engines  on 
the  track.  Smith  v.  Railway  Co.,  78  Iowa,  584,  43 
N.  W.  545.     In  Haden  v.  Railway  Co.,  92  Iowa,  229, 
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60  N.  W.  537,  the  plaiuttflF  was  injured  while  work- 
ing* as  a  section  foreman.  The  court  said  :  *'It  is  true 
that  plaintiff  was  not  engaged  in  the  operation  of  trains, 
in  the  sense  of  being-  an  employee  on  a  train  ;  but  his 
work  was  along-  and  on  a  track  on  which  trains  wer^ 
operated,  and  had  special  reference  to  train  movements, 
in  the  way  of  keeping*  the  track  in  repair  and  in  condi- 
tion therefor."  In  Larson  v.  Railroad  Co.,  (Iowa)  58 
N.  W.  1076,  it  appeared  that  a  section  hand  had  been 
injured  while  propelling  a  hand  car,  by  a  collision  with 
a  flat  car  used  by  the  section  men,  and  it  was  held  that 
plaintiff  could  recover.  In  Keatley's  Case  this  section 
of  the  Code  was  construed  to  render  the  defendant  lia- 
ble for  an  injury  to  an  employee  whose  duty  it  was  to 
carry  drinking  water  to  a  gang  of  men  working  upon  a 
bridge.  In  considering  this  section  the  court  said  the 
law  has  been  applied  in  many  cases  *'on  the  ground 
that  it  is  applicable  to  all  of  a  certain  class  ;  that  is, 
those  engaged  in  employment  which  exposes  them  to 
the  peculiar  dangers  and  perils  of  the  operation  of  a 
railroad."  It  is  therein  held  that  the  protection  of  the 
statute  is  not  limited  to  the  case  of  employees  engaged 
in  the  operative  department  of  the  road.  As  is  said  in 
Smith  V.  Railway  Co.,  supra,  the  test  of  liabilit}'  is, 
**  Does  the  duty  of  the  employee  require  him  to  perform 
service  which  exposes  him  to  the  hazard  peculiar  to  the 
business  of  using  and  operating  a  railroad  ?"  Clearly, 
the  duty  of  car  inspector,  which  requires  the  employee 
to  go  under  and  between  cars,  exposes  him  to  the  haz- 
ards peculiar  to  the  business  of  using  and  operating 
railroads.  It  matters  not  that  it  may  be  contemplated 
by  the  custom  in  force  that  cars  shall  remain  absolutely 
at  rest  while  such  duty  is  being  performed.  He  is 
nevertheless  exposed  to  the  perils  and  hazards  which 
may  result  from  a  movement  of  the  cars  in  violation  of 
such  custom.  His  injury  in  this  case  was  caused  by 
the  operation  of  the  road,  by  the  movement  of  trains  or 
cars  thereon,  and  his  work  constantly  exposed  him  to 
just  such  perils  and  dangers  as  are  incident  to  the  move- 
ment of  cars.     The  claim  that  he,  by  permitting  the 
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yard  master  to  take  out  the  four  cars,  voluntarily  went 
outside  of  his  employment,  and  threw  aside  the  protec- 
tion which  had  been  placed  around  him  for  his  safety, 
is  not  well  founded.  Indeed,  it  appears  from  the  evi-. 
dence  that,  in  permitting-  the  yard  master  to  take  out 
the  cars,  he  was  but  conforming-  to  the  custom  in  force 
when  a  car  was  wanted  before  the  entire  train  had  been 
inspected.  The  applicability  of  this  section  is  not  to  be 
determined,  as  counsel  seems  to  think,  by  the  fact,  if 
such  it  be,  that  the  employment  of  Canon  did  not  con- 
template the  hazards  of  moving  trains  or  cars  while  he 
was  eng-ag-ed  in  his  work.  It  is  not  a  question  of  con- 
templation at  all,  but  a  question  of  whether  in  fact  he 
was,  while  engaged  in  his  work,  exposed  to  the  perils 
and  hazards  incident  to  the  movement  of  cars  or  trains. 
That  he  was  so  exposed,  no  matter  what  the  parties 
mig'ht  have  contemplated,  is  too  plain  to  admit  of  argu- 
ment. 

2.  It  is  said  that  plaintiff's  intestate  was  guilty  of  con- 
tributory neg-ligence.  This  claim  is  based  upon  a 
claimed  disobedience  of  a  rule,  and  upon 
what  is  said  to  have  been  a  waiver  of  the  !JIJJi7wUhitaiI 
custom.  In  the  answer,  defendant  pleads  J|;2"iJiljJJ*''^ 
that  for  the  protection  of  car  inspectors  the 
company  had  promulgated  a  rule  providing- tha,t  *'a  red 
flag-  by  day,  and  a  red  light  by  night,  placed  on  the  end 
of  a  car,  denotes  that  the  car  inspectors  are  at  work 
under  or  about  the  car  or  train.  The  car  or  train  so 
protected  must  not  be  coupled  to  or  moved  until  the  red 
signal  is  removed  by  car  inspectors."  It  is  averred 
that  Canon  knew  of  said  rule,  and  did  not  obey  it,  and 
that  such  disobedience  resulted  in  his  death.  Whatever 
may  have  been  Canon's  duty,  under  other  circum- 
stances, he  was  not,  in  law,  guilty  of  neg-ligence,  under 
the  facts  established,  for  he  had  the  promise  of  the 
yard  foreman,  who  had  the  control  of  the  movement  of 
cars  in  the  yards,  that  no  cars  would  be  sent  back  upon 
the  track  upon  which  stood  the  train  which  he  was  in- 
specting. There  is  no  basis  for  the  claim  that  Canon, 
in  consenting  to  the  removal  of  the  four  cars,  must  be 
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presumed  to  have  known  that  some  of  them  would  be 
kicked  back  agciin  on  that  track,  and  hence  should  have 
ceased  inspecting  until  after  the  other  cars  had  been 
returned.  He  had  the  express  promise  of  the  man  who 
controlled  the  movement  of  cars  that  no  cars  would  be 
sent  back  on  that  track.  He  had  done  everything"  re- 
quired of  him  to  protect  himself  from  danger  from 
moving  cars,  by  telling  Applegate  he  was  not  through 
inspecting  the  train,  and  that  he  must  not  throw  any 
cars  in  on  that  track.  Having  Applegate's  promise 
that  no  cars  would  be  thrown  in  on  that  track,  he  had 
a  right  to  rely  thereon,  and  to  pursue,  as  he  did,  his 
work,  relying  upon  Applegate  to  see  to  it  that  his  safety 
was  not  imperiled  by  cars  being  kicked  down  upon 
the  track  while  he  was  still  inspecting  the  train.  As 
a  matter  of  law,  it  cannot  be  said  that  Canon  was  negli- 
gent. The  court  below  erred  in  sustaining  the  motion 
to  direct  a  verdict.     Reversed. 


Willet 

I'. 

Michigan  Cent.  R.  Co. 

{Supreme  Court  of  Michigan,  Sept.  2j,  iSgy.) 

Amendment  to  Declaration. — In  an  action  ag-ainst  a  railway  com- 
pany to  recover  for  personal  injuries,  an  amendment  to  the  declara- 
tion which  merely  states  the  cause  of  action  more  fully  should  be 
allowed. 

Accident  at  Crossing— Obstruction  of  View  by  Cars — Negligence — 
Question  for  Jury.* — In  an  action  ag'ainst  a  railway  company  to 
recover  for  personal  injuries  received  at  a  crossing  in  a  populous 
part  of  a  city,  where  the  view  of  persons  having  a  right  to  use  the 
highway  was,  temporarily,  so  obstructed  by  the  company  for  its 
own  purposes  that  it  was  difficult  to  determine  whether  a  train  was 
approaching  or  not,  the  question  whether  the  company  was  negli- 
gent in  failing  to  provide  some  method  of  giving  notice  of  the  ap- 
proach of  a  train  was  for  the  jury. 

Same— Contributory    Negligence — Question    for    Jury. — In    such 

*See  note  at  end  of  case.  * 
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action,  there  was  evidence  that  before  g'etting  in  her  buggy,  at  a 
point  15  or  20  rods  from  the  crossing,  the  plaintiff  looked  for  a  train; 
that  she  drove  slowly  toward  the  crossing  looking  and  listening  for 
a  train  ;  that  just  before  reaching  the  track  she  stopped  and  stood 
np  in  the  buggy,  the  top  of  which  was  up,  and  looked  and  listened, 
and  that  a  person  in  the  baggy  with  her  looked  through  the  cracks 
of  the  curtain  and  listened ;  that  the  view  of  passers  along  the 
highway  was  obstructed  by  box  cars  at  the  crossing  on  a  side  track 
so  that  the  approach  of  a  train  could  not  have  been  seen  ;  that  the 
train  by  which  she*was  struck  was  running  at  a  rapid  rate,  and 
gave  no  signals  within  40  rods  of  the  crossing ;  that  there  was  no 
watchman  at  the  crossing.  Held^  that  the  question  whether  she 
was  guilty  of  contributory  negligence  was  for  the  jury. 

Error  to  Shiawassee  county  circuit  court.  Re- 
versed. 

F.  F.  Bumps  and  6\  S,  Miner ^  for  appellant. 
M,  V.  &  R.  A,  Montg-omery^  for  appellee. 

Moore,  J.  The  plaintiff  sued  defendant  to  recover 
for  injuries  received  by  her  at  the  Chiptnan  street 
crossing-  in  Owosso,  Mich.  The  circuit  judg*e  directed 
a  verdict  in  favor  of  the  defendant.     Plaintiff  appeals. 

The  declaration  averred,  among*  other  things,  as 
follows  :  "And  plaintiff  avers  that  on  the  18th  day  of 
April,  A.  D.  1895,  in  the  city  of  Owosso  ctwiutai 
aforesaid,  said  plaintiff,  in  company  with 
Mary  Otto,  with  a  gentle  horse  and  single  buggy,  was 
riding"  along  in  a  careful  and  prudent  manner,  coming 
from  the  south,  and  g'oing  north,  on  said  public  high- 
way, intending-  to  pass  over  said  railroad  track,  going 
to  the  business  part  of  the  city  of  Ow^osso.  That  when 
thus  approaching  said  track  in  a  careful  and  prudent 
manner,  looking  and  listening  for  a  train  on  said  rail- 
road tracks,  and  going  at  a  very  slow  rate  of  speed,  so 
as  to  avoid  any  danger,  and  without  any  negligence  on 
her  part,  or  upon  the  part  of  her  companion,  said  Mary 
Otto,  and  w^hen  nearly  upon  said  railroad  tracks,  the 
defendant's  said  engine,  coaches,  and  cars,  propelled 
by  steam,  aforesaid,  approached  said  public  highway, 
coming-  from  the  southwest,  and  going  northeast,  on 
said  railroad  track  at  an  unusual  and  very  great  rate  of 
speed,  to  wit,  25  miles  per  hour,  and  came  upon  and 
over  said  crossing  and  public  highway  without  having 
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given,  or  caused  to  be  given,  any  warning  of  approach 
of  said  engine,  coaches,  and  cars,  and  without  any 
flagman  or  other  servant  there  stationed  to  warn  people 
walking,  passing,  or  riding  along  said  public  highway 
over  said  crossing  of  the  approach  of  said  engine, 
coaches,  and  cars,  and  without  blowing  the  whistle  on 
said  locomotive  engine,  as  required  by  law,  and  which 
was  then  and  there  placed  upon  said  locomotive  engine, 
which  was  then  and  there  propelling  the  said  coaches 
and  cars,  and  without  having  any  careful  and  prudent 
method  or  means  of  notifying  the  said  plaintiff  or  the 
public  of  the  approach  of  said  engine,  coaches,  and 
cars,  and  leaving  a  large  number  of  box  cars  and  flat 
cars  loaded  with  lumber,  to  wit,  30  cars,  upon  the  said 
side  track,  and  upon  said  highway,  as  aforesaid,  and 
rising  above  said  highway,  to  wit,  six  feet,  thus  ob- 
structing the  view  and  hearing  of  the  public  and  of 
said  plaintiff  and  of  said  Mary  Otto,  so  that  they,  or 
either  of  them,  could  neither  see  nor  hear  an  approach- 
ing train  from  the  southwest  upon  said  railroad.  And 
the  said  defendant  then  and  there,  by  its  servants  in 
charge  of  this  said  engine,  cars,  and  coaches,  so  care- 
lessly, negligently,  and  improperly  managed,  moved, 
and  conducted  the  same  that  by  and  through  the  care- 
lessness, negligence,  and  improper  conduct  of  the  said 
defendant,  by  its  servants  in  their  behalf,  said  engine 
of  the  said  defendant,  as  said  horse  hitched  to  a  single 
buggy,  in  which  were  riding  the  said  plaintiff  and  said 
Mary  Otto,  arrived  at  and  upon  said  railroad  track, 
then  and  there  ran  into  and  struck  with  great  force 
and  violence  upon  and  against  the  buggy  in  which  said 
plaintiff  was  riding,  and  which  was  passing  over  said 
railroad,  thereby  throwing  said  plaintiff  and  said  Mary 
Otto,  who  were  in  said  buggy,  violently  to  the  earth, 
greatly  injuring  said  plaintiff  in  and  about  her  person, 
in  her  nervous  system,  and  in  her  mind,  in  this,  to  wit: 
*  *  *  And  the  said  Agnes  Willet,  at  the  time  of  the 
said  accident,  and  before,  did  not  know  that  the  said 
train  from  the  southwest  was  approaching  said  public 
highway  on  said  railroad,  and  had  no  reason  to  antici- 
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pate  the  same,  and  did  not  and  could  not  see  nor  hear 
the  same,  on  account  of  said  defendant  not  giving- 
proper  sig-nals,  and  running  its  trains  at  so  rapid  a 
rate  of  speed,  contrary  to  the  ordinance  of  the  city  of 
Owosso,  and  on  account  of  said  defendant  leaving  box 
cars  and  flat  cars  loaded  high  with  lumber  on  its  said 
side  track  and  on  ^id  public  highway,  in  the  mapner 
as  aforesaid,  and  on  account  of  said  highway  immedi- 
ately south  of  said  railroad  not  having  been  restored 
by  said  defendant  to  its  former  state,  as  near  as  might 
be,  as  IS  required  by  the  statute  of  the  state  of  Michi- 
gan. And  said  plaintiff  avers  she  herself,  and  her 
companion,  said  Mary  Otto,  were  entirely  free  from 
any  negligence  in  respect  to  said  accident  and  to  said 
injuries  sustained." 

Upon  the  trial  testimony  was  offered  to  show  that, 
as  plaintifiF  approached  the  railroad  and  within  a  short 
distance  of  it,  she  stopped  her  horse,  stood  up  in  the 
carriage,  and  looked  and  listened  before  proceeding 
across  the  track,  which  testimony  was  objected  to,  as 
follows  :  '*Mr.  Montgomery  :  I  object  to  it.  I  object 
to  all  the  proof  in  this  case,  for  the  reason  that  no 
negligence  has  been  averred  in  this  declaration  against 
the  company.  The  declaration  recites  that  these  peo- 
ple approached  the  train,  driving  along  at  a  slow  gait. 
There  is  no  hint  that  they  did  anything  else  than  to 
drive  at  a  slow  gait.  I  object  that,  while  it  may  not 
have  been  the  duty  of  the  plaintiff  to  have  averred  that 
they  stopped  and  listened,  thej^  have  no  right  to  aver 
an  entirely  different  thing,  then  seek  to  prove  that  they 
did  stop  and  listen."  The  testimony  was  received.  A 
large  number  of  witnesses  were  sworn.  The  testimony 
on  the  part  of  the  plaintiff  and  her  witnesses  showed 
that  plaintiff  lived  11  miles  from  Owosso,  and  was  not 
familiar  with  the  Chipman  street  crossing,  though  she 
had  passed  over  it  once  or  twice.  This  crossing  is  in 
a  populous  portion  of  Owosso,  upon  a  street  that  ac- 
commodates a  good  many  travelers.  The  plaintiff 
came  to  Owosso  in  a  covered  carriage,  having  a  neigh- 
bor, Mrs-  Otto,  with  her.     They  took  dinner  with  a 
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daughter  of  Mrs.  Otto,  who  lived  15  or  20  rods  south 
of  the  railroad  track.  The  testimony  discloses  that, 
before  they  g-ot  into  the  carriage,  they  looked  for  a 
train,  and  neither  saw  nor  heard  one.  The  horse  was 
9  years  old  and  gentle,  and  was  driven  slowly.  The 
top  of  the  carriage  was  up.  The  ladies  continued  to 
look  and  listen  as  they  approached  the  crossing.  At 
this  crossing  there  was  a  main  track  and  siding.  The 
siding  was  nearest  the  ladies,  and  was  filled  on  both 
sides  of  the  street  with  freight  cars,  except  an  opening 
in  the  street,  variously  stated  by  the  witnesses  to  be 
from  10  to  18  feet  wide.  This  siding  was  several  feet 
higher  than  the  highway.  The  freight  cars  were  cars 
filled  with  lumber,  ordinary  box  cars,  and  hay  and  fur- 
niture cars,  and  were  so  high  and  continuous  that  a 
train  passing  on  the  other  side  could  not  be  seen, 
though  a  small  portion  of  the  smokestack  could  be 
seen  above  the  ordinarv  box  cars  and  lumber  cars,  but 
not  above  the  hay  and  furniture  cars.  Just  before  get- 
ting to  the  track,  Mrs.  Willet  stopped  the  horse.  Mrs. 
Otto  listened,  and  looked  through  the  cracks  in  the 
curtains,  while  Mrs.  Willet  stood  up  in  the  carriage, 
and  looked  both  ways  and  listened.  Seeing  nothing 
and  hearing  nothing,  the  ladies  passed  on,  and  a  mo- 
ment later  were  struck  by  the  locomotive,  and  received 
injuries  for  which  Mrs.  Willet  sued. 

There  was  testimony  oifered  on  the  part  of  the 
plaintiff  that  the  train  was  running  very  fast,  and  that 
no  whistle  was  blown  within  40  rods  of  the  crossing, 
and  no  bell  rung,  and  that  the  wind  was  blowing  from 
the  direction  of  the  ladies  towards  the  train.  The 
testimony  of  the  employees  of  the  railroad  company 
was  that  the  whistle  for  the  crossing  was  blown  and 
the  bell  rung.  The  testimony  of  the  engineer  was 
that  he  gave  all  the  signals,  and  was  not  running  very 
rapidly.  On  the  cross-examination,  he  stated  that  when 
he  first  saw  the  horse,  it  was  coming  off  the  side  track 
onto  the  main  track,  and  that  he  could  not  see  into  the 
highway  off  the  company's  right  of  way  because  of  the 
cars  upon  the  side  track. 
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Plaintiff's  counsel  asked  leave  to  amend  the  declara- 
tion, *'to  show  that,  before  plaintiff  reached 
the  crossing,  she  stopped  ;  arid  so  it  may  d!«im5*2.'* 
show  that,  by  reason  of  defendant  placing 
freight  cars  on  the  side  track,  and  that  by  reason  of 
running  their  train  at  so  high  a  rate  of  speed,  to  wit, 
twenty-five  miles  an  hour,  and  by  reason  of  their  not 
placing  any  flagman  or  watchman  at  the  crossing, 
plaintiff  was  injured." 

The  record  does  not  show  that  any  objection  was 
made  to  this  amendment,  except  by  the  trial  judge, 
who  said  :  "I  do  not  think  an  amendment  in  that  re- 
spect would  help  the  matter,"  and  declined  to  allow 
the  amendment.  He  then  directed  a  verdict  in  favor 
of  the  defendant,  saying  :  **I  base  my  instructions  in 
relation  to  this  case,  as  to  what  your  verdict  shall  be, 
upon  the  condition  of  the  pleadings  in  the  case." 

We  are  not  prepared  to  say  that  the  declaration,  it 
it  had  not  been  demurred  to,  was  not  suflScient.  Nor 
are  we  prepared  to  say  that  there  was  a  variance  be- 
tween the  declaration  and  the  proofs  that  would  prove 
fatal.  To  avoid  any  questions  of  this  character,  how- 
ever, the  plaintiff's  counsel  sought  to  amend  the  decla- 
ration, not  by  stating  a  new  or  different  cause  of  action, 
but  by  stating  it  more  fully.  We  think  the  amendment 
should  have  been  allowed.  How.  Ann.  St.  §  7631  ; 
Brassell  v.  Railroad  Co.,  101  Mich.  5,  59  N.  W.  426 ; 
Edwards  v.  Three  Rivers,  102  Mich.  153,  60  N.  W. 
454  ;  Ross  v.  Ionia  Tp.,  104  Mich.  321,  62  N.  W.  401. 

We  think,  too,  that  the  question  should   have  been 
submitted  to  the  jury  whether  or  not  the 
defendant  was  guilty  of  negligence  in  not  fnJ^^Jb^tracUM 
providing  some  method  for  giving  notice  of  *'Jee7"***"' 
the  approach  of  the   train  at  this  crossing, 
in  a  populous  portion  of  the  city,  when  it  was  tempo- 
rarily, for  purposes  of  its  own,  so  obstructed  by  the 
company  that  the  view  of  persons  having  the  right  to 
use  the  highway  was  so  cut  off  that  it  was  diflicult  to 
determine   whether  a  train   was  approaching   or  not. 
Guggenheim  v.  Railway  Co.,  66  Mich.  150,  33  N.  W. 
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161 ;  Freeman  v.  Railway  Co,,  74  Mich.  86,  41  N.  W. 
872 ;  Railway  Co.  v.  Ive^,  144  U.  S.  408,  12  Sup.  Ct. 
679. 

The  question  whether  plaintiflF  was  guilty  of  con- 
tributory negligence,  under  the  testimony 

£ipf*iuX«M."    ^°  ^^^^  case,  was  a  question  of  fact,  to  be 

submitted  to  the  jury,  and  not  a  question  of 
law,  to  be  determined  by  the  court.  Teipel  v.  Hil- 
sendeg-en,  44  Mich.  461,  7  N.  W.  82  ;  Guggenheim  v. 
Railroad  Co.,  66  Mich.  150,  33  N.  W.  161 ;  Mynning 
V.  Railroad  Co.,  59  Mich.  257,  26  N.  W.  514  :  Under- 
hill  V.  Railway  Co.,  81  Mich.  43,  45  N.  W.  508. 
Judgment  is  reversed,  and  new  trial  ordered. 

Hooker,  J.,  did  not  sit.  Long,  C.  J.,  and  Mont- 
gomery, J.,  concurred.  Grant,  J.,  concurred  in  the 
result. 


NOTE. 

Crossings — Obstruction  of  View  by  Cars— Additional  Care  to  Be 
Exercised  by  the  Company. — Where  a  company  leaves  its  cars  on 
tracks  near  a  city  street  crossing"  so  as  to  obstruct  the  view  of 
approaching-  trains,  it  is  its  duty  in  some  manner  to  give  notice  to 
persons  on  the  street  of  the  approach  of  the  trains.  Bleyle  v.  New 
York  C.  &.  H.  R.  R.  Co.,  11  N.  Y.  S.  R.  585,  46  Hun  675,  mem.; 
affirmed  in  113  N.  Y.  626  mem.,  20  N.  E.  Rep.  877.  22  N.  Y.  S.  R.  993 ; 
Close  V.  Lake  Shore  &.  M.  S.  R.  Co.,  73  Mich.  647,  37  Am.  &  Kng.  R. 
Cas.  522;  Central  Passenger  R.  Co.  v,  Kuhn,  (Ky.),6S.  W.  Rep. 
441,  32  Am.  &  Eng.  R.  Cas.  16 ;  Guggenheim  v.  Lake  Shore  &  M.  S. 
R.  Co.,  66  Mich.  150,  32  Am.  &  Eng.  R.  Cas.  89;  Brown  v.  Hannibal, 
etc.,  R.  Co.,  50  Mo.  461 ;  New  York,  L.  E.  &  W.  R.  Co.  v.  Randel,  47 
N.  J.  L.  R.  144,  23  Am.  &  Eng.  R.  Cas.  308.  A  railroad  company  is 
bound  to  a  higher  degree  of  care  in  approaching  a  crossing  where 
an  obstruction  exists  through  the  company's  fault.  Mackay  v.  New 
York,  etc.,  R.  Co.,  35  N.  Y.  75 ;  Cordell  v.  N.  Y.  Cent.  R.  Co.,  70  N. 
Y.  123;  Indianapolis,  etc.,  R.  Co.  v.  Smith,  75  111.  112;  Dimick  v, 
Chicago,  etc.,  R.  Co.,  80  111.  338  ;  Chicago,  etc.,  R.  Co.  v.  Lee,  87  111. 
454 ;  Lehnertz  v.  Minneapolis,  etc.,  R.  Co.,  31  Minn.  219,  15  Am.  Sl 
Eng.  R.  Cas.  370;  Loucks  v,  Chicago,  M.  &  St.  P.  R.  Co.,  31  Minn. 
526,  19  Am.  &  Eng.  R.  Cas.  305 ;  Ingersoll  v.  New  York,  etc.,  R.  Co., 
6  N.  Y.   S.  C.  416. 

As  to  obstruction  of  view  by  trees,  etc.,  see  Atchison,  T.  &  S. 
F.  R.  Co.  V,  Willey,  (Kan.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  565,  and 
note,  p.  570. 
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{Supreme  Court  of  Ohio^  Oct.  26 j  iSgy.) 

Right  of  Sheriff  to  Ride  on  Freight  Train — Statute. — To  give  a 
sherifif  the  right  to  ride  on  freight  trains  in  the  performance  of  his 
official  duties,  '*  between  stations  where  such  trains  stop/*  as  pro- 
Tided  in  section  3375a,  Rev.  St.,  it  is  not  necessary  that  such  trains 
should  regularly  stop  at  such  station,  or  be  scheduled  to  stop  there. 
It  is  sufficient  if  they  are  in  fact  stopping  there  at  the  time  the 
sheriff  gets  aboard. 

Same. — The  right  of  a  sheriff  to  ride  upon  a  freight  train  is  not 
confined  to  cases  in  which  a  prisoner  is  taken  upon  such  train,  but 
the  right  exists  whenever  the  sheriff  is  in  the  performance  of  any 
official  duty,  and  complies  in  other  respects  with  the  statute. 

Same— Action  for  Wrongful  Ejection — Pleading. — A  sheriff,  having 
the  right,  under  the  statute,  to  ride  upon  a  freight  train,  was  ejected 
therefrom  at  Jefferson,  and  brought  an  action  thereafter  against 
the  railway  company  for  damages,  and  in  his  petition  averred  that 
the  *'  train  stopped  regularly,  as  well  as  on  the  said  day,  both  at 
Jefferson  and  Ashtabula.*'  Held^  that  the  word  "  regularly,*'  as 
applied  to  Jefferson,  was  surplusage,  and  that  it  was  sufficient  to 
prove  that  the  train  had  in  fact  stopped  at  Jefferson  when  the  sheriff 
l^t  al>oard,  and  that  it  stopped  regularly  at  Ashtabula. 

(Syllabus  by  the  Court.) 

Krror  to  Ashtabula  county  circuit  court.  Reversed. 

James  E.  Allen  was,  on  the  14th  day  of  January, 
1893,  sheriff  of  Ashtabula  county,  and  had  two  writs 
to  serve  on  parties  at  Conneaut,  in  said  county  ;  and  the 
most  direct  and  convenient  way  to  reach  his  cu^gute* 
destination  was  to  gfo  from  Jefferson,  the 
county  seat  to  Ashtabula,  and  thence  to  Conneaut,  on 
the  Lake  Shore  &  Michigan  Southern  Railwa3\  He 
went  to  the  station  at  Jefferson,  and  there  found  a 
througch  freig"ht  train  which  had  stopped  at  the  station, 
and  remained  there  about  30  minutes,  when  it  started 
up  and  ran  to  Ashtabula,  which  was  its  next  reg'ular 
stopping  place.     This  through  freight  was  not  sched- 
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uled  to  stop  at  Jefferson,  but  did  in  fact  stop  there  that 
day  for  about  half  an  hour.  While  this  throug-h  freig'ht 
train  was  so  stopping  on  that  day  at  the  station  at  Jef- 
ferson, Mr.  Allen,  the  sheriff,  with  his  two  writs  for 
service,  got  on  the  caboose  of  the  train,  and  informed 
the  conductor  that  he  was  the  sheriff  of  the  county,  and 
had  the  two  writs  in  his  possession  for  service,  and 
that  he  desired  to  ride  on  the  train,  in  the  caboose, 
from  Jefferson  to  Ashtabula,  and,  in  payment  of  his 
fare,  offered  to  the  conductor  a  first-class  ticket  which 
he  had  in  his  possession,  and  also  offered  to  pay  his 
fare  in  money  ;  but  the  conductor  refused  both,  and 
refused  to  allow  the  sheriff  to  ride  on  that  train,  and 
put  him  off,  and  the  sheriff  was  compelled  to  reach 
Conneaut  by  means  of  a  different  conveyance.  The 
conductor  was  informed  and  knew  that  Mr.  Allen  was 
the  sheriff  of  the  county  and  had  the  two  writs  for  ser- 
vice ;  and  he  refused  to  allow  the  sheriff  to  ride  on  the 
through  freight  for  the  reason  that  it  was  not  sched- 
uled to  stop  at  Jefferson,  and  Jefferson  was  not  a  regu- 
lar stopping  place  for  that  train.  Mr.  Allen  there- 
upon brought  his  action  against  the  railway  company 
for  damages,  and  alleged  in  his  petition  that  "  said 
train  stopped  regularly,  as  well  as  on  said  day,  both 
at  Jefferson  and  Ashtabula."  The  allegation  of  the 
petition  as  to  stopping  regularly  at  Jefferson  was 
denied,  and  upon  the  trial  it  fully  appeared  that  the 
train  was  a  through  freight,  which  did  not  regularly 
stop  at  Jefferson,  but  did  in  fact  on  that  day  stop  there 
for  fully  half  an  hour,  and  was  so  stopping  when  the 
sheriff  got  into  the  caboose.  Upon  trial  in  the  court  of 
common  pleas,  Mr.  Allen  recovered  a  judgment  against 
the  railway  company  for  the  sum  of  S500.  A  motion 
was  made  for  a  new  trial,  which  was  overruled.  Upon 
petition  in  error  the  circuit  court  reversed  the  judg- 
ment on  the  ground  that  the  court  of  common  pleas 
had  erred  in  its  construction  of  the  statute,  and  in  its 
charge  to  the  jury  on  that  subject.  Thereupon  Mr. 
Allen  filed  his  petition  in  error  in  this  court,  seeking 
to  reverse  the  judgment  of  the  circuit  court,  and  pray- 
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ing  for  affirmance  of  the  judg^ment  of  the  court  of 
commott  pleas. 

Charles  Lavjler^  Jr.^  and  Hoyt  &  Munselly  for  plain- 
tiff in  error. 

Theodore  Hall^  for  defendant  in  error. 

BuRKET,  C.  J.  (after  stating-  the  facts).  The  jour- 
nal entry  of  the  circuit  court  shows  that  the  court 
found  error  in  the  record,  to  the  prejudice 
of  the  plaintiff  in  error,  the  railway  company,  Ft"»'^^«!!f  ^ 
m  this,  to  wit:  'The  court  erred  m  its  Traii^utut*. 
charge  to  the  jury.  The  court  erred  in  its 
construction  of  the  statute  under  consideration."  The 
statute  in  question  is  as  follows:  '*  Sec.  3375a.  Phy- 
sicians in  the  discharge  of  their  duty,  and  sheriffs  and 
deputy-sheriffs,  in  the  performance  of  their  official 
duties,  shall  be  permitted  to  ride,  at  their  own  risk, 
and  take  a  prisoner  or  prisoners,  upon  freight  trains, 
between  stations  where  such  trains  stop,  paying  there- 
for a  regular  passenger  fare."  89  Ohio  Laws,  p.  275. 
The  charge  of  the  court  as  to  the  construction  of  the 
statute  held  to  be  erroneous  by  the  circuit  court  is  as 
follows:  "The  act  of  the  legislature  which  we  have 
copied  into  these  instructions  permits  a  sheriff,  while 
engaged  in  the  discharge  of  his  official  duties  to  ride 
upon  freight  trains  between  stations  where  such  freight 
trains  stop.  We  hold  and  instruct  you  that  if  said 
freight  train  had  stopped  at  Jefferson,  and  was  stand- 
ing upon  the  track,  before  the  plaintiff  entered  the 
caboose,  that  in  that  event,  while  the  plaintiff's  claim 
in  this  case  may  not  fall  within  the  exact  letter  of  the 
statute,  yet  we  hold  that  it  comes  within  the  spirit  of 
the  statute,  although  you  should  find  that  Jefferson  was 
not  a  regular  stopping  place  for  that  train.  On  the 
other  hand,  in  this  case  we  instruct  you  that  if  you  find 
that  it  has  been  proven  that  said  freight  train  had 
stopped  at  Jefferson  station,  and  was  then  standing 
there  upon  the  track,  and  you  find  that  it  has  been 
proven  that  the  plaintiff  entered  said  caboose  car  while 
it  was  so  standing  upon  said  track,  and  that  he  was 
then  engaged  in  the  performance  of  his  official  duties, 
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which  required  him  to  pass  over  the  defendant's  line 
of  road,  from  Jefferson  to  Ashtabula,  on  his  way  to 
Conneaut,  in  said  county,  to  make  service  upon  parties  at 
Conneaut  of  a  summons  or  other  papers  which  he  then 
had  with  him  for  that  purpose ;  that  he  then  made 
known  to  the  conductor  that  he  was  such  sheriff  and 
was  then  engaged  in  the  discharge  of  hisoEScial  duties, 
which  required  him  to  pass  over  said  road  from  Jeffer- 
son to  Ashtabula, — then  we  say  to  you  that  he  had  the 
right,  as  such  sheriff,  in  the  discharge  of  the  duties  of 
his  office,  to  enter  said  car,  upon  the  payment  of  the 
regular  fare  from  Jefferson  to  Ashtabula,  and  to  re- 
quire the  defendant  to  carry  him  from  Jefferson  to 
Ashtabula  upon  said  train.  And  if  you  find  that  it 
has  been  so  proven, — that  he  thus  informed  the  con- 
ductor, and  the  conductor,  after  he  had  been  so  in- 
formed by  the  plaintiff,  refused  to  carry  him  to  Ash- 
tabula and  allow  him  to  ride  upon  said  train,  but  then 
and  there  ordered  the  plaintiff  to  leave  said  car,  and  the 
plaintiff,  in  pursuance  of  said  order  of  the  conductor, 
did  leave  said  car,  to  avoid  being  forcibly  expelled  there- 
from,^—then  we  say  to  you,  you  would  be  authorized  to 
return  a  verdict  in  favor  of  the  plaintiff."  The  com- 
mon pleas  also  charged  the  jury,  over  the  objection  of 

the  railway  company,  that  sheriffs  and  their 
deputies,  while  in  the  performance  of  their 
official  duties,  have  a  right  to  ride  upon  freight  trains, 
at  their  own  risk,  whether  they  have  a  prisoner  with 
them  or  not.  The  circuit  court  held  this  part  of  the 
charge  to  be  correct,  and  this  court  concurs  in  that 
holding.  The  right  to  ride  upon  such  trains  is  given 
to  sheriffs  and  their  deputies  while  in  the  performance 
of  their  official  duties,  whether  accompanied  by  a  pris- 
oner or  not. 

The  charge  of  the  common  pleas,  and  the  reversal  by 
the  circuit  court,  raise  the  question  whether  the  right 

of    sheriffs   and   their   deputies  to  ride  on 

wi5iirfli*i5KH«  ^^^'S"*^*  trains,  under  the  statute,  extends 
-pitsdiair.  only  to  riding  on  such  trains  between  sta- 

tions at  which  the  trains  regularly  stop,  as 
held  by  the  circuit  court,  or  whether  the  right  extends 
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to  trains  which  have  in  fact  stopped  at  the  station,  and 
are  standing*  there  when  the  sheriff  or  his  deputies  g"et 
aboard,  even  though  such  trains  do  not  reg"ularly  stop 
at  such  station,  as  charg'ed  by  the  common  pleas.  We 
think  the  common  pleas  was  right,  and  the  circuit 
court  wrong,  in  the  construction  of  the  statute  upon 
this  question.  The  words  of  the  statute  are,  **  between 
stations  where  such  trains  stop."  This  does  not 
say,  and  does  not  mean,  '*  between  stations  where 
such  trains  regularly  stop,  or  are  scheduled  to 
stop,"  as  claimed  by  the  railway  company  and  held 
by  the  circuit  court.  To  so  construe  the  statute 
would  be  to  add  additional  words  and  an  additional 
meaning  to  the  statute,  by  construction.  This  cannot 
be  done.  The  words  "  where  such  trains  stop  "  mean 
where  they  in  fact  stop.  At  least,  such  is  the  meaning 
when  applied  to  the  stop  of  the  train  at  the  station 
where  a  sheriff  or  his  deputies  get  aboard.  When  the 
sheriff  got  to  the  station  he  found  a  freight  train  there, 
and  found  that  it  had  stopped,  and  that  it  would  stop  at 
Ashtabula,  where  he  desired  to  go.  With  this  informa- 
tion, being  in  the  performance  of  his  official  duties,  he 
had  the  statutory  right  to  go  upon  the  train  ;  and  it  was 
the  duty  of  the  railway  company  to  carry  him  upon  such 
train  at  his  own  risk,  by  his  paying  the  usual  fare, 
either  in  money,  or  by  proper  ticket.  The  fact  that  the 
freight  train  had  on  that  day  stopped,  and  was  then 
standing,  at  the  station,  was  sufficient  to  authorize  the 
sheriff,  in  the  performance  of  his  official  duties,  to  go 
aboard  the  train  ;  and  he  need  not  inquire  or  concern 
himself  as  to  whether  said  train  regularly  stopped  at 
that  station,  or  was  scheduled  to  stop  there.  True, 
the  sheriff,  in  his  petition,  avers  that  *'said  train  stop- 
ped regularly,  as  well  as  on  said  day,  both  at  Jeffer- 
son and  Ashtabula."  But  this  averment  could  not 
broaden  or  change  the  provisions  of  the  statute.  The 
construction  of  a  statute  cannot  be  changed  or  affected 
by  an  averment  in  a  pleading.  State  v.  Archibald,  52 
Ohio  St.  1,  38  N.  E.  314.  The  averment  in  the  petition 
to  the  effect  that  the  train  regularly  stopped  at  the  sta- 
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into  the  field,  the  eng-ineer  guve  the  signal  for  *' OflF 
brakes  !  "  and  it  is  because  of  these  short,  sharp  blasts 
from  the  whistle  that  the  team  was  frightened,  and 
caused  the  injury.  This  case,  as  well  as  the  other, 
was  made  to  turn  on  the  fact  of  whether  there  was 
negligence  in  giving  the  signal  for  '*  Off  brakes  !  "  In 
the  other  case  it  is  definitely  settled  that  it  was  not 
negligence,  as  a  matter  of  law,  for  an  engineer,  in  the 
operation  of  a  train,  to  whistle  for  "  Off  brakes  !"  when 
a  team  is  known  to  be  on  the  public  highway,  and 
within  hearing  of  the  whistle.  This  was  the  rule 
adopted  by  the  district  court  in  both  cases,  and  ap- 
proved on  appeal. 

In*  our  former  consideration  of  this  case  we  said  : 
*'  Appellant  contends  that  the  court  erred  in  giving  the 
7th,  8th,  9th,  10th,  and  11th  instructions,  in  permitting 
the  jury  to  find  that  the  engineer  was  negligent,  even 
if  they  found  that  the  only  whistling  done  at  the  cross- 
ing was  to  give  the  usual  signal  for  '  OflF  brakes  !'  be- 
cause there  was  nothing  in  the  behavior  of  the  plaintiff 
or  her  team  to  indicate  that  danger  might  result  or  her 
team  be  frightened  by  the  giving  of  the  signals.  We 
think  the  complaint  is  well  founded."  In  the  former 
consideration  we  also  said  that  the  court,  in  some  of  the 
instructions,  stated  the  correct  rule,  but  that  its  eflFect 
was  destroyed  by  the  qualifications  attached  to  it. 
Wherein  the  eflFect  of  the  court  rule  was  destroyed  by 
the  qualification  we  did  not  consider,  but  simply  refer- 
red to  the  other  case  because  of  its  similarity.  On  the 
application  for  a  rehearing,  we  thought,  perhaps,  the 
point  should  be  more  carefully  and  definitely  consid- 
ered. It  is  not  essential  that  we  set  out  all  the  instruc- 
tions referred  to.  Two  of  them  will  be  suflficient,  as  it 
is  the  same  criticism  as  to  all,  and  we  have  italicized 
the  parts  spoken  of  as  qualifications.  The  two  instruc- 
tions are  as  follows  :  "If  vou  find  from  the  evidence 
that,  just  prior  to  the  time  when  the  plaintiflF  quit  the 
highway  and  turned  into  the  adjoining  field,  the  en- 
gineer on  the  defendant's  train  gave  the  usual  and  ordi- 
nary signal  for  *  Down  brakes  !'  with  a  view  to  avoid 
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an  apprehended  collision  with  plaintiflF  at  the  crossing- 
below  ;  and  you  further  find  that,  in  answer  to  such 
sijjnal,  the  other  employees  on  defendant's  train  applied 
the  brakes ;  and  you  further  find  that,  immediately 
after  the  said  sig'nal  for  '  Down  brakes  !'  was  given, 
the  plaintiflF  left  the  hig-hway,  and  turned  into  the  ad- 
joining- field,  and  was  passing  away  from  the  defend- 
ant's train, ^then  it  was  the  right  of  the  defendant  to 
give  the  usual  and  ordinary  signal  for  'OflF  brakes  !' 
and  resume  the  ordinary  speed  and  control  over  the 
train  in  passing  that  point,  unless^  tinder  the  circum^ 
staytceSy  to  give  such  signal  for  *  Off  brakes  '  was  not 
the  exercise  of  pro-per  and  ordinary  care  and  diligence 
in  running  the  train  with  due  regard  for  the  safety  of 
the  plaintiff y  '*(9)  If  you  find  that,  just  prior  to  the 
whistling  of  which  complaint  is  made,  the  defendant's 
engineer  had  signaled  for  '  Down  brakes  !'  in  order  to 
save  plaintiflF  from  apprehended  danger,  and  that  in 
answer  thereto  the  other  employees  of  defendant  had 
set  certain  brakes,  then,  as  soon  as  such  danger  had 
been  reasonably  removed,  it  was  proper  for  the  engineer 
at  once  to  signal  for  *OflF  brakes  !'  and  to  assume  the 
ordinary  speed  of  the  train,  unless  at  the  time,  in  the 
exercise  of  ordinary  care  and  prudence,  he  had  reason  to 
anticipate  that  the  giving  of  such  signal  would  frighten 
plaintiflF's  horses,  and  expose  her  to  danger  and  injury. 
The  uncontroverted  evidence  of  the  case  shows  that, 
prior  to  the  giving  of  the  whistling  complained  of,  the 
plaintiflF's  horses  had  given  no  indication  of  being  or 
becoming  frightened,  and  that  the  plaintiflF  had  them 
under  proper  control ;  and  you  will  determine  theques- 
tiotv  of  defendant's  negligence  in  the  light  of  such 
evidence  and  all  other  facts  and  circumstances  disclosed 
by  the  testimony.  If  the  signal  was  the  usual  and 
ordinary  signal  for  *  OflF  brakes  !'  and  was  given  to 
remove  brakes  previously  set,  then  the  signal  itself  and 
the  giving  thereof  would  not  constitute  negligence, 
unless  the  facts  and  circumstayices  of  the  occasion 
were  such  as  to  render  the  giving  thereof  7iegligencc , 

9  (N.  s.)  A  &  E  R  Cas— 3 
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because  of  the  exposure  of  the  plaintiff  to  danger  and 
injury  resulting'  therefrom  ^ 

This  case  is  now  argued  upon  somewhat  different 
lines  than  in  the  petition  for  a  rehearing",  because, 
probably,  of  some  propositions  settled  in  the  supple- 
mental opinion  in  the  other  case,  filed  after  the  petition 
for  a  rehearing,  which  petition  was  made  to  apply  in 
both  cases.  In  the  instruction  numbered  9  it  is  said  : 
**The  uncontroverted  evidence  in  the  case  shows  that, 
prior  to  the  giving  of  the  whistling  complained  of,  the 
plaintiff's  horses  had  given  no  indication  of  being  or 
becoming  frightened  ;  that  the  plaintiff  had  them  under 
proper  control."  In  the  other  instruction  quoted,  the 
court  said  to  the  jury  that  if  it  had  found  certain  facts, 
about  which  there  is  no  dispute,  the  engineer  had  the 
right  to  give  the  signal  for  **Off  brakes  !"  unless,  etc., 
adding  the  qualification  of  which  complaint  is  made. 
The  complaint  as  to  the  qualification  is  that  there  are 
no  facts  and  circumstances  that  can  properly  take  the 
case  out  of  the  rule  without  the  qualification,  or,  in 
other  words,  upon  which  to  base  the  qualification.  Let 
us  now  look  to  the  rule  of  the  other  case  (that  of  the 
husband),  and  note  a  rule  of  it  as  follows  :  "We  cannot 
accede  to  the  doctrine  that  it  is  negligence,  as  a  matter 
of  law,  for  an  engineer  of  a  train  to  whistle  '  Off 
brakes  !'  when  he  knows  that  a  team  is  from  150  to  200 
feet  from  him  on  a  public  highway.  That  it  might  be 
so  under  certain  circumstances  may  be  conceded,  but  it 
would  not  be  so  in  the  absence  of  any  fact  which  might 
tend  to  show  that  there  would  be  danger  of  frightening 
the  team  by  so  doing."  Having  in  view  the  facts  stated 
by  the  court  as  to  the  condition  and  control  of  the  t^m 
when  the  signal  was  given,  which,  under  the  rule 
given,  authorize/!  the  signal,  what  were  the  facts  and 
circumstances  for  the  jury  to  consider  to  find  negli- 
gence ?  Every  fact  or  circumstance  that  could  come  to 
the  notice  of  the  engineer  had  preceded  the  moment 
when  the  court  said  the  team  had  given  no  indication  of 
fright,  and  was  under  control.  It  was  a  team  150  to 
200  feet  from  the  train,  quiet,  and  under  control,  with- 
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out  a  fact  to  indicate  daug-er.  Under  the  sound  of  the 
train  and  the  previous  whistles,  the  team  had  g"one  to 
its  position  without  f rig'ht,  affording"  strong  reasons  for 
the  engineer  to  think  it  not  afraid  of  the  train  or  signals. 
The  law  says  that  under  lessconclusive  conditions,  as  the 
mere  presence  of  a  team  at  that  distance,  without  what 
had  previously  happened  in  this  case,  it  is  not  negli- 
gence, as  a  matter  of  law,  to  give  the  necessary  signals 
for  the  operation  of  trains.  There  is  some  conflict  as 
to  the  number  of  blasts  given,  plaintiff's  evidence  tend- 
ing- to  show  from  three  to  five,  and  that  of  defendant 
two,  the  prescribed  number  for  **Off  brakes!"  It  is 
not  to  be  doubted  that  the  signal  given  was  for  **Off 
brakes  "  and  was  obeyed,  for  without  it  the  train  would 
have  stopped.  In  argument,  our  attention  is  called  to 
such  facts  as  that  the  engineer  saw  the  team  with  ladies 
and  children,  saw  plaintiff  whip  up  the  team,  and  turn 
into  the  field,  and  some  other  facts,  all  of  which,  as  we 
have  said,  preceded  the  time  when  the  team  was  quiet, 
and  the  conditions  such  that,  as  a  matter  of  law,  the 
eng-ineer  had  the  right  to  g-ive  the  signals. 

it  is  thought  that  the  rule  of  the  opinion  is  **repudi- 
ated"  by  the  language  of  the  supplemental  opinion,  but 
it  is  not  so.  The  supplemental  opinion  deals  with  an 
erroneous  claim  as  to  the  original  opinion,  wherein  it 
was  thought  that  it  held  that  no  other  fact  need  be  con- 
sidered by  the  engineer  than  the  conduct  of  the  team  to 
indicate  danger.  The  supplemental  opinion  disclaims 
for  the  opinion  such  a  meaning,  and  no  more.  If  the 
eng-ineer  had  knowledg'e,  it  makes  no  difference  from 
whence  it  comes.  If  the  danger  is  apparent,  he  is  put 
to  the  rule  of  reasonable  diligence.  The  controlling 
fact  in  this  case  is  that  in  no  way  was  the  danger  indi- 
cated so  as  to  permit  the  jury  to  say  it  was  negligence 
to  g-ive  the  signal.  With  the  undisputed  evidence,  as 
stated  by  the  court,  as  to  the  condition  of  the  team  when 
the  sig-nal  was  given,  we  think  it  was  error  for  the 
court  to  so  qualify  the  instructions  as  to  permit  a  find- 
ing of  neglig'ence  on  other  facts  ;  and  we  adhere  to  the 
former  conclusion,  and  the  judgment  is  reversed. 
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City  of  Anniston 
Southern  Ry.  Co. 

{Supreme  Court  o/  Alabama ,  November  10, 1896.) 

Municipal  Corporations — Collection  of  Delinquent  Taxes — Cumu- 
lative Remedy. — Where  the  charter  of  a  city  creates  a  lien  subordi- 
nate to  that  of  the  state  and  county  on  real  and  personal  property 
for  the  payment  of  taxes  which  may  be  assessed  against  the  owner 
en  his  property,  and  provides  a  mode  for  the  collection  of  delinquent 
taxes,  such  remedy  is  merely  cumulative  of  former  remedies,  and 
not  exclusive. 

Same — Same — License  Tax. — Such  remedy  does  not  apply  to  the 
collection  of  a  license  or  privileg-e  tax,  the  remedy  at  law  being  the 
only  one  for  the  collection  of  such  tax. 

License  Tax  on  Railroad— Interstate  Commerce.* — A.  license  tax 
imposed  by  a  city  on  railroads  for  doing  business  in  the  city  is  not 
an  interference  with  interstate  commerce. 

Same — Powerof  Municipality  to  Impose— Construction  of  Charter. 
— The  provision  in  a  city  charter  empowering  it  by  ordinance  *•  to 
license,  tax  and  regulate  auctioneers,  hotels,  *  *  *  and  all 
other  privileges,  trades  and  occupations  of  all  kinds  '*  authorises 
the  imposition  of  a  license  tax  on  railroads,  even  though  no  such 
tax  is  imposed  by  the  state. 

Separate  Tax  on  Lines  Operated  by  One  Company. — Under  such 
charter,  the  city  had  authority  to  impose  a  separate  license  tax  on 
each  of  two  main  lines,  although  both  were  operated  by  the  same 
company. 

Appeal  from  Anniston  city  court.     Reversed. 

The  complaint  is  as  follows  :  **The  plaintiff,  a  mu- 
nicipal corporation,  under  the  laws  of  the  state  of  Ala- 

bama,  claims  of  the  defendant,  the  Southern 

Railwaj^  Company,  a  corporation,  the  sum 

of  two  hundred  dollars,  for  the  privilege  or  license  for 

engag-ing"  in  the  business,  in  the  city  of  Anniston,  of 

operating-  its  main  line  of  railroads,  viz.:  a  railroad 

♦Piedmont  R.  Co.  v,  Reidsville,  101  N.  Car.  404,  2  Int.  Com.  Rep. 
416,  8  S.  E.  Rep.  124,  2  L.  R.  A.  284  ;  Alabama  G.  S.  R.  Co.  v.  City 
of  Bessemer,  (Ala.),  6  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  410.  See  gener- 
ally 6  Rap.  &  Mack's  Dig.  64. 
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formerly  known  as  the  East  Tennessee,  Virginia  and 
Georg-ia  Railroad,  and  a  railroad  formerly  known  as 
the  Georgia  Pacific  Railroad,  both  being  main  lines, 
now,  and  before  the  commencement  of  this  suit,  being 
operated  as  and  by  the  Southern  Railway  Company, 
for  the  transportation  of  freights  and  passengers,  one 
or  both,  to  and  from  the  city  of  Anniston,  to  and  from 
other  points  within  the  state  of  Alabama,  and  keeping 
an  office  or  place  of  business  in  the  city  of  Anniston. 
Plaintiff  avers  that  on  the  10th  day  of  May,  1895,  the 
city  council  of  Anniston  adopted  an  ordinance,  No.  40, 
and  the  same  was  approved  on  said  date,  by  F.  M. 
Hight,  the  mayor,  and  attested  by  Geo.  T.  Anderson, 
the  clerk  of  said  cit3%  said  ordinance  being  in  the  fol- 
lowing words  :"  (Here  is  set  out  the  ordinance  passed 
by  the  city  council  of  Anniston,  the  first  section  of 
which  is  set  out  in  the  opinion.)  '*And  the  plaintiff 
avers  that  the  said  defendant,  since  the  passage  of  said 
ordinance  by  the  city  council  of  Anniston,  and  before 
the  institution  of  this  suit,  t;/>.,  on  the  20th  day  of 
May,  1895,  and  up  to  this  date,  the  said  defendant  did, 
in  the  city  of  Anniston,  engage  in  the  business  of  oper- 
ating railroads,  to  wit :  the  main  line  of  a  railroad  for- 
merly known  as  the  East  Tennessee,  Virginia  and 
Georgia  Railroad,  and  the  main  line  of  a  railroad  for- 
merly known  as  the  Georgia  Pacific  Railroad,  now  and 
before  the  commencement  of  this  suit,  being  operated 
as  and  by  the  Southern  Railway  Company,  for  the 
transportation  of  freights  and  passengers,  one  or  both, 
to  and  from  the  city  of  Anniston,  to  and  from  other 
points  within  the  state  of  Alabama,  and  that  said 
Southern  Railway  Company,  during  said  time,  kept  an 
oflBce  or  place  of  business  in  the  city  of  Anniston,  and 
that  during  said  period  the  Southern  Railway  Company 
used  and  operated  two  main  lines  as  aforesaid,  running 
into  or  through  the  city  of  Anniston,  and  that  said  de- 
fendant, the  Southern  Railway  Company,  before  carry- 
ing on  or  engaging  in  said  business  as  aforesaid,  neither 
took  out  or  paid  for  a  license  therefor,  as  required  by 
said  ordinance  as  aforesaid.    Wherefore  plaintiff  claims 
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two  hundred  dollars  of  said  defendant,  to  wit :  the 
sum  of  one  hundred  dollars  for  the  license  of  the  main 
line  formerly  known  as  the  East  Tennessee,  Virgfinia 
and  Georg"ia  Railroad,  and  one  hundred  dollars  for  the 
license  of  the  main  line  formerly  known  as  the  Georgfia 
Pacific  Railroad,  agfg-reg-ating-  two  hundred  dollars, 
said  railroads  being"  operated  by  the  defendant  as  afore- 
said in  the  city  of  Anniston."  The  second  section  of 
the  ordinance  which  is  set  out  at  length  in  the  com- 
plaint, provided  that  any  person  who  operated  the  said 
railroad  in  the  city  of  Anniston,  as  required  by  section 
1,  shall,  on  conviction,  be  fined  not  less  than  fifty,  nor 
more  than  one  hundred  dollars,  and  may  also  be  sen- 
tenced to  hard  labor  upon  the  streets  of  Anniston,  or 
imprisoned  in  the  city  prison,  for  not  less  than  one, 
nor  exceeding"  three  months,  one  or  both,  at  the  discre- 
tion of  the  court  trying  the  cause. 

The  demurrer  is  on  the  following  grounds  :  *'(1) 
For  that  the  amount  sought  to  be  recovered  is  shown 
by  the  complaint  to  be  for  a  privilege  or  license  tax, 
and  is  not  a  civil  contract  that  can  be  enforced  in  a  suit 
of  this  nature."  "(2)  For  that  the  ordinance  set  out  in 
the  complaint  designates  and  provides  the  method  of 
enforcing  the  collection  of  such  a  privilege  or  license 
tax,  and  the  plaintiflF  is  bound  by  the  ordinance  specify- 
ing the  details  necessary  to  be  pursued  for  the  collec- 
tion thereof,  and  cannot  proceed  as  in  a  civil  action  of 
this  nature."  "(3)  For  that  said  complaint  fails  to 
state  the  person  who,  either  in  his  own  right,  or  as  the 
agents  of  any  person,  firm  or  corporation,  who  engaged 
in  the  business  of  operating  a  railroad  in  the. city  of 
Anniston  without  a  license,  as  required  by  section  one 
of  said  ordinance,  has  been  arrested,  tried  or  convicted, 
or  fined  therefor,  or  that  any  person  or  agents  of  the 
defendant  has  been  so  engaged  in  operating  a  railroad 
in  said  city  without  a  license,  and  has  been  duly  tried, 
convicted,  fined  or  imprisoned  as  provided  by  section 
two  of  said  ordinance  number  forty,  adopted  by  the 
plaintiff  on  the  10th  day  of  May,  1895."  '*(*)  For  that 
the  plaintiff  seeks  to  recover  a  double  license  from  the 
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defendant,  in  that  the  defendant,  the  Southern  Railway 
Company,  is  an  entity,  and  is  not  liable  for  the  payment 
of  two  license  taxes,  as  claimed  by  the  plaintiff  in  the 
complaint."  **(5)  For  that  said  complaint  seeks  or 
endeavors  to  collect  from  the  defendant,  a  corporation 
under  the  laws  of  the  state  of  Virginia,  a  double  license 
tax,  and  is  not  authorized  in  law  or  by  its  charter  to 
collect  such  tax."  "(^)  For  that  plaintiff  by  its  com- 
plaint seeks  to  tax  interstate  commerce  ;  and  for  that 
said  ordinance  set  out  in  said  complaint  is  repugnant 
to  the  power  conferred  on  congress  to  regulate  com- 
merce among  the  several  states,  and  is  unconstitutional 
and  void."  "(7)  For  that  said  license  or  privilege  tax 
sought  to  be  recovered  by  the  plaintiff  from  the  de- 
fendant, as  shown  by  the  complaint  and  the  ordinance 
of  the  plaintiff  therein  set  forth,  is  unconstitutional  and 
void,  and  is  a  tax  upon  interstate  commerce."  '*(8) 
For  that  the  ordinance  set  out  in  the  complaint  is  in- 
consistent with  the  general  laws  of  the  state,  in  that 
the  state  imposes  no  license  or  privilege  tax  upon 
railroads,  and  the  legislature  is  prohibited  by  the  con- 
stitution of  the  state  from  passing  any  special  acts 
inconsistent  with  the  general  laws  of  the  state."  *'(9) 
For  that  the  plaintiff,  the  city  of  Anniston,  is  not  au- 
thorized by  the  general  laws  of  the  state  of  Alabama 
to  levy  or  collect  any  license  tax  on  any  business  or 
occupation  upon  which  the  state  does  not  assess,  levy, 
or  collect  such  license  tax,  and  the  state  of  Alabama 
does  not  levy  a  license  tax  upon  the  railroads  for  the 
privilege  of  operating  their  business."  **(10)  For  that 
said  ordinance  set  out  in  said  complaint  is  violative  of 
the  provisions  of  the  constitution  of  the  state  of  Ala- 
bama, even  if  authorized  by  its  charter,  as  such  consti- 
tution provides  that  the  general  assembly  shall  not  have 
power  to  authorize  any  municipal  corporation  to  pass 
any  laws  inconsistent  with  the  general  laws  of  this 
state,  and  the  general  laws  of  the  state  of  Alabama 
prohibit  the  plaintiff,  the  city  of  Anniston,  from  assess- 
ing, levying  or  collecting  any  license  tax  on  the  busi- 
ness, occupation  or  privilege  of  operating  any  railroad." 
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*'(11)  For  that  said  ordinance  set  out  in  said  complaint 
is  violative  of  and  in  conflict  with  the  general  laws  of 
the  state  of  Alabama,  and  is  prohibited  by  them." 

Kelly  &  McGhee^  for  appellant. 
K710X,  Bozvie  <£-  Pelham^  for  appellee. 

Haralson,  J.  1.  The  tax,  to  collect  which  this  suit 
was  instituted,  was  levied  under  paraofraph  8  of  section 
7  of  the  charter  of  the  city  of  Anniston  (Acts  1894-95, 
p.  1046),  which  provides  that  the  city  shall,  within  its 
limits,  have  power,  by  ordinance,  '*to  license,  tax  and 
reg-ulate  auctioneers,  hotels,  etc.  [specifyingf  many 
trades  and  occupations],  and  all  other  privilegfes,  trades 
and  occupations  of  all  kinds  and  classes  whether  of 
like  kind  to  those  mentioned  or  not."  The  ordinance 
of  the  city  under  which  the  tax  was  levied  provides : 
**That  every  person,  firm,  or  corporation  engfag-ed  in 
the  city  of  Anniston  in  the  business  of  operating-  a 
railroad  or  railroads,  for  the  transportation  of  freig^hts 
and  passeng-ers,  one  or  both,  to  and  from  the 
city  of  Anniston,  to  and  from  other  points  within 
the  state  of  Alabama,  and  keeping-  an  office  or  place 
of  business  in  the  city  of  Anniston,  shall  pay  an  annual 
license  tax  of  one  hundred  dollars  for  each  main  line 
of  railroad  used  in  connection  with  such  business,  run- 
ning- into  or  throug-h  the  city  of  Anniston,  and  before 
eng-ag-ing"  in  or  carrying-  on  such  business,  shall  take 
out  and  pay  for  a  license  for  the  carrying-  on  of  such 
business,  and  no  license  under  this  ordinance  shall  be 
issued  for  less  than  one  hundred  dollars,"  etc.  Section 
14  of  the  charter  creates  a  lien  subordinate  to  that  of 
the  state  and  county,  on  all  real  and  personal  property 
for  payment  of  taxes  which  may  be  assessed  ag-ainst  the 
owner  on  his  property.  Section  17  of  the  charter  pro- 
vides a  mode  for  the  collection  of  delinquent  taxes,  by 
specified  proceeding's  for  obtaining*  a  judg-ment  against 
the  taxpayer  and  for  the  sale  of  the  property  on  which 
the  taxes  were  levied. 

2.  It  is  not  disputed  that  a  '^license  tax,"  so  called. 
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falls  within  the  g^eneral  term  '*taxes,"  and  that  the 
party  ag-ainst  whom  it  is  levied  is  bound  for 
it,  and  in  the  absence  of  any  statute  on  the  J5j'JiJ/I!'p^,7J5!' 
subject,  is  liable  to  like  remedies  for  its  col-  ti«n  of  Minaaeat 
lection,  as  for  any  other  species  ot  taxes.  tiYtaeaedy. 
It  is  insisted,  however,  for  the  appellee,  that 
the  statute  provides  a  remedy  for  the  collection  of  this 
tax,  which  is  exclusive  of  an  action  of  assuynpsit  at  law 
for  the  enforcement  of  its  collection.  But  this  position 
is  untenable  for  at  least  two  very  good  reasons :  (1) 
Mr.  Cooley  in  discussing"  the  question,  whether  taxes 
are  debts  for  which  an  action  at  law  will  lie,  states  that 
there  is  a  division  in  the  decisions  of  courts  on  the  sub- 
ject ;  and  admitting*  that  some  courts  have  held  that 
the  imposition  and  assessment  of  a  tax  create  a  legal 
obligation  to  pay,  upon  which  the  law  will  raise  an 
assumpsit^  notwithstanding  the  statute  has  given  a 
special  remedy,  he  further  states,  that  in  general  the 
conclusion  has  been  reached,  that  when  the  statute 
undertakes  to  provide  remedies,  and  those  given  do  not 
embrace  an  action  at  law,  a  common-law  action  for  the 
recovery  of  the  debt  will  not  lie.  He  collates  the 
authorities  pro  and  con.  Cooley,  Tax'n  (2d  Ed.)  pp. 
15,  16.  Desty,  in  referring  to  these  statutory  remedies 
for  the  enforcement  of  taxes,  states,  that  a  statute 
creating  a  new  remedy,  without  expressly  repealing  the 
old  remedy,  fs  merely  cumulative,  and  does  not  deprive 
the  court  of  its  jurisdiction  to  enforce  the  old  remedy  ; 
that  the  government  is  entitled  to  all  the  remedies  for 
the  collection  of  taxes,  including  an  ordinary  suit  at 
law,  if  it  chooses  to  resort  to  that  remedy  ;  that  asstimp- 
sit  is  the  proper  form  of  action  for  the  recovery  of  a 
delinquent  tax,  and  that  the  preponderance  of  authority 
is  that  either  debt  or  assumpsit  may  be  sustained  for  the 
recovery  of  taxes,  as  debt  lies  for  a  sum  of  money  cer- 
tain, due  by  statute.  Destj%  Tax'n,  p.  706,  §  126.  In 
reviewing  the  authorities  on  the  subject,  in  Perry 
Co.  V.  Railroad  Co.,  58  Ala.  564,  this  court,  by 
Stone,  J.,  said  :  '*We  think  it  may  be  affirmed  as  the 
result  of  the  foregoing,  and  a  large  preponderance  of 
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authorities,  that  taxes  levied  and  assessed  become  a  lepal 
liability  on  the  taxpayer,  that  may  be  enforced  by  an  ac- 
tion at  common  law,  unless  the  statute  gives  a  remedy 
that  is,  in  its  nature,  exclusive."  Burrows,  Tax'n,  p. 
253,  §  105.  Again,  the  court  in  Winters.  City  Council,  79 
Ala.  481,  held  to  the  doctrine,  as  being  the  sounder  and 
better  one,  that  taxes  levied  and  assessed  create  a  legal 
liability,  which  will  support  an  action  at  law,  although 
a  statutory  remedy  is  given  to  enforce  their  payment. 
State  V.  Fleming  (Ala.),  20  South.  846.  The  case  of 
State  V.  McAllister,  60  Ala.  105,  is  not  in  conflict  with 
these  two.  In  that  case,  the  special  proceeding  author- 
ized was  limited  to  justices  of  the  peace.  We  hold, 
therefore,  that  the  remedy  given  for  the  enforcement 
of  taxes,  by  the  charter  of  Anniston,  is  merely  cumu- 
lative of  former  remedies,  and  is  not  exclusive.  There 
are  no  words  of  exclusion  of  other  remedies,  and  noth- 
ing from  which  we  may  infer  that  the  legislature  de- 
signed the  remedy  to  be  such.  (2)  But,  in- 
SISJm  tm!~      dependently  of  this,  the  remedy  there  created 

is  against  the  real  and  personal  property  that 
had  been  assessed,  where  the  taxes  were  delinquent. 
It  is  for  the  enforcement  of  the  city's  lien  on  such  prop- 
erty, for  the  payment  of  taxes  assessed  on  it,  and  is 
really  a  proceeding  in  rem.  In  this  case,  the  tax  is  not 
on  property,  but  on  a  different  subject  and  species  of 
taxation, — a  license  or  privilege  tax,  for  doing  business 
in  the  city.  There  is  a  marked  distinction  in  our  con- 
stitution kept  up  in  our  revenue  systems  and  recog- 
nized in  the  adjudged  cases,  between  these  two  subjects 
of  taxation, — property  as  such,  and  a  license  or  privilege 
tax.  W.  U.  Tel.  Co.  v.  State  Board  of  Assessment. 
80  Ala.  273  ;  Capital  City  Waterworks  Co.  v.  Board  of 
Revenue  (at  this  term),  20  South.  — ;  Cooley,  Tax'n, 
570,  571.  The  statutory  remedy  in  question  has  no 
reference  to  the  enforcement  of  liens  on  property  for 
the  payment  of  a  license  or  privilege  tax.  The  remedy 
at  law  is  the  only  one  for  the  collection  of  such  a  tax. 
3.  The  appellant  properly  yields  the  contention,  raised 
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by  his  demurrer  below,  that  the  imposition  of  this  tax 
was  an   interference   with    interstate   com- 
merce.    It  is  well  settled  that  a  sovereign     !i^?««Jm*« 

.     .  ••11  E»i»r««d-lat«r- 

state  may  require  a  privilegfe  tax  on  corpora-  iut«  canaeree. 
tions  doing"  business  within  its  borders,  pro- 
vided the  tax  is  confined  to  business  done  entirely 
within  the  state.  Moore  v.  Citv  of  Eufaula,  97  Ala. 
670,  11  South.  921  ;  Emert  v.  Missouri,  156  U.  S.  296, 
15  Sup.  Ct.  367  ;  Postal  Tel.  Cable  Co.  v.  City  of 
Charleston,  153  U.  S.  692,  14  Sup.  Ct.  1094 ;  Express 
Co.  V.  Seebert,  142  U.  S.  339,  12  Sup.  Ct.  250.  There 
is  no  pretense  that  the  tax  was  imposed  for  doing*  busi^ 
ness  elsewhere  than  in  the  city  of  Anniston. 

4.  As  to  the  other  points  raised  by  demurrer,  that 
the  city  of  Anniston  is  not  authorized  to  ex- 
act a  license  tax  upon  defendant's  business,  Kidplijitjto' 
when  no  similar  tax  is  exacted  by  the  state,  {"Kf^JUSj^*' 
it  is  sufficient  to  say,  as  counsel  for  defend- 
ant admit,  that  this  point  has  been  ruled  adversely  by 
this  court  to  the  appellee  since  the  decision  of  this  case 
in  the  court  below.     Holt  v.  Mayor,   etc.   (Ala.),  19 
South.  735. 

5.  The  defendant  company,  which  had  an  office  or 
place  of  business  in  Anniston,  had  two  main  lines  of 
railroad  operated  through  and  doingr  business 

in  said  city, — one,  formerly  the  East  Ten-  JfJiTf*j2iJ\ 
nessee,  Virg-inia  &  Georg-ia  Railroad,  and  •■VcoBpIif.  ' 
the  other,  the  Georgia  Pacific  Railroad, — 
both  being  main  lines,  now  and  before  the  commence- 
ment of  the  suit.  It  was  just  and  entirely  within  the 
grant  of  power  from  the  legislature,  for  the  city  to  im- 
pose upon  each  of  these  main  lines,  though  operated  by 
one  company,  a  separate  privilege  tax.  It  was  a  way 
of  equalizing  the  burdens  of  taxation  between  this  com- 
pany, and  any  other  which  might  not  be  so  fortunate  as 
to  be  able  to  operate  more  than  one  line.  The  power 
to  tax  occupations  and  privileges,  as  is  held,  involves 
the  right  to  select  the  mode  in  which  the  taxes 
shall  be  levied,  and  to  determine  the  amount  of  the  tax. 
This  may  be  done  having  reference  to  the  income  from 
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the  business  taxed,  the  value  of  the  property  used  in  its 
prosecution,  the  amount  of  business  done,  or  it  may  be 
done  arbitrarily  by  the  taxing*  power,  if  done  within  con- 
stitutional limitations,  and  the  burden  is  made  to  rest 
equally  upon  all  of  a  class.  25  Am.  &  Engf.  Enc.  Law 
489,  and  authorities  cited.  We  are  unable  to  discover 
why  the  method  adopted  by  the  city,  having*  reference 
to  the  protection  afforded,  the  value  of  the  properties, 
the  amount  of  the  business  done,  and  the  equalization 
of  the  burdens  of  taxation,  is  not  a  proper  one  and  the 
tax  was  not  leg"ally  imposed.  The  city  court  erred  in 
its  rulingfs,  and  its  judgment  is  reversed  and  the  cause 
remanded. 


State  ex  reL  Columbia  Electric  Street-Rail- 
way, Light  &  Power  Co. 

V. 

Sloan,  Mayor,  et  aL 

{Supreme  Court  of  South  Carolina^  Nov.  ^5, 1896,) 

Street  Railways— Power  of  Municipality  to  Require  Conductors  on 
Cars.* — A  state  statute  conferred  upon  the  mayor  and  aldermen 
of  a  city  power  to  make  all  such  ordinances,  rules  and  reg*- 
ulations  relative  to  the  streets  as  they  should  see  proper  and 
necessary,  and  to  establish  such  by-laws  not  inconsistent  with 
the  laws  of  the  land  as  might  tend  to  preserve  the  quiet, 
peace,  safety  and  good  order  of  the  inhabitants.  A  street-rail- 
way company  was  incorporated  under  an  act  of  the  legislature 
by  which  act  it  acquired  the  rights  and  franchises  of  two  companies 
who  had  preceded  it,  subject  to  the  duties  and  liabilities  of  such 
companies,  the  charters  of  which  provided  that  the  city  council 
should  have  the  power  to  regulate  the  running  of  the  cars.  Such 
succeeding  company,  subsequently  desiring  to  operate  its  cars  by 
electricity,  presented  a  petition  to  that  effect  accompanied  by  a 
draft  of  ordinance  granting  the  desired  leave  which  contained  a 
provision  reserving  to  the  city  council  the  right  of  regulating  by 
ordinance  the  manner  of  operating  the  railway,  and  of  altering  and 
amending  the  ordinances  relating  thereto  by  such  enactments  as, 
in  their  judgment,  the  public  welfare  might  demand.  Hetd^  that 
the  city  council  had  power  to  pass  an  ordinance  that  no  street  car 
should  be  run  unless  in  charge  of  a  conductor. 

*See  notes  at  end  of  case. 
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ApPEAir  from  Richland  county  common  pleas  circuit 
court.     Reversed. 

Exceptions  :  *'The  respondents  above  named  except 
to  the  judgement  and  order  of  Judge  Townsend  grant- 
ing* the  writ  of  prohibition  in  the  above-entitled  pro- 
ceeding", of  date  Aug^ust  5,  1895,  upon  the  following^ 
g-rounds :  (1)  Because  his  honor  erred  in  ordering"  that 
the  writ  of  prohibition  do  issue,  and  in  holding"  that 
the  city  council  of  Columbia  had  no  authority  deleg-ated 
to  it  by  the  legislature  of  the  state  of  South  Carolina 
to  reg-ulate  the  petitioner's  domestic  affairs  in  such 
manner  as  it  has  undertaken  to  do  by  the  ordinance  in 
question.  (2)  Because  his  honor  erred  in  not  holding" 
that  the  leg"islature  of  the  state  of  South  Carolina  had 
deleg-ated  authority  to  the  city  council  of  the  city  of 
Columbia  to  i)ass  the  ordinance  making  it  unlawful  for 
street  cars  to  be  run  in  the  streets  of  the  city  of  Col- 
umbia without  a  conductor,  and  to  impose  a  fine  of  not 
morethan  forty  dollars  for  a  violation  thereof.  (3)  Because 
his  honor  erred  in  not  holding  that  the  ordinance  in 
question  was  a  necessary  and  proper  exercise  of  the 
police  power  of  the  city  of  Columbia,  under  the  charter 
granted  to  said  city  by  the  legislature  of  the  state  of 
South  Carolina,  to  make  'AH  such  ordinances,  rules, 
and  regulations  relative  to  the  streets  and  markets  of 
said  city  as  they  may  think  proper  and  necessary,  and 
to  establish  such  by-laws  not  inconsistent  with  the 
laws  of  the  land  as  may  tend  to  preserve  the  quiet, 
peace,  safety,  and  good  order  of  the  inhabitants  there- 
of.' (4)  Because  his  honor  erred  in  not  holding  that 
the  franchise  granted  to  the  petitioner  to  operate  an 
electric  street  railway  in  the  city  of  Columbia  was 
subordinate  to  the  right  of  the  city,  under  its  charter, 
to  make  reasonable  rules  and  regulations  for  the  opera- 
tion of  said  electric  street  railway,  and  erred  in  not 
holding  that  the  ordinance  requiring  a  conductor  as 
well  as  a  motorman  was  a  reasonable  regulation.  (5) 
Because  his  honor  erred  in  not  holding  that  the  peti- 
tioner could,  under  its  charter,  construct  or  acquire  an 
electric  street  railway  through  and  upon  the  streets  of 
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the  City  of  Columbia  only  with  the  consent  of  city 
council,  and  erred  in  not  holding*  that  the  city  council 
of  Columbia,  in  giving-  its  consent,  had  the  rig"ht  to 
attach  thereto  any  reasonable  rules  and  reg-ulations  for 
the  operation  of  said  road,  and  had  also  the  rig-ht,  when 
giving"  its  consent,  to  reserve  the  power,  after  the 
building-  of  said  road,  to  make  such  further  rules  and 
reg-ulations  for  the  operation  thereof  as  in  their  judg-- 
ment  the  public  safety  and  welfare  mig-ht  demand,  and 
erred  in  not  holding-  that  the  ordinance  making-  it 
unlawful  for  electric  cars  to  be  run  without  conductors 
in  the  streets  of  the  city  of  Columbia  was  a  reg-ulation 
authorized  to  be  made  under  the  reservations  which 
were  attached  to  the  city's  consent  for  the  occupation 
of  its  streets  for  the  purposes  of  said  electric  road.  (6) 
Because,  if  his  honor's  order  was  intended,  or  can  be 
construed,  as  authorizing-  the  writ  of  prohibition  to 
restrain  the  enforcement  of  any  part  of  the  ordinance, 
other  than  so  much  thereof  as  makes  it  unlawful  for 
electric  cars  to  be  run  in  the  streets  of  the  city  of  Col- 
umbia without  conductors,  then  he  further  erred  therein 
upon  the  grounds  above  mentioned,  and  also  upon  the 
further  g-round  that  the  validity  of  the  remainder  of 
said  ordinance  was  not  at  issue  before  him,  and  no 
question  was  made  or  raised  at  the  hearing-  in  regard 
thereto." 

John  P.  Thomas^  Jr..  for  appellants. 

John  71  Sloan  and  W.  H,  Lyles^  for  respondent. 

Gary,  J.  The  petitioner  herein  made  application  to 
his  honor.  Judge  D.  A.  Townsend,  for  a  writ  of 
prohibition  to  restrain  and  prohibit  the  mayor  and  chief 
of  police  aforesaid  from  enforcing*  an  ordinance  of  said 
city  making-  it  unlawful  for  the  said  company  to  operate 
its  electric  street  cars  upon  the  streets  of  Columbia  un- 
less the  same  were  in  the  charg-e  of  conductors.  The 
said  ordinance  provides  that  a  violation  thereof  shall  be 
punishable  by  a  fine  not  exceeding  S40.  After  trial 
for  a  violation  of  said  ordinance,  the  petitioner  company 
was  sentenced  to  pay  a  fine  of  $10  ;    hence  the  applica- 
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tion  for  the  writ  of  prohibition.  The  petitioner  alleged, 
as  grounds  for  the  writ,  that  the  ordinance  .aforesaid 
was  u//ra  vires,  null,  and  void,  and  that  the  mayor  did 
not  have  jurisdiction  in  the  premises.  The  application 
was  heard  and  decided  by  his  honor,  Judge  Town- 
send,  upon  the  petition,  answer  of  the  mayor  and  chief 
of  police,  and  exhibits  set  out  in  the  case.  His  honor. 
Judge  Townsend,  granted  an  order  allowing  the  writ 
to  be  issued,  from  which  order  the  mayor  and  chief  of 
ix>lice  have  appealed  to  this  court  upon  exceptions  which 
will  be  set  out  in  the  report  of  the  case. 

There  seems  to  be  no  dispute  as  to  the  facts,  and  the 
question  is  therefore  one  of  law,  to  wit,  whether  the 
ordinance  was  u/ira  vires,  and  the  mayor  without  juris- 
diction to  impose  the  fine.  It  is  alleged  in  the  answer 
"that,  in  the  judgment  of  the  city  council  of  the  city 
of  Columbia,  the  passage  of  the  said  ordinance  was 
necessary  for  the  safety  and  protection  of  the  inhabi- 
tants of  the  city  of  Columbia ;  that  the  operation  of 
electric  cars  in  charge  of  motormen-,  without  conduc- 
tors, in  the  streets  of  the  city  of  Columbia,  is  danger- 
ous to  the  lives  of  its  citizens  ;  and  that  the  ordinance 
in  question  is  a  necessary  and  proper  exercise  of  the 
police  power  of  the  city  of  Columbia,  and  its  enforce- 
ment is  necessary  for  the  safety  of  the  inhabitants  of 
the  citjs  and  for  the  proper  regulation  of  traffic  upon 
the  streets  of  said  city."  It  is  contended  that  the  leg- 
islature conferred  upon  the  city  of  Columbia  power  to 
make  said  ordinance  by  the  act  of  1871  (14  St.  at  Large, 
569),  section  10  of  which  provides:  "*  *  *  And 
the  said  mayor  and  aldermen  shall  have,  and  they  are 
hereby  vested  with,  full  and  ample  power  from  time  to 
time,  under  their  common  seal,  to  make  all  such  ordi- 
nances, rules,  and  regulations  relative  to  the  streets 
and  markets  of  said  city  as  they  may  think  proper  and 
necessary,  and  to  establish  such  by-laws  not  inconsis- 
tent with  the  laws  of  the  land  as  may  tend  to  preserve 
the  quiet,  peace,  safety,  and  good  order  of  the  inhabi- 
tants thereof  ;  and  the  said  mayor  and  aldermen,  or  the 
said  mayor  alone,  may  fine,  and  impose  fines  and  pen- 
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alties,  for  violations  thereof,  which  may  be  recovered 
in  a  summary  manner,  to  the  extent  of  forty  dollars, 
before  them  in  council,  or  before  him  alone,  subject  to 
the  rig-ht  of  appeal  as  hereinbefore  provided.  *  *  *" 
The  Columbia  Street-Rail  way  Company  was,  prior  to 
the  29th  of  June,  1886,  org"anized  under  the  provisions 
of  an  act  of  the  legislature  incorporating*  it,  approved 
9th  February,  1882.  Sections  5  and  6  of  this  act  are 
as  follows  : 

**  Sec.  5.  That  the  said  company  shall  have  power  to 
construct  sing-le  or  double  railway  tracks  of  such  gaug-e 
as  they  may  elect,  through  any  street  or  streets  of  the 
city  of  Columbia  as  it  may  deem  advisable  for  the  ac- 
commodation of  the  public  or  the  interest  of  the  com- 
pany, and  to  extend  the  same  five  miles  beyond  the 
corporate  limits  of  the  city  :  provided,  that  the  said 
company  shall  so  construct  its  railways  that  they  shall 
not  obstruct  the  streets  through  which  they  pass,  and 
that  the  company  shall  be  required,  after  laying  said 
railways,  to  replace  the  portion  of  the  streets  over 
which  they  pass  in  good  condition,  and  thereafter  keep 
their  railway  in  like  good  order  ;  in  consideration  of 
which  the  said  company  shall  have  such  exclusive  right 
of  way  over  said  railway,  as  may  be  necessary  for  the 
proper  conduct  of  its  business. 

"Sec.  6.  That  said  company  shall  have  power  to 
transport  passengers  and  freight  in  suitable  and  suffi- 
cient carriages  and  cars  at  such  rates  as  may  be  fixed 
in  the  by-laws  of  the  same."  • 

On  the  8th  of  June,  1886,  the  Columbia  Street- 
Railway  Company  petitioned  the  city  council  of 
Columbia  for  leave  to  lay  its  tracks,  etc.,  in  certain 
streets  of  said  city.  On  the  29th  of  June,  1886,  an 
ordinance  was  passed  entitled  **An  ordinance  to  author- 
ize the  Columbia  Street- Railway  Company  to  lay  their 
tracks  along  certain  streets  herein  mentioned,  to  regu- 
late the  manner  of  the  same,  and  to  regulate  the  manner 
of  operating  said  railway."  Section  12  of  this  ordinance 
is  as  follows  :  "The  corporate  authorities  reserve  the 
right  to  amend  or  alter  this  ordinance  whenever  cir- 
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cumstances  may  require  it,  and  the  gcrantingf  of  the 
privileg'e    to    this    company    to    construct    ite  tracks 
throug-h  any  street  is  not  exclusive,  and  the  said  city 
authorities  may  grant  the  same  right  to  other  companies 
through  the  same  streets  or  thoroughfares  if  they  deem 
it  advisable."     By  an  act  of  the  legislature  approved 
24th  December,  1890,  the  Columbia  Electric  Street  &l 
Suburban  Railway  &  Electric  Power  Company  was 
incorporated.     Section   5  of  this    act   is  as   follows  : 
•*That  the  said  company  shall  have  power  to  construct 
or  acquire  single  or  double  railway  tracks,  of  such 
gauge  as  they  may  elect,  with  consent  of  city  council, 
and  to  extend  the  same  five  miles  into  the  country  in 
any  direction  or  directions  they  may  wish   from  the 
state  capitol.     And  the  said  company  is  authorized  and 
empowered  to  contract  for  and  provide  electric  motor 
power  for  any  other  purpose  or  purposes."     Section  6 
of  said   act  is  as  follows  :     '*That  the  said  company 
shall  have  power  to  operate  their  cars  in  the  transpor- 
tation of  passengers  and  freight,  over  the  tracks  they 
may  construct  or    acquire  in    said  city,  with  electric 
power,  in  suitable  carriages,  and  at  such  rates  as  may 
be   fixed   upon   in   the   by-laws  of   the   same."     The 
petitioner  company  was  incorporated  bj'  an  act  of  the 
legislature  approved    16th   December,    1891,   and,  by 
authority  of  that  act,  acquired  the  rights  and  franchises 
of  the  two  companies  hereinbefore  mentioned,  subject 
to  the  liabilities  and  duties  of  said  companies.     On  the 
13th  of  September,  1892,  the  Columbia  Electric  Street- 
Railway,  Light  &  Power  Company  petitioned  the  city 
council  for  leave  to  operate  its  cars  by  electricity.     In 
pursuance  of  said  petition  the  city  council  on  the  11th  of 
October,  1892,  passed  an  ordinance  entitled  '*An  ordi- 
nance to   confer  upon  the  Columbia  Electric   Street- 
Railway,   Light  &  Power  Company  the  powers  and 
privileges  conferred  upon  the  Columbia  Street-Railway 
Company  by  an  ordinance  ratified  on  the  29th  day  of 
June,  18JB6,  and  to  enlarge  the  same."     Section  3  of 
the  last-mentioned  ordinance   is  as   follows,   to   wit : 
•*And  be  it  further  ordained  that  the  city  council  6f 
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Columbia,  S.  C,  shall  have  the  power  and  hereby 
reserves  the  right  to  regulate  by  ordinance  the  manner 
of  operating"  such  electric  railway,  and  to  alter  and 
amend  the  ordinances  relating*  thereto  bj'  such  further 
enactments  as  in  their  judgment  the  public  welfare 
may  demand." 

The  exceptions  will  not  be  considered  scriatimy  as 
they  raise  substantially  the  single  question  whether 
the  city  council  had  the  power  and  authority  to  make 
the  ordinance  in  question.  It  is  not  necessary  to  cite 
authorities  to  sustain  the  general  proposition  that  street 
railways  are  subject  to  reasonable  regulations  by  the 
authorities  of  the  municipality  where  they  are  located, 
under  its  police  powers.  In  this  case  the  question 
whether  the  ordinance  is  reasonable  is  not  before  the 
court  for  consideration.  We  will  proceed  to  consider 
whether  the  city  council  had  the  power  to  make  the 
regulation  aforesaid, — that  street  cars  should  not  be 
run  unless  in  charge  of  a  conductor.  Not  only  is 
there  an  absence  of  legislative  intent  to  prevent  the  au- 
thorities of  the  city  of  Columbia  from  exercising  its  pow- 
ers of  police  in  regard  to  the  street  rail  ways,  but  the  trend 
of  the  various  legislative  enactments  relative  thereto, 
and  hereinbefore  mentioned,  is  to  make  the  running  of 
the  street  cars  subject  to  rules  and  regulations  pre- 
scribed by  the  city  council.  This  police  power  of  the 
city  seems  to  have  been  recognized  by  the  petitioner 
when  it  filed  its  petition  with  the  city  council,  asking 
permission  to  be  allowed  to  make  such  changes  in  its 
line  as  were  necessary  to  enable  it  to  operate  its  cars 
by  electricity,  and  with  said  petition  presented  the 
draft  of  an  ordinance  to  accomplish  that  result,  section 
3  of  which  ordinance  is  hereinbefore  set  out.  The 
authorities  are  not  in  harmony  touching  the  abstract 
question  whether  municipal  authorities  have  the  right 
to  make  a  regulation  that  the  street  cars  shall  not  be 
operated  unless  in  charge  of  a  conductor.  Whatever 
doubts  may  exist  as  to  this  abstract  question,  we  are 
nevertheless  of  the  opinion  that  the  facts  connected 
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with  the  case  show  that  the  city  council  had  the  power 
to  pass  the  ordinance  in  question,  and  that  his  honor, 
the  circuit  judg-e,  was  in  error  in  deciding"  to  the  con- 
trary. It  is  the  judgment  of  this  court  that  the  order 
of  the  circuit  court  be  reversed,  and  the  petition  dis- 
missed. 


NOTES. 

Power  of  Municipality  to  Require  Conductors  on  Street  Cars. — A 
city  ordinance  requiring  both  a  driver  and  conductor  on  each  street 
car,  and  requiring-  the  police  to  cause  every  car  not  provided  with 
lx>th  conductor  and  driver  to  be  returned  to  the  stables,  is  a  valid 
exercise  of  the  police  power  of  the  city.  South  Covington  &  C.  St. 
R.  Co.  V.  Berry,  50  Am.  &  Eng.  R.  Cas.  434,  93  Ky.  43,  18  S.  W.  Rep. 
1026. 

An  ordinance  requiring  a  conductor  as  well  as  driver  upon  each 
street  car  is  not,  upon  its  face,  an  unreasonable  regulation.  State 
V.  Trenton,  53  N.  J.  ti.  132,  32  Am.  &  Eng.  Corp.  Cas.  445,  20  Atl. 
Rep.  1076.  But  in  City  of  Toronto  v,  Toronto  St.  R.  Co.,  15  Ont. 
App.  30,  36  Am.  &  Eng.  R.  Cas.  44,  such  an  ordinance  was  held 
invalid  as  an  invasion  of  the  domestic  concerns  of  the  company. 

And  in  New  York,  also,  an  ordinance  of  the  City  of  Brooklyn 
compelling  street  cars  to  have  a  conductor  as  well  as  a  driver  was 
held  to  have  been  enacted  without  authority  and  to  be  unreasonable 
and  void.  Brooklyn  Crosstown  R.  Co.  v.  City  of  Brooklyn,  37  Hun 
413. 
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{Supreme  Court  of  Illinois^  April  j,  iSg/.) 

Condemnation — Judgment  in  Former  Proceeding — Effect.— In  a 
proceeding  to  condemn  100  feet  of  land  in  a  city,  it  appeared  by  the 
ordinances  authorizing  the  institution  of  such  proceeding  that  the 
purpose  of  the  proceeding  was  to  surrender  all  of  the  street  along 
which  the  land  sought  to  be  condemned  was  situated  to  certain  rail- 
road companies,  and  to  surrender  30  feet  of  the  100  feet  sought  to  be 
condemned  to  appellee  railroad  company,  leaving  70  feet  for  street 
purposes.  They  were  declared  null  and  void,  and  a  judgment  con- 
demning the  land  reversed.  Subsequently  the  appellee  company 
instituted  a  proceeding  to  condemn  30  feet,  and  the  city,  under  an 
ordinance  authorizing  it,  sought  to  condemn  70  feet  for  a  street. 
The  company  showed  that  the  condemnation  of  the  30  feet  was 
necessary  for  the  proper  exercise  of  its  charter,  and  the  city  that 
the  widening  of  the  street  was  necessary,  and  there  was  no  evidence 
that  the  city  was  abusing  the  power  granted  it  by  the  legislature  of 
widening  and  altering  streets.  Held,  that  a  judgment  in  the  second 
proceeding  condemning  the  land  would  not  be  reversed  because  the 
record  in  the  former  proceeding  showed  that  the  taking  was  for  an 
illegal  purpose. 

Same — Canal — Public  Navigable  Waterway. — A  private  ditch  or 
canal,  opened  from  a  river  for  half  a  mile,  by  private  enterprise, 
for  the  benefit  of  the  adjacent  property  owners,  who  have  perma- 
nently filled  the  same  for  the  greater  part  of  its  length,  from 
motives  of  private  advantage,  is  not  exempt  from  condemnation  as 
being  a  public  navigable  waterway. 

Same — Power  of  Railroad  to  Exercise  Right — Consent  of  City — 
Necessity. — A  railway  company  organized  under  the  laws  of  Illinois 
and  authorized  to  build  its  road  from  a  city  as  a  starting  point  has 
power  to  exercise  the  statutory  right  of  condemnation  in  such  city 
without  having  first  obtained  the  consent  of  the  city  to  the  location 
of  the  road  therein. 

Evidence  of  Value— Limitation  to  Market  Value. — In  such  proceed- 
ing, it  was  not  error  to  limit  the  landowner,  by  rulings  and  instruc- 
tions, to  the  market  value  of  his  premises,  where  he  was  permitted 
to  prove  what  the  property  was  worth  for  every  use  to  which  it 
could  be  put. 

Same — Evidence  of  Agreement  to  Sell— Admissibility. — Nor  was  it 
error  to  exclude  evidence  of  an  agreement  between  the  petitioner 
and  other  companies  for  the  occupation  of  a  portion  of  it  by  one 
company,  and  the  conveyance  of  another  portion  to  another  com- 
pany. 
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Same— Value  Based  upon  Necessities  of  Petitioner — Exclusion.* — 
In  such  proceeding-,  where  the  petitioner  occupied  as  a  portion  of  its 
rig-ht  of  way  the  property  sought  to  be  condemned,  it  was  proper  to 
exclude  evidence  as  to  what  the  property  was  worth  for  railroad 
purposes  alone,  and  it  was  also  proper  in  order  to  exclude  a  price 
based  upon  what  the  railroad  company  would  pay  rather  than  give 
np  the  property,  to  instruct  the  jury  to  limit  the  price  to  that  which 
the  property  would  bring  under  ordinary  circumstances  surround- 
ing the  sales  of  property,  and  it  was  proper  to  exclude. 

Appeal  from  Cook  county  court.     Affirmed. 

The  appellee  railroad  company,  on  May  3,  1893,  filed 
its  petition  in  the  county  court  to  condemn  for  a  right 
of  way  for  track  purposes  the  north  30  feet 
of  lot  1  in  block  10  of  South  Branch  addi- 
tion to  Chicago,  and  that  part  of  the  west  half  of  Ogden 
slip  adjacent ;  and  on  July  25,  1893,  the  appellee,  the 
city  of  Chicago,  filed  its  petition  to  condemn  lor  its  uses 
as  a  public  street,  in  widening  Archer  avenue,  the 
south  20  feet  of  said  lot  1  and  all  of  lot  2  in  said  block 
10,  and  the  west  half  of  that  part  of  Ogden  slip  adja- 
cent. The  property  thus  taken,  except  from  Ogden 
slip,  together  constituted  a  tract  100  feet  fronting  on 
Ogden  slip,  and  extending  back  200  feet.  Ogden  slip 
was  a  waterway  about  70  feet  wide  opening  into  the 
South  Branch  of  the  Chicago  river,  and  whether  a  mere 
private  ditch  or  canal  or  a  public  navigable  waterway 
was  a  question  in  dispute.  The  petition  of  th.e  city 
was  filed  in  pursuance  of  an  ordinance  passed  by  the 
city  council  July  14,  1893,  providing  that  Archer  ave- 
nue be  extended,  opened,  widened,  altered,  and  laid 
over  and  upon  the  70  feet  above  mentioned,  and  that 
part  of  the  west  half  of  Ogden  slip  adjacent  be  perma- 
nently filled  with  earth.  In  1889  the  city  had  passed 
two  ordinances  providing  for  condemning  the  same  100 
feet  for  widening  Archer  avenue,  and  for  the  location, 
in  addition  to  the  one  track  already  established,  of  six 
railroad  tracks  in  Archer  avenue  as  already  laid  out, 
and  in  the  north  30  feet  of  the  100  feet  added,  leaving 
70  feet  of  the  added  part  unobstructed  by  railroads 
other  than  street  railways  ;  and  upon  its  petition  ob- 
tained a  judgment  condemning  said    100  feet  for  the 

*See  note  at  end  of  case. 
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Widening  of  this  street.  The -premises  had  formerly 
been  leased  to  the  Joliet  Stone  Company  for  10  years 
by  lease  expiring-  May  6,  1896.  An  assignment  of  this 
lease  was  obtained  for  the  benefit  of  the  appellee  rail- 
road company  by  purchase  of  the  assignee.  Pending 
the  appeal  to  this  court  prosecuted  by  Ligare,  the  pres- 
ent appellant,  possession  was  taken  of  the  property, 
the  six  additional  railroad  tracks  were  laid,  and  the 
street  was  widened  and  opened  for  travel,  and  Ogden 
slip  was,  by  order  of  the  court,  left  unfilled.  Upon 
hearing  the  appeal  this  court  reversed  the  judgment  of 
condemnation  without  remanding  the  cause,  holding 
that  the  ordinances  under  which  the  proceedings  were 
had  were  null  and  void.  See  Ligare  v.  City  of  Chi- 
cago, 139  111.  46,  28  N.  E.  934,  for  a  full  statement  of 
that  case.  After  that  decision,  and  in  May,  1893,  the 
appellee  railroad  company  filed  its  petition  as  above 
stated  to  condemn  the  30  feet,  which  it  already  occupied 
with  its  tracks  by  virtue  of  its  contract  with  the  city 
under  the  ordinances  of  1889  ;  and  the  city,  in  pursu- 
ance of  its  ordinance  of  July  14,  1893,  filed  its  petition 
to  condemn  the  70  feet  already  occupied  by  it  as  a  part 
of  Archer  avenue. 

By  agreement  between  the  railroad  company  and  the 
city  the  company  bound  itself  to  pay  all  costs,  expenses, 
and  damages  incurred  by  the  taking  and  appropriating 
of  the  property  for  street  purposes.  All  other  property 
necessary  for  the  uses  of  appellees  was  obtained  by  pur- 
chase or  by  condemnation  in  other  cases.  Further  facts 
are  stated  in  the  opinion  of  the  court. 

7?.  ^S*.  Thojnpson  and  C  C  Bonney^  for  appellant. 
E.  H.  Gary,  for  appellees. 

Per  Curiam.  The  grounds  upon  which  we  are 
asked  to  reverse  this  judgment  may  be  reduced  to  three, 
and  stated  as  follows  :  First.  It  is  contended  that  the 
proceedings  are  in  contempt  and  defiance  of  the  former 
opinion  and  judgment  of  this  court  reported  in  Ligare  v. 
City  of  Chicago,  139  111.  46,  28  N.  E.  934  ;  that,  rightly 
viewed,  they  are  a  mere  attempt  to  obtain  a  rehearing  and 


Am.  &  Engr.  CONDEMNATION.  55 

R.  Gas. 

Lig^are  v.  Chicago,  M.  &  N.  R.  Co. 

reconsideration  of  that  case.  Second.  It  is  contended 
that  Ogden  slip,  a  part  of  which  is  also  condemned, 
and  which,  by  the  ordinance,  is  ordered  to  be  filled,  is 
a  public  navigable  waterway,  and  was  so  declared  in 
the  Ligare  Case,  siipra^  and  that  the  city  of  Chicago 
had  no  power  to  order  it  filled,  and  that  no  obstruction 
can  be  placed  in,  over,  or  upon  it  without  permission  of 
the  secretary  of  war,  under  the  act  of  congress.  Third. 
It  is  claimed  that  the  trial  court  erred  in  its  rulings  in 
the  admission  and  exclusion  of  evidence,  and  in  instruct- 
ing the  jury  in  relation  to  the  measure  of  damages. 

As  we  understand  the  argument  of  counsel,  it  is  not 
claimed  that  appellees  are  precluded  by  a  former  adju- 
dication from  condemning  the  property  in 
question  for  their  respective  uses,  but  rather  JUjtUIlt Vl'" 
that  it  suflSciently  appears  from  the  pro-  f>^BftJJ!***" 
ceedings  that  the  purpose  for  which  the 
condemnation  is  sought  is  the  same  as  it  was  in  the 
former  case,  and  which  was  by  this  court  in  that  case 
declared  illegal.  In  the  former  case  the  appellee  rail- 
road company  was  not  a  party,  but  the  petition  was 
filed  by  the  city  of  Chicago  to  condemn,  as  alleged,  for 
street  purposes,  in  widening  the  same  street,  the  same 
100  feet  of  ground  sought  to  be  taken  in  these  two  con- 
solidated cases  ;  but  it  appeared  by  the  two  ordinances 
in  question  in  that  case  that  the  purpose  of  the  proceed- 
ing* was  to  surrender  all  of  Archer  avenue  as  thereto- 
fore opened  to  certain  railroad  companies,  and  also  to 
surrender  the  north  30  feet  of  the  100  feet  sought  to  be 
condemned  to  the  appellee  company  in  which  to  lay  its 
tracks,  leaving  the  remaining  70  feet  for  ordinary  street 
purposes ;  the  consideration  beingf  that  the  appellee 
company  was  to  pay  all  the  costs,  expenses,  and  dam- 
ages consequent  upon  the  taking  of  the  entire  tract  of 
100  feet.  It  was  held  in  that  case  that  the  city  had  no 
power  to  surrender  Archer  avenue,  as  already  estab- 
lished, to  the  exclusive  use  of  the  railroads  ;  and  that, 
where  it  plainly  appeared  that  such  would  be  the  effect 
of  the  laying  and  use  of  so  many  tracks  as  there 
attempted  to  be  authorized,  it  was  immaterial  that  the 
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ordinance  did  not,  in  terms,  provide  for  such  surrender ; 
and  it  was  further  held  that  it  appeared  that  the  pur- 
pose for  which  the  30  feet  was  soug-ht  to  be  taken  was 
to  devote  it  to  the  uses  of  the  appellee  railroad  company, 
and  that  the  city  had  no  power  to  condemn  property  for 
railroad  purposes  exclusively  ;  and  the  two  ordinances 
then  in  question,  and  which  were  the  foundation  of  the 
condemnation  proceeding's,  were  declared  null  and  void, 
and  the  judgment  of  the  trial  court  was,  therefore, 
reversed,  without  remanding-  the  cause.  We  do  not 
understand  counsel  for  appellees  as  undertakings  here,  on 
this  branch  of  the  case,  to  call  in  question  the  legfal 
principles  there  announced,  and  which  would  seem  to 
be  too  plain  for  controversy ;  but,  on  the  other  hand, 
it  seems  that  the  effort  is  made  to  avoid  the  errors 
which  in  the  first  case  were  found  to  be  fatal.  It  was 
not  held  in  the  former  case  that  the  appellee  railroad 
company  had  no  power  to  condemn  for  its  uses  the  30 
feet  in  question,  for  it  had  made  no  attempt  to  do  so  ; 
nor  was  it  held  that  the  city  had  no  power  to  alter  or 
widen  Archer  avenue  at  that  locality  by  taking-  for  the 
purpose  the  70  feet  in  question.  Indeed,  it  was 
expressly  said  in  the  former  case:  '*We  do  not  deny 
that  the  city  has  the  power  to  widen  streets  generally, 
and  that  when  it  has  undertaken  to  do  so  the  motives 
that  may  have  actuated  those  in  authority  are  not  the 
subject  of  judicial  investig-ation  ;  but  the  purpose  for 
which  a  thing-  is  done  is  very  different  from  the  motives 
which  may  have  actuated  those  by  whom  it  is  done,  and 
is,  in  the  present  instance,  a  legitimate  subject  of  judi- 
cial investigation,  for  the  right  to  exercise  the  power 
of  eminent  domain  is  in  all  cases  limited  by  the  purpose 
for  which  it  shall  be  exercised,  as  thus  private  property 
may  be  condemned  for  public  use,  but  it  may  be 
shown  that  the  use  in  fact  is  not  public,  but  private. 
Railroad  Co.  v.  Wiltse,  116  111.  454,  6  N.  E.  49;  ShoU 
V.  Coal  Co.,  118  111.  427,  10  N.  E.  199."  And  it  was 
shown  that  the  purpose  of  the  condemnation  was  to 
surrender  that  part  of  Archer  avenue  already  established 
and  30  feet  of  the  ground  sought  to  be  condemned  to 
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the  sole  use  of  the  railroad  companies.  But  here  the 
appellee  railroad  company  has  filed  its  own  petition  for 
the  condemnation  of  the  30  feet  for  its  own  uses,  and 
on  the.  preliminary  hearing-  in  the  county  court  showed 
that  it  was  necessary  for  the  location  of  its  tracks  in 
pursuance  of  its  charter  powers  ;  and  on  the  same  hear- 
ing^, the  petition  of  the  city  having*  been  consolidated 
with  that  of  the  railroad  company,  it  was  shown  that 
the  widening"  of  Archer  avenue  at  the  place  in  question 
had  become  a  great  public  necessity  for  g-eneral  public 
uses  as  a  street.  The  appellant  filed  his  sworn  pre- 
liminary objections  and  motion  to  dismiss  the  petitions, 
and  presented  in  support  thereof  on  the  preliminary 
hearing"  before  the  court,  the  former  proceeding's  in 
Lig^are  v.  City  of  Chicago,  supra.  But  no  sufficient 
showing  was  made  that  the  purpose  of  the  proposed 
condemnation  was  other  than  as  stated  in  the  petitions, 
or  that  there  was  any  attempted  abuse  of  power,  as 
appeared  in  the  former  proceedings  by  the  city.  It 
was  not  shown  or  attempted  that  by  clearing  the  street 
from  obstructions  illegally  placed  in  it,  it  would  be  of 
sufficient  width  for  public  uses  as  a  street,  and  that 
there  was,  therefore,  no  necessity  for  taking  appellant's 
land  ;  but  that  the  purpose  was  to  surrender  the  old 
street  to  the  railroads,  and  to  open  a  new  one  over 
appellant's  property,  to  be  used  by  the  public  in  lieu  of 
the  old.  On  the  contrary,  independently  of  the  right 
of  the  municipality  to  determine  for  itself  the  propriety 
or  impropriety  of  altering  and  widening  its  streets  and 
of  otherwise  improving  the  same  under  its  charter,  we 
think  the  inference  is  clear  from  the  showing  made 
that,  if  all  the  tracks  for  steam  railways  were  removed 
from  Archer  avenue  except  the  one  which  appears  to 
have  been  lawfully  there  when  the  first  proceedings 
were  begun,  the  state  of  travel  had  become  such,  es- 
pecially in  view  of  the  difficulties  in  crossing  Ogden 
slip,  that  it  was  no  abuse  of  its  power  for  the  city  to 
provide  for  the  widening  of  this  street  at  the  locality 
in  question.  Nor  is  it  altogether  true  that  the  same 
results  must  follow  as  would   have  followed  from  an 
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affirmance  of  the  judg-ment  of  condemnation  in  the 
other  case.  As  the  case  is  now  presented,  we  have 
nothing  to  do  with  the  question  whether  the  additional 
tracks  laid  in  Archer  avenue  are  rightfully  there  or 
not,  for,  whether  rightfully  or  wrongfully  there,  the 
city  has  power  to  alter  or  widen  the  street,  and,  as  this 
record  does  not  show  any  abuse  of  such  power,  the 
courts  cannot  interfere  with  its  legislative  discretion. 
Railroad  Co.  v.  Wiltse,  116  111.  449,  6  N.  E.  49.  The 
city's  rights  in  and  power  over  the  old  part  of  the 
street  will  remain  as  before.  It  may  be,  of  course, 
true  that  the  parties  who  authorized  the  several 
proceedings  ma)'^  have  been  actuated  by  the  same 
motives  in  all  of  them,  but,  as  said  by  Mr.  Justice 
ScHOLFiELD  in  the  other  case,  such  motives  are  not 
the  subject  of  judicial  investigation.  The  purpose  of 
the  appellee  railroad  company  in  its  case  is  to  condemn 
the  30  feet  for  its  own  use,  and  the  purpose  of  the  city 
in  its  case  is  to  condemn  the  70  feet  for  its  use  ;  and, 
both  purposes  being  entirely  in  accordance  with  the 
statute  we  cannot  reverse  this  judgment  because  the 
record  in  the  former  case  showed  that  the  taking  of  the 
100  feet  in  that  case  by  the  city  was  for  an  illegal 
purpose.  The  two  ordinances  authorizing  the  former 
proceedings  were  void  ;  the  ordinance  authorizing  this 
proceeding  by  the  city,  so  far  as  this  branch  of  the 
case  is  concerned,  is  valid. 

As  to  Ogden  slip,  it  was  said  in  the  former  case  that 
the  evidence  was  much  less  satisfactory  as  to  what  this 

slip  is  than  it  should  have  been,  but  that 
5«"»«-jM»iv.  there  was  enough,  however,  to  show  that  it 
witenray.  IS  a  navigable  waterway,   connected    with 

the  South  Branch  of  the  Chicago  river,  and 
appurtenant  to  appellant's  lots.  The  evidence  pre- 
sented on  the  trial  of  the  cases  at  bar,  though  rather 
deficient  as  to  the  origin  of  the  slip,  was  much  fuller 
and  clearer  than  that  presented  in  the  other  case,  and 
we  have  arrived  at  a  different  conclusion  from  the  one 
reached  in  the  former  case.  We  think  the  evidence 
fails  to  show  that  it  was  a  public  navigable  waterway. 
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but,  on  the  contrary,  that  it  was  only  a  private  ditch  or 
canal,  which  formerly,  by  being*  dredgfed  out,  contained 
at  times  sufficient  water  to  enable  the  abutting*  property 
owners  to  have  coal,  lumber,  and  other  materials  deliv- 
ered at  their  respective  premises  by  boats  from  the 
lake  via  the  Chicag'o  river,  but  that  it  was  not  used  by 
the  public;  that  it  was  not  a  stream,  and  had  no  current, 
but  was  rather  in  the  nature  of  a  stagnant  pond  or 
ditch  opening*  into  the  river,  and  which  for  many  years 
was  used  as  a  receptable  for  all  kinds  of  refuse  and 
filth  until  it  had  practicallj^  become  a  public  nuisance  ; 
and,  so  far  as  it  extended  north  of  appellant's  land, 
was  filled  up  by  the  abutting*  property  owners.  In 
some  places  building-s  had  been  erected  extending*  to 
the  center  of  what  had  been  the  waterway,  and  the 
abutting*  property  owner  immediately  east  of  appel- 
lant's lots  had  filled  the  east  half  of  the  slip  upon 
which  his  property  abutted,  and  the  filling*  extended 
beyond  the  center,  and  prevented  the  passag-e  of  all 
water  craft.  While  the  acts  of  private  parties  in  fill- 
ing* the  slip  do  not  show  that  it  did  not  have  the  char- 
acter of  a  navig*able  waterway,  still  they  tend  to  show 
how  the  slip  was  used  and  reg*arded  by  those  having* 
the  best  knowledg-e  of  its  character,  adaptation,  and 
uses,  and  throw  lig"ht  on  the  question  of  fact  whether 
it  was  a  public  navigable  waterway  or  not.  As  to 
waters  of  this  character,  navig-able  capacity  is  a  ques- 
tion of  fact,  and  the  burden  of  proof  is  on  him  who 
alleges  it.  16  Am.  &  Engf.  Enc.  Law,  245.  Refer- 
ence may  be  had  to  Railroad  Co.  v.  Healy,  94  111.  416, 
for  a  discussion  of  the  navig*able  character  of  * 'Healy 
Sloug-h."  No  effort  was  made  to  prove  that  this  slip 
was  a  natural  arm  or  body  of  water  of  navig-able  capaci- 
ty extending*  from  and  connecting*  with  the  river,  a 
navigable  stream,  and  used  as  a  public  navigable 
waterway ;  but  we  are  left  to  infer  from  the  facts 
proved  that  it  was  a  mere  private  ditch  or  canal, 
opened  from  the  river  for  the  length  of  about  half  a 
mile,  by  private  enterprise,  for  the  benefit  of  the  adja- 
cent property  owners,  who  later,  apparently  by  common 
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consent,  and  from  motives  of  private  advantage,  have 
permanently  filled  the  same  for  the  greater  part  of  its 
length.  In  this  state  of  the  record  we  would  not  be 
authorized  to  hold  that  it  is  not  the  subject  of  condem- 
nation as  private  property,  or  that  the  city  has  no  power 
to  order  the  same  to  be  permanently  filled.  So  far  as 
it  was  a  thing  of  value,  all  such  value  taken  from 
appellant  should,  of  course,  be  compensated  for  in  the 
assessment  of  damages  ;  but,  as  no  damages  have  been 
claimed  for  any  injury  to,  or  depreciation  in  value  of, 
other  lots  not  taken,  it  must  be  inferred  that  by  the 
taking  and  filling  of  Ogden  slip  the  lots  not  taken  were 
not  damaged  or  depreciated  in  value.  In  fact,  it  was 
proved  on  the  trial  that  the  filling  of  Ogden  slip  and 
the  taking  of  the  100  feet  increased,  rather  than  dimin- 
ished, the  value  of  the  remaining  lots  of  appellant. 
In  respect  to  the  question  of  the  power  of  appellees 

to  condemn  appellant's  property,  it  was  also 
SlrotrtrjxVr.  contended  that,  as  there  was  no  ordinance 
iiurtit"- '"  ^^  ^^^  ^^^y  council  authorizing  the  location 
iMewitf.  of  the  road  of  the  appellee  company  within 

the  city  limits,  it  was  wholly  without  power 
to  proceed  under  the  statute  to  take  proceedings  for 
the  appropriation  of  the  property  of  appellant.  It  is  a 
sufficient  answer  to  this  contention  to  say  that  it  has 
been  decided  by  this  court  that  the  consent  of  the  city 
is  not  a  necessary  prerequisite  to  the  exercise  of  the 
statutory  right  to  condemn  private  property  within  a 
city  for  right  of  way  of  a  railway  company  organized 
under  the  laws  of  this  state.  Railroad  Co.  v,  Dunbar, 
100  111.  110;  Tudor  v.  Transit  Co.,  154  111.  133,  39 
N.  E.  136.  The  power  conferred  by  the  company's 
charter  to  construct  and  operate  its  road  from  Chicago, 
via  Freeport,  in  Stephenson  county,  to  a  point,  etc.,  in 
said  county,  authorized  the  company,  so  far  as  can  be 
determined  in  this  proceeding,  and  in  the  absence  of 
any  ordinance  to  the  contrary,  to  fix  the  terminus  at 
any  point  in  Chicago,  as  ''Chicago"  includes  every 
part  of  that  city.  Chicago  &  N,  W.  R.  Co.  v.  Chicago 
&E.  R.  Co.,  112111.  589. 
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The  objections  above  considered  were  before  the 
county  court  on  the  motion  of  appellant  to  _,^  ,_  , 
dismiss  the  petitions  without  a  trial  by  jury,  -limiuumu 
They  were  overruled,  and  the  motion  denied, 
whereupon  the  two  cases  were  consolidated  for  the 
purposes  of  such  trial.  There  was  the  usual  diversity 
of  opinion  as  to  the  value  of  the  premises,  and  the  jury, 
after  hearing-  the  evidence,  examined  the  property  for 
themselves  and  returned  a  verdict  fixing-  the  compensa- 
tion at  $47,000,  which  was  more  than  the  estimates  of 
appellees'  witnesses,  and  much  less  than  those  of  ap- 
pellant's witnesses.  The  questions  preliminary  to  the 
trial  are  the  ones  mainly  argued  and  relied  upon  by 
counsel ;  but  there  are  some  objections  to  the  rulings 
and  instructions  of  the  court  upon  the  trial  which  come 
under  the  third  ground  above  stated,  upon  which  a  re- 
versal is  asked.  The  principal  complaint  is  that  the 
court,  by  rulings  and  instructions,  limited  appellant  to 
the  market  value  of  his  premises.  The  abstract  con- 
tains but  a  very  small  part  of  the  testimony  of  the 
witnesses,  and  gives  but  a  very  faint  idea  of  the  atti- 
tude of  the  court  upon  that  question  in  the  admission 
of  evidence.  But  a  resort  to  the  record  shows  that  the 
court  allowed  to  appellant  the  full  benefit  of  every- 
thing that  is  claimed  in  the  argument  to  be  within  the 
rules  of  law,  and  that  the  discussion  related  almost 
wholly  to  mere  verbal  differences  in  expression.  It  is 
to  be  remembered  that  the  railroad  company  was  in 
possession  under  the  lease  to  the  stone  company,  which 
would  expire  in  May,  1896.  The  property  was  not 
permanently  devoted  to  a  special  use,  so  that  it  could 
not  be  applied  to  any  other,  as  was  the  case  with  the 
property  in  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Chicago 
&  W.  I.  R.  Co.,  100  111.  21,  which  could  only  be  de- 
voted to  one  special  use.  Appellant  was  the  owner  of 
the  reversion  after  the  lease  to  the  stone  company,  and 
might  devote  the  premises  to  any  use  that  he  saw  fit. 
The  evidence  was  that  it  could  be  used  for  warehouses, 
stores,  or  other  buildings,  or  applied  to  other  uses. 


J 


62  CONDEMNATION.  Vol.  IX 

(N.  S.) 

Ligare  z'.  Chicago,  M.  &  N.  R.  Co. 

The  question  came  up  on  the  trial  what  the  measure  of 
damag^es  would  be,  and  counsel  for  petitioners  express- 
ly admitted  that  appellant  was  entitled  to  receive  what 
a  purchaser  would  be  willing*  to  g"ive  for  the  property 
in  the  market,  and  that,  if  the  particular  use  to  which 
it  was  put  added  to  its  market  value,  he  was  entitled  to 
receive  that  increased  value  ;  in  other  words,  that  he 
was  entitled  to  receive  the  market  value  of  his  prop- 
erty, taking"  into  account  the  best  use  to  which  it  was 
adapted.  The  court  held  that  he  mig'ht  prove,  and 
permitted  him  at  all  times  to  prove,  what  was  the  value 
of  the  property  for  any  and  all  purposes  to  which  it 
could  be  put,  and  what  was  the  higfhest  and  most  valu- 
able use  to  which  it  could  be  devoted.  He  proved  that 
it  was  best  adapted  to  railroad  purposes,  and  showed 
its  situation  and  present  uses.  It  was  proved  and  ad- 
mitted that  other  railroads  were  in  the  use  of  the  tracks 
over  the  land  ;  that  the  Chicag-o  &  Alton  Railroad  and 
Santa  Pe  Railroad  used  such  tracks  for  their  trains, 
and  that  several  other  railroads  did  switching-  there. 
The  court  permitted  him  to  prove  that  the  property 
was  valuable  for  railroad  purposes,  and  allowed  him  to 
recover  its  value  for  that  and  every  other  purpose  and 
use  to  which  it  could  be  put ;  but  in  g-iving*  opinions  as 
to  such  value  witnesses  were  required  to  state  them  as 
market  values.  Opinions  were  allowed  as  to  what  per- 
sons influenced  by  the  availability  of  the  property  for 
railroad  uses,  and  by  every  other  consideration,  would 
give  for  the  property.  Whether  the  use  of  the  term 
•'market  value"  was  technically  correct  or  not,  the 
fullest  opportunity  was  g"iven  to  prove,  and  appellant 
availed  himself  of  the  privileg-e  of  proving-,  what  the 
property  was  worth  for  every  use  to  which  it  could  be 
put.  It  appears,  however,  that  the  property  had  a 
market  value  in  the  same  sense  that  other  lands  and 
lots  have.  There  is  no  current  rate  or  price  of  such 
property,  and  it  has  sometimes  been  said  that  where 
there  have  been  no  sales  of  similar  property,  and  no 
actual  demand,  there  is  no  market  value,  in  the  strict 
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sense  of  the  term.  But  what  was  certainly  understood 
by  the  court  and  jury  in  this  case  by  the  term  ''market 
value"  was  what  the  owner,  if  desirous  of  selling-, 
would  sell  the  property  for  ;  and  what  reasonable  per- 
sons, desirous  of  purchasing*,  would  have  paid  for  it. 
As  so  understood,  the  property  had  a  market  value,  as 
much  as  anj^  other  lands  or  lots.  The  rule  adopted 
was  as  broad  as  could  be  claimed,  and  was  in  accord 
with  the  decision  in  Chicag-o,  B.  &  Q.  R.  Co.  v.  City 
of  Chicagro,  149  111.  463,  37  N.  E.  78,  that  the  uses  to 
which  property  is  adapted  must  be  those  which  enter 
into  and  affect  its  market  value.  Questions  were  asked 
by  appellant  as  to  what  the  property  was  worth  for 
railroad  purposes  alone,  but  this  was  not  permitted. 
The  railroad  company  being*  in  possession,  and  using* 
the  property  as  a  link  in  its  right  of  way,  witnesses  in 
answering  that  question  would  be  very  apt  to  consider 
its  necessities,  and  what  it  would  give  rather  than 
have  its  right  of  way  severed,  and  its  whole  line  prac- 
tically destroyed.  One  of  appellant's  witnesses  ap- 
proximated its  value  from  that  standpoint  at  $10  to  $25 
a  square  foot,  saying  that  it  was  almost  impossible  to 
estimate  the  value  of  the  property  occupied  as  it  was  ; 
that  without  the  ownership  of  it,  the  right  of  way 
would  be  destroyed  ;  and  that  its  value  for  the  pur- 
poses then  in  use  was  simply  inestimable.  In  the  pecu- 
liar condition  of  the  property,  we  think  the  ruling  was 
right,  but,  whether  it  was  or  not,  the  judgment  should 
not  be  reversed,  because,  as  already  shown,  the  court 
gave  appellant  the  benefit  of  all  that  could  be  claimed 
by  including  the  particular  use  in  all  the  uses  to  which 
the  property  could  be  put.  Appellant  offered  in  evi- 
dence, but  the  court  excluded,  an  agreement 
between  the  petitioning  railroad  company,  5fiJ^Ji!ili*"tI 
the  Atchison,  Topeka  &  Santa  Fe  Railroad  Jfjfjy.""*"*- 
Company,  and  the  Consumers'  Gas  Com- 
pany for  the  occupation  of  a  portion  of  this  property, 
and  for  the  conveyance  to  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Company  of  so  much  as  was  in  May 
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and  July,  1893,  occupied  and  operated  by  the  Santa  Fe 
road.  The  court  was  rig^ht,  as  the  offered  proof  had 
no  tendency  to  establish  value,  and  its  only  effect  would 
be  to  make  the  jury  understand  that  the  petitioner  was 
making-  money  out  of  the  propert3^ 

The  instructions  were  in  accordance  with  the  fore- 
going- ruling-s  in  the  admission  of  evidence.     The  jury 

were  told  that  appellant  was  entitled  to  the 
5lIiViIl?iwM-  actual  cash  market  value  of  the  property  for 
-iwiwL*"^^     ^^^  ^^^^  ^^^  most  valuable  use  to  which  it 

was  adapted,  provided  such  use  entered  into 
and  affected  its  market  value  ;  that  the  market  value 
was  the  price  at  which  the  owner,  if  desirous  of  selling-, 
would,  under  ordinary  circumstances  surrounding-  the 
sales  of  property,  have  sold  the  property  for,  and  per- 
sons desirous  of  purchasing-  would  have  paid  for  it ; 
that,  if  the  property  had  a  special  value  to  appellant, 
from  whatever  cause  g-rowing-  out  of  the  best  use  to 
which  from  its  situation  it  was  adapted,  such  special 
value  belong-ed  to  appellant,  and  he  was  entitled  to  have 
it  considered,  and  that  he  was  entitled  to  the  market 
value  of  the  property  for  the  uses  and  purposes  for 
which  it  was  valuable  to  him,  or  to  which  it  was 
best  adapted.  The  limitation  to  such  price  as  the 
property  would  bring  under  ordinary  circumstances 
surrounding-  the  sales  of  property  was  necessary 
to  exclude  a  price  based  upon  necessity  of  the 
railroad  company,  or  upon  what  it  would  pay  rather 
than  to  get  off  the  property.  It  did  not,  as  contended, 
exclude  sales  or  values  arising  from  the  adaptation  or 
value  of  the  property  for  railroad  purposes,  but  the 
best  and  most  valuable  use  to  which  it  was  adapted 
was  expressly  included  in  the  instructions  as  a  basis  of 
value.  As  general  rules  of  law,  the  instructions  were 
correct,  and  there  were  no  circumstances  which  ex- 
cepted the  case  from  them.  The  jury  saw  the  prop- 
erty, and  we  cannot  say  that  the  amount  they  awarded 
was  not  ample  compensation  for  it.  The  judgment 
will  be  affirmed.     Affirmed. 
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Value  of  Land  to  the  Owner,  not  to  the  Company,  to  Be  Consid- 
ered.— The  value  of  the  land  to  the  railroad  company  seeking-  its 
condemnation  is  not  a  matter  to  be  considered  in  estimating  the 
damages,  as  the  value  of  the  land  to  the  petitioner,  whether  great 
or  small,  cannot  affect  the  true  compensation  which  the  owner  may 
be  eutitled  to  receive.  DeBuol  v,  Freeport  &  M.  R.  R.  Co.,  Ill 
111.  499  ;  In  re  Boston,  H.  T.  &  W.  R.  Co..  22  Hun  (N.  Y.i  176  ;  Vir- 
ginia &  T..R.  Co.  V.  Ellett,  5  Nev.  358;  Currie  v.  Waverly  &  N.  Y. 
B.  R.  Co.,  52  N.  J.  L.  381,  44  Am.  &  Eng.  R.  Cas.  100,  20  Atl.  Rep.  56. 


ViNING 

New  York  &  N.  E.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts^  Feb,  24, 1897.) 

Injuries  to  Brakeman — Assumption  of  Risk.* — In  climbing'  the 
ladder  of  a  freight  car  in  daylight,  in  the  course  of  his  regular  and 
usual  employment,  a  brakeman  was  struck  and  injured  by  a  l>ox 
car  standing  on  a  spur  track  which  was  used  for  the  storage  of 
cars.  In  an  action  against  the  railway  company  to  recover  for  such 
injuries,  it  appeared  tnat  the  plaintiff  was  an  experienced  brake- 
man,  had  been  employed  on  the  same  road  for  a  year,  and  had  a 
general  familiarity  with  it,  and  knew  of  the  existence,  purposes, 
and  use  of  the  spur  track.  Heldy  that  he  assumed  the  risk  of  such 
injuries,  and  could  not  recover  for  them. 

Exceptions  from  Suffolk  county  superior  court. 
Sustained. 

Plaintiff  was  a  freig^ht  brakeman  in  the  employ  of 
defendant.  While  climbing  a  ladder  of  a  freig-ht  car, 
he  was  struck  by  a  box  car  standing-  on  the  side  track 
used  for  the  storage  of  cars.  The  distance  between 
the  two  tracks  was  6  feet ;  between  the  body  of  the 
cars,  2  feet  45^  inches  ;  and  between  their  eaves,  1  foot 
95i  inches. 

Hesseltine  &  Hesseltine,  for  plaintiflF. 
/^.  A.  Farnham^  for  defendant. 

*See  5  Rap.  &  Mack,  127. 
9  (N.  s.)  A  &  E  R  Cas— 5 
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Allen,  J.  The  present  case  is  to  be  distinguished 
from  those  chiefly  relied  on  by  the  plaintiflF.  In  Ferren 
V.  Railroad,  143  Mass.  197,  9  N.  E.  608,  the  plaintiff 
was  taken  from  his  regular  work,  and  was  asked  to 
help  do  something  which  was  outside  of  the  work 
which  he  was  employed  to  do,  and  in  an  unusual  place, 
and  it  was  accordingly  held  that  the  danger  to  which 
he  was  exposed  was  something  which  he  was  not  bound 
to  anticipate  or  to  look  out  for.  In  Scanlon  v.  Railroad 
Co.,  147  Mass.  484,  18  N.  E.  209,  a  brakeman  was  hurt 
by  coming  in  collision  with  a  signal  post  by  the  side  of 
the  track.  It  was  his  first  trip.  He  was  unfamiliar 
with  the  road.  He  was  not  informed  or  cautioned  as 
to  the  danger,  and  had  no  reason  to  suppose  that  there 
were  permanent  structures  so  near  the  track.  On  these 
grounds  a  distinction  in  his  favor  was  made  from  Love- 
joy  V,  Railroad  Corp.,  125  Mass.  79,  where  the  plain- 
tiff was  familiar  with  the  road,  and  was  held  to  have 
assumed  the  risk.  The  present  plaintiff  was  in  the 
course  of  his  regular  and  usual  employment.  He  knew 
of  the  existence  of  the  spur  track,  and  of  its  purpose 
and  use.  He  was  an  experienced  brakeman,  and  had 
been  employed  on  the  same  road  for  a  year,  and  had  a 
general  familiarity  with  it.  The  time  of  the  accident 
was  in  daylight.  The  two  cars  in  question  did  not 
differ,  in  width  or  otherwise,  from  ordinary  box  freight 
cars.  The  car  on  the  spur  track  could  have  been  seen, 
but  the  plaintiff  testified  that  he  did  not  think  of  look- 
ing. There  was  nothing  unusual  in  the  conditions 
existing  at  the  time  of  the  accident.  Under  these  cir- 
cumstances, if  there  had  been  no  change  in  the  position 
of  either  track  since  the  plaintiff's  employment,  the 
defendant  was  not  guilty  of  any  breach  of  duty  towards 
him.  The  case  falls  within  the  recent  decisions  of 
Content  v.  Railroad,  165  Mass.  267,  43  N.  E.  94 ; 
Thain  v.  Railroad  Co.,  161  Mass.  353,  37  N.  E.  309  ; 
Pisk  V.  Railroad  Co.,  158  Mass.  238,  33  N.  E.  510  ; 
and  Lovejoy's  Case,  already  cited.  Exceptions  sus- 
tained. 
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Ryan 

V. 

New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts,  Oct,  20 j  1897.) 

Brakeman  Injured  by  Fence  near  Track — Assunnption  of  Risk.* — 
A  brakeman,  while  descending-  from  a  freight  car,  in  the  perform- 
ance of  his  duties,  was  struck  and  injured  by  a  fence,  a  permanent, 
visible  structure,  which  was  three  feet,  nine  and  a  half  inches  from 
the  nearest  rail  of  the  track,  and  of  the  existence  of  which  it  did  not 
appear  that  he  had  actual  knowledge.  Held,  that  he  assumed  the 
risk  of  injury  from  the  fence. 

Exceptions  from  Berkshire  county  superior  court. 
Exceptions  overruled. 

On  the  trial,  the  testimony  for  both  plaintiff  and  de- 
fendant showed,  and  it  is  admitted,  that  on  the  10th 
day  of  March,  1893,  the  plaintiff  was  in  the  employ  of 
the  defendant  on  that  portion  of  the  defendant's  rail- 
road known  as  the  Danbury  &  Norwalk  Division  in  the 
capacity  of  head  brakeman  on  the  "night  freight," 
so  called,  which  ran  from  Danbury,  in  the  state  of 
Connecticut,  to  Wilson's  Point,  beyond  the  city  of 
South  Norwalk,  in  the  same  state ;  that  on  said  day 
said  freight  left  Danbury  at  about  7:30  p.  m.,  and 
reached  Norwalk  a  little  after  9  o'clock  ;  that  at  Nor- 
walk said  freight  picked  up  one  or  more  cars,  and  left 
soon  after  for  South  Norwalk  ;  that  there  was  between 
Norwalk  and  South  Norwalk  a  side  track  on  the 
easterly  side  of  the  main  track,  called  the  **Dock 
Siding  ;"  that  on  said  night  the  conductor  had  orders 
to  put  his  train  on  said  siding ;  that  southerly  of  the 
switch  leading  to  said  siding  there  is  an  upgrade  to  the 
main  track  for  some  distance,  so  that  cars  cut  oflF  from 
the  engine  will  run  in  on  said  siding  of  their  own 

♦See  5  Rap.  &  Mack,  127. 
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motion  ;  that  on  said  ni<^ht  it  was  the  intention  of  the 
conductor  to  put  his  train  on  said  siding"  by  cutting  off 
the  cars  behind  the  engine ;  that  southerly  of  said 
siding  Ann  street  crosses  the  main  track  from  east  to 
west ;  that  southerly  of  said  Ann  street,  and  beginning 
at  said  crossing,  there  is  a  bank  or  retaining  wall  ex- 
tending along  the  easterly  side  of  the  main  track,  north 
and  south,  for  about  100  feet,  said  wall  varying  in 
height  from  2  feet  4  inches  at  the  end,  by  said  crossing, 
to  4  feet  and  9J^  inches  at  the  southerly  end  ;  that  on 
top  of  said  wall,  beginning  at  the  southerly  end  thereof, 
was  a  part  of  an  old  picket  fence  running  along  the 
top  of  the  wall  some  9  feet  towards  the  north,  said 
wall  and  fence  being  within  the  limits  of  the  original 
survey  or  layout  of  the  railroad  company,  but  there 
was  no  evidence  that  they  were  constructed  or  main- 
tained by  the  defendant ;  that  on  said  night,  in  order  to 
get  the  train  over  the  switch  leading  to  said  siding,  the 
engine  drawing  said  train  was  run  up  to  and  opposite 
said  fence  ;  that  the  plaintiff,  at  a  point  opposite  said 
fence,  and  while  descending  from  the  top  of  a  freight 
car  to  cut  off  the  cars  behind  the  engine,  was  struck 
by  the  fence,  knocked  off  the  car,  and  injured. 

C  E.  Hibbardy  for  plaintiff. 
A.  C.  Collins y  for  defendant. 

Holmes,  J.  The  fence  which  the  plaintiff  struck 
was  a  permanent,  visible  structure,  and  under  our  de- 
cisions did  not  constitute  one  of  those  unusual  dangers 
to  which  an  employee,  who  has  not  taken  the  risk  of 
them  with  actual  knowledge  of  their  existence,  has  a 
right  to  assume  that  he  will  not  be  exposed  by  entering 
an  employment.  It  was  not  near  enough  to  the  track 
for  that.  It  was  3  feet  and  9%  inches  from  the  nearest 
rail.  In  Lovejoy  v.  Corporation,  125  Mass.  79,  the 
obstruction  was  a  little  nearer  the  track,  and  the  plain- 
tiff had  no  actual  knowledge  of  it.  If  opportunitj'  to 
observe  the  danger  be  material,  the  plaintiff  had  had 
chance  enough  to  do  so.  Bell  v.  Railroad  Co.,  168 
Mass.  443,  47  N.  E.  118,  and  cases  cited.  Exceptions 
overruled. 
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Doing 

V. 

New  York,  O.  &  W.  Ry.  Co. 

{Court  of  Appeals  of  New  York,  Feb.  p,  iSgj,) 

Action  for  Death  of  Employee— Safe  Place  to  Work — Question  for 
Jury. —  A  partly  loaded  freight  car  which  had  been  kicked  or 
shunted  on  a  track  leading  to  a  repair  shop,  in  order  to  bring  it 
near  the  shop  door,  could  not  be  controlled  by  the  brake,  and,  from 
the  momentum  which  it  acquired  from  being  kicked,  burst  through 
the  shop  door  and  killed  an  employee  who  had  no  means  of  guarding 
against  such  peril,  and  could  not  have  seen  the  car  approaching,  as 
the  doors  of  the  shop  were  closed,  and  there  were  no  windows.  The 
testimony  as  to  whether  there  was  a  rule  against  such  practice  of 
shunting  cars  was  conflicting,  and  it  appeared  that  the  employees 
of  the  company  were  in  the  habit  of  doing  so.  Held^  that  the  ques- 
tion whether  the  company  failed  to  provide  the  deceased  with  a  safe 
place  to  work  was  for  the  jury. 

Same — Negligence — Defective  Appliances — Question  for  Jury* — In 
an  action  to  recover  for  such  death,  there  was  evidence  that  the 
same  car  was  used  in  the  same  way  on  another  track  two  days 
before  in  the  presence  of  the  foreman  of  the  shop,  who  had  charge 
of  the  men  and  the  work,  and  the  brake  failed  to  stop  the  car. 
Held,  that  the  question  whether  the  company  was  negligent  in  fur- 
nishing defective  appliances,  and  the  question  whether  such  negli- 
gence was  the  proximate  cause  of  the  death  were  for  the  jury. 

Appeal  from  gfeneral  term  supreme  court,  Fourth 
department.     Reversed, 

Georg-e  W.  Ray^  for  appellant. 
Howard  D.  Newton^  for  respondent. 

O'Brien,  J.     The  plaintiff's  intestate  was  killed  on 
the  3d  day  of  March,  1890,   while  at  work  in  the  de- 
fendant's repair  shop,  and  it  is  claimed  that         ^ 
his  death  was  the  result  of  negligence  on 
the  part  of  the  defendant.     At  the   trial,    when   the 
plaintiff's  proofs  were  closed,  the  court,  on  motion  of 

*Notice  of  Defects,  see  Huffman  z/.  Michigan  Cent.  R.  Co.  (Mich.) 
5  Am.  &  Eng.  R.  Cas.,  N.  S.,  542,  and  note. 
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defendant's  counsel,  granted  a  nonsuit,  and  the  com- 
plaint was  dismissed,  to  which  ruling*  the  plaintiff 
excepted.  The  judgment  cannot  be  sustained  if,  in 
any  fair  view  of  the  case,  there  was  any  evidence  for 
the  consideration  of  the  jury  on  the  question  of  defend- 
ant's negligence.  The  proofs  established,  or  tended  to 
establish,  the  following  facts :  The  deceased  was  at 
work  repairing  a  crippled  car  in  the  repair  shop,  which 
occupied  the  whole  of  a  building  50  feet  wide  and  about 
200  feet  in  length.  Three  tracks  passed  through  the 
shop  through  doors  which  were  kept  closed,  and  there 
were  no  windows  on  the  side  where  the  tracks  entered 
the  building  from  the  yard.  These  tracks  ran  from 
the  shop  out  into  the  yard,  and  were  connected  with 
the  main  track  and  other  tracks  by  switches.  The 
three  tracks  were  used  for  the  purpose  of  moving 
crippled  cars  and  material  into  and  from  the  shop  to 
the  main  and  side  tracks.  The  cars  were  moved  by 
being  kicked  or  shunted  by  means  of  force  applied  to 
them  by  engines  some  distance  from  the  shop,  and  in 
that  way  propelled  by  the  momentum  into  or  near  the 
shop  doors,  and  controlled  while  in  motion  by  the 
brakes.  On  the  day  that  the  deceased  was  killed,  some 
of  the  men  who  worked  in  the  yard  or  about  the  shops 
were  moving  cars  on  the  tracks  outside  the  shop  for  the 
purpose  of  collecting  and  moving  scrap  iron.  There 
was  a  pile  of  this  iron  near  one  of  the  tracks,  about  20 
feet  from  the  shop  door,  and  the  men  wanted  to  load  it 
upon  a  car.  With  this  end  in  view,  they  placed  a  car 
already  loaded  with  24,000  pounds  of  scrap  iron  on  one 
of  these  tracks  at  a  point  about  800  feet  from  the  doors, 
and  there  kicked  or  shunted  it  towards  the  shop.  The 
brakeman  evidently  saw  that  the  force  applied  would 
send  the  car  past  the  pile  of  iron  where  they  intended 
to  have  it  stop,  and  possibly  through  the  doors,  and  he 
attempted  to  control  the  movement  with  the  brake,  but, 
for  some  reason,  it  did  not  work,  and  the  car  ran  past 
the  pile  of  iron,  crashed  through  the  doors,  and  killed 
the  deceased,  who  was  working  inside  under  one  of  the 
crippled  cars.     He  had  no  means  of  guarding  against 
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such  a  peril,  as  it  was  impossible  for  him  to  see  the 
approaching  car,  even  if  the  work  at  which  he  was  em- 
ployed would  permit  him  to  be  on  the  lookout,  since 
the  doors  were  closed,  and  there  were  no  windows. 

The  question  is  whether  this  was  an  accident,  or  the 
result  of  some  negflect  or  breach  of  duty  on  the  part  of 
the  defendant.  A  loaded  car  was  driven 
throug-h  the  door  of  a  workshop  filled  with  Jf*lffpiljjj!!glre 
busy  men,  and  one  of  them  was  killed,  l^tih  f*rj7 
That  the  defendant's  workmen,  in  attempt- 
ing to  move  cars  in  this  manner  in  the  yard  were 
engaged  in  a  very  dangerous,  if  not  reckless,  experi- 
ment, cannot  well  be  denied.  The  danger  of  the 
experiment  consisted  in  moving  cars  in  such  a  way  that 
no  one  could  tell  exactly  when  or  where  they  would 
stop.  If,  upon  the  occasion  in  question,  the  force 
applied  was  so  measured  that  the  car  would  stop  at  the 
pile  of  scrap  iron,  the  deceased  would  not  have  been 
killed;  but  if  the  force  applied  was  suflBcient  to  send 
it  20  feet  further,  and  it  could  not  be  controlled  by  the 
brake,  the  danger  to  the  men  inside  the  shop  was  so 
obvious  that  the  manner  in  which  this  part  of  the 
defendant's  work  was  carried  on  may  very  well  be 
characterized  as  reckless.  We  will  assume,  then,  what 
cannot  be  questioned,  that  the  workmen  were  doing 
the  defendant's  work  in  a  dangerous  and  •  reckless 
manner.  But  these  workmen  were  doing  nothing  but 
what,  according  to  the  testimony,  they  had  been  doing 
for  years  before.  If  the  defendant  permitted  its  em- 
ployees to  carry  on  its  operations  upon  these  three 
tracks  outside  the  shop  in  such  a  manner  as  to  endanger 
the  lives  of  those  inside,  who  could  not  protect  them- 
selves, it  failed  to  discharge  to  the  deceased  the  duty 
which  the  law  imposed  upon  it  of  furnishing  him  a 
reasonably  safe  place  to  do  his  work.  The  defendant  • 
bad  the  power  to  control  and  regulate  its  business. 
The  law  imposed  upon  it  the  duty  of  making  and  en- 
forcing such  reasonable  rules  and  regulations  for  the 
government  of  the  men  in  its  service  as  to  prevent  or 
guard  against  injury  by  one  servant  to  another  in  so  far 


72  MASTER  AND  SERVANT.  Vol.  IX 

(N.S.) 

Doing  V,  New  York,  O.  &  W.  Ry.  Co. 

as  that  was  reasonable  and  practicable.  It  could  cer- 
tainly put  an  end  to  the  practice  of  propelling^  cars 
upon  these  tracks  by  a  force  that  could  not  be  con- 
trolled, and  it  could  provide  for  moving*  them  in  some 
other  and  safer  way.  In  other  words,  it  could  chang-e 
this  method  of  doing  the  work  by  making  proper  rules 
and  regulations  to  that  end.  The  jury  could  have  tound 
from  the  evidence  that  the  practice  of  kicking  or  shunt- 
ing cars  upon  these  tracks  in  the  direction  of  the  doors 
of  the  repair  shop  was  known  to  the  defendant.  The 
danger  to  be  apprehended  from  such  a  practice  was  so 
obvious  that  the  defendant,  in  the  proper  discharge  of 
the  duties  which  it  owed  to  its  employees,  was  bound  to 
g-uard  against  it  by  proper  rules  and  regulations,  so  far 
as  that  was  reasonable  and  practicable.  Abel  v.  Canal 
Co.,  128  N.  Y.  662,  28  N.  E.  663  ;  Morgan  v.  Iron  Co., 
133  N.  Y.  670,  31  N.  E.  234 ;  Berrigan  v.  Railroad  Co., 
131  N.  Y.  582,  30  N.  E.  57.  When  the  defendant's 
employees  were  known  to  be  doing  their  work  in  a 
reckless  and  dangerous  manner,  it  was  the  duty  of  the 
master  to  change  the  manner  of  operation  by  some  reg- 
ulation or  rule.  It  was  bound  only  to  reasonable  care 
in  this  respect,  it  is  true,  but  the  danger  involved  in 
the  methods  in  use  was  so  obvious  that  the  result  could 
well  have  been  anticipated.  The  plaintiff  gave  in  evi- 
dence the-  published  rules  of  the  company,  and  it  is  con- 
ceded that  they  contain  no  provision  reJating  to  this 
subject.  The  plaintiff  attempted  to  prove  the  case  by 
witnesses  who  were  in  the  employ  of  the  defendant  at 
the  time  of  the  trial  and  at  the  time  of  the  death  of  the 
intestate.  It  is  claimed  that  the  testimony  of  these  wit- 
nesses  establishes  the  fact  that  the  defendant  made  and 
published  proper  rules  on  this  subject  by  posting  on 
blackboards  or  otherwise.  The  testimony  with  respect 
to  rules  published  in  this  manner  was  so  vague  and  in- 
definite that,  in  view  of  the  fact  that  nothing  of  the  kind 
was  inserted  in  the  general  printed  rules,  it  became  a 
question  for  the  jury  to  determine  as  matter  of  fact 
whether  the  defendant  had  ever  made  or  promulgated 
any  proper  rules  to  guard  against  accidents  from  mov- 
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ing-  cars  in  this  manner  upon  the  tracks  leading  to  the 
shop.  If  the  men  in  the  defendant's  employ  were  act- 
ing in  violation  of  a  known  and  established  rule,  the 
death  of  the  intestate  might  be  attributed  to  the  mis- 
conduct of  co-servants.  On  the  other  hand,  if  the  men 
were  acting  without  any  known  rule  or  regulation,  and 
simply  following  a  dangerous  practice,  sanctioned  by 
time  and  custom,  the  result  might  be  imputed  to  the 
neglect  of  the  defendant  in  omitting  to  change  the 
method  of  doing  the  work,  and  adopting  a  safer  one. 
The  trial  court  could  not  hold,  as  matter  of  law,  upon 
the  proofs  as  they  appear  in  the  record,  that  the  defend- 
ant performed  its  duty  in  that  respect,  nor  that  the  evi- 
dence was  of  such  a  character  that  the  plaintiff  failed 
to  show  any  fault  in  that  regard  on  the  part  of  the  de- 
fendant. 

We  have  seen  that  what  the  trainmen  attempted  to 
do  was  to  remove  a  pile  of  scrap  iron  from  a  point 
within  20  feet  of  the  doors  of  the  shop  upon 
a  car,  already  partially  loaded,  and  which  ?!DJi^cUT?!(p?i^ 
had  been  kicked  or  shunted  towards  the  fj/jory^"*"*" 
doors,  and  that  the  brakeraan  was  unable  to 
control  it  with  the  brake.  It  was  a  question  whether 
the  men  were  using  a  defective  car,  or,  rather,  one  with 
a  defective  brake.  If  they  were,  and  this  defect  was 
the  proximate  cause  of  the  injury,  the  defendant  might 
be  held  liable  on  the  ground  that  it  failed  to  furnish 
suitable  appliances  for  the  performance  of  the  work  by 
the  servants.  The  injury  to  the  deceased  was  on  Mon- 
day, and  the  evidence  tended  to  show  that  on  the  Satur- 
day previous  the  same  car  was  used  for  a  like  purpose  on 
another  track,  and  when  shunted  the  brakeman  at- 
tempted to  control  it  with  the  brake,  and  failed.  On 
that  occasion  it  would  have  escaped  from  the  control  of 
the  men  as  it  did  on  the  Monday  following,  but  for  the 
fact  that  before  it  reached  the  point  it  was  blocked  upon 
the  track  by  one  of  the  workmen.  The  failure  of  the 
brake  to  stop  the  car  on  Saturday  was  in  the  presence 
of  the  foreman  of  the  shop,  who  had  charge  of  the  men 
and  of  the  work,  and  who,  it  must  be  presumed  from 


74  MASTER  AND  SERVANT.  Vol.  IX 

(N.  S.) 

Doing  V,  New  York,  O.  A  W.  Ry.  Co. 

what  appears,  represented  the  defendant.  If  the  de- 
fendant had  notice  on  Saturday,  that  the  car  or  the  brake 
was  out  of  order  or  defective  for  the  purpose  for  which 
it  was  used,  the  fact  that  it  was  used  for  the  same  or  a 
similar  purpose  on  Monday,  with  still  more  fatal  re- 
sults, was  some  proof  of  negligfence.  The  jury  could, 
we  think,  have  found  that  either  the  car  or  brake  was 
unsuitable  and  unsafe  for  the  purpose  for  which  it  was 
used,  or  that  it  was  impracticable  to  control  the  speed 
at  all  by  the  use  of  a  brake  before  it  reached  the  doors. 
If  the  latter  alternative  was  the  fact,  then  the  reckless 
and  dangferous  character  of  the  practice  of  moving*  the 
cars  in  that  waj',  at  that  point,  becomes  still  more  ap- 
parent, since  it  depended  largfely  upon  chance  whether 
the  car  would  g^o  through  the  doors  or  stop  before 
reaching  them.  It  was  important  that  the  car  which 
the  defendant  furnished  to  be  moved  on  these  tracks 
could  be  kept  under  control,  and,  if  it  could  not,  either 
because  it  was  unsuitable  or  the  brake  defective,  the 
master  was  at  fault.  We  think  there  was  some  evi- 
dence for  the  jury  on  these  questions.  The  evidence 
produced  by  the  plaintiff  did  not,  it  is  true,  make  a 
strong"  case,  but  we  are  bound  upon  the  appeal  to  give 
him  the  benefit  of  the  most  favorable  view  of  it  that 
can  fairly  be  taken,  and  all  facts  and  inferences  that 
mig-ht  fairly  be  drawn  from  it  by  the  jury  are  to  be 
deemed  to  be  established.  The  case  was  not  so  desti- 
tute of  proof  as  to  warrant  a  nonsuit,  but  it  should,  we 
think,  have  been  submitted  to  the  jury.  The  judg^ment 
should  be  reversed,  and  a  new  trial  g-ranted  ;  costs  to 
abide  the  event.  All  concur  (Haight,  J.,  in  result, 
and  Vann,  J.,  on  first  g-round),  except  Gray,  J.,  dis- 
senting, and  Martin,  J.,  not  sitting-.  Judgment  re- 
versed. 
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Vasele 

V. 

Grant  Street  Electric  Ry.  Co.  e^  a/. 

(Supreme  Court  of  Washington^  March  //,  iSgy,) 

Street  Railways — Personal  Injuries — Complaint — Pleading. — In  an 
action  ag-ainst  a  street-railway  company  and  G.,  receiver,  to  recover 
for  personal  injuries,  the  complaint  stated  that  G.  was  a  duly  ap- 
pointed, acting*,  and  qualified  receiver,  and  was  in  charg-e  of  and 
had  control  of  the  business  of  the  defendant,  but  did  not  aver  that 
he  had  such  charge  and  control  as  the  receiver  of  the  company  or 
its  property.  Held,  that  under  the  allegations  of  the  complaint,  he 
must  have  had  control  of  the  business  of  the  company  as  an  indi- 
vidual only,  and  not  as  a  receiver. 

Same. — Where  such  complaint  avers  that  the  motorman  through 
whose  neg'ligence  the  injuries  complained  of  were  caused  was  the 
duly  authorized  agent  of  the  defendant  company  no  cause  of  action 
is  stated  against  the  receiver  either  as  such  or  as  an  individual. 

Same — Stopping  at  Dangerous  Place — Negligence — Contributory 
Negligence.* — A  motorman  in  charge  of  an  electric  street  car  on  a 
dark  nig-ht  ran  his  car  past  a  point  at  which  the  cars  regularly 
stopped  and  did  not  go  back  to  take  up  plaintiff  who  desired  to 
board  the  car,  but  stopped  the  car  and  held  it  at  a  point  14  or  15 
feet  further  on  where  it  was  dangerous  for  any  one  to  go  to  the  car, 
of  which  the  motorman  was  aware,  and  the  plaintiff  was  injured  in 
attempting  to  board  the  car.  Heldy  that  there  was  an  implied  invi- 
tation to  the  plaintiff  to  board  the  car  at  that  point  when  it  was 
stopped  and  held  there,  and  that  the  motorman  was  negligent  in  so 
doing-,  and  that  the  plaintiff's  contributory  negligence  was  a  ques- 
tion for  the  jury. 

Appeal  from  King*  county  superior  court.  Re- 
versed. 

W.  H.  White,  for  appellant. 

Burke,  Shepard  &  Woods,  for  respondents. 

Anders,  J.  This  is  an  action  to  recover  damag-es 
for  personal  injuries,  and  the  only  error  assigned  is  the 
ruling"  of  the  court  below  in  sustaining  a  demurrer  to 

*See  note  at  end  of  case. 
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the  complaint  on  the  ground  that  it  failed  to  state  facts 
oueSteM  sufficient  to  constitute  a  cause   of  action. 

The  allegations  of  the  complaint  are  as  fol- 
lows :  *'By  leave  of  court  first  had  and  obtained, 
comes  now  the  plaintiff,  and  files  this  his  complaint, 
and. for  cause  of  action  alleges  :  (1)  That  the  defendant 
W.  J.  Grambs  is  the  duly  appointed,  acting,  and  quali- 
fied receiver  of  the  circuit  court  of  the  United  States, 
Northern  district  of  Washington,  and  is  in  charge  of 
and  had  control  of  the  manag-ement  of  the  business  of 
the  Grant  Street  Electric  Railway  Company  at  all  the 
times  hereinafter  mentioned.  (2)  That  on  January  2, 
1895,  and  for  a  long  time  theretofore,  the  defendant 
was  a  corporation,  duly  incorporated  under  the  laws  of 
this  state,  and  was  the  owner  of  a  certain  electric  street 
railway,  known  as  the  'Grant  Street  Electric  Railway,' 
tog-ether  with  the  track  and  other  appurtenances  there- 
to belong-ing,  and  was  a  common  carrier  of  pa«seng-ers 
thereupon  for  hire  between  Yesler  avenue  and  South 
Third  street,  in  the  city  of  Seattle.  (3)  That  the  city 
council  of  the  city  of  Seattle,  in  g-ranting  a  franchise 
to  the  said  defendant  company  to  operate  its  said  rail- 
way through  the  streets  and  alleys  of  saidcity,  con- 
ditioned that  the  said  company  should  erect  and 
maintain  at  their  own  proper  cost  and  expense  certain 
lights  along  the  line  of  the  said  electric  railway,  and 
said  lights  were  not  to  be  at  a  greater  distance  from 
each  other  than  250  feet.  (4)  Tliat  said  electric  rail- 
way company  had  no  light  where  their  road  crosses 
said  Bay  View  street,  nor  for  a  distance  of  more  than 
200  feet  on  either  side  of  said  street.  (5)  That  accord- 
ing to  the  terms  and  conditions  of  the  said  franchise, 
the  defendant  company  were  obliged  to  keep  in  repair 
a  fence  or  railing  on  the  outer  side  of  any  bridge  or 
elevated  roadway  on  which  their  tracks  were  laid. 
(6)  That  where  the  defendant  company's  railway 
crosses  Bay  View  street  in  the  city  of  Seattle,  it  is  an 
elevated  roadway  10  to  12  feet,  and  that  on  the  outer 
side  of  said  elevated  roadway  the  defendant  coi^pany 
has  not  now  nor  did  it  have  on  January  2,  1895,  any 
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fence  or  railing.  (7)  That  on  the  2d  day  of  January, 
1895,  and  for  a  long-  time  prior  thereto,  the  plaintiff 
was  employed  by  the  Bay  View  Brewing-  Company  as 
a  brewer,  and  earned  eigfhty  dollars  {$80)  per  month. 
(8)  That  at  6  o'clock  p.  m.,  on  the  2d  day  of  January, 
1895,  the  plaintiff  was  standing-  on  Bay  View  street, 
15  feet  from  the  railway  of  said  company  ;  that  said 
place  was  a  reg-ular  stoppingf  place  for  the  cars  of  said 
company  ;  that  he  hailed  a  car  going-  into  the  city  when 
said  car  was  80  feet  away  from  him,  but  coming  towards 
him.  (9)  The  motorman,  the  duly-authorized  agent  of 
the  defendant  company,  so  carelessly,  negligently,  and 
unskillfully  managed  said  car  that  he  did  not  stop  said 
car  until  it  had  passed  by  plaintiff,  and  over  said  Bay 
View  street,  some  13  or  20  feet.  (10)  That  said  motor- 
man  did  not  back  said  car  to  where  plaintiff  was 
standing,  and  plaintiff  was  compelled  to  go  upon  the 
roadbed  of  said  defendant  company  in  order  to  catch 
said  car.  (11)  That  in  so  going  towards  said  car, 
owing  to  the  darkness  by  reason  of  the  failure  of  the 
defendant  company  to  properly  light  said  road,  and  in 
consequence  of  the  defective  mannerin  which  the  road- 
bed of  said  company  was  constructed,  and  the  failure 
of  said  company  to  properly  protect  the  same,  the 
plaintiff  fell  through  said  roadbed  and  sustained  great 
injury,  to  wit,  broke  his  right  leg,  was  injured  inter- 
nally, and  thereby  sustained  damages  in  the  sum  of 
two  thousand  dollars  ($2,000).  (12)  That  in  conse- 
quence thereof  the  plaintiff  was  put  to  great  pain, 
and  was,  and  still  is,  prevented  from  going  on 
with  his  business,  and  is  damciged  therein  in  the  sum 
of  $250,  and  is,  as  he  believes,  permanently  injured, 
and  was  otherwise  greatly  injured  and  was  compelled 

to  expend  $ for  medical  attendance  and  nursing, 

to  his  damage  of  $ ."     The  defendants  joined  in 

their    demurrer,    and,  therefore,   if  the  complaint  is 
good  as  to  either  of  them,  the  demurrer  should  not  have 
been  sustained. 
1.  It  is  quite  apparent,  we  think,  that  no  cause  of 
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action  is  stated  ag-ainst  the  defendant  Grambs.     In  the 

title  of  the  cause  he  is  designated  simply 
rwSlSriSjiriir  *'  receiver,"  and  such  desigfuation,  not  being- 
nJUiIi.    ~       preceded  by  the  word  **  as,"  must  be  deemed 

mere  descriftio  personcr.  Bennett  z\  Whit- 
ney, 94  N.  Y.  302.  In  the  body  of  the  complaint  it  is 
stated  that  he  is  a  duly  appointed,  acting,  and  qualified 
receiver  of  the  circuit  court  of  the  United  States  for 
the  Northern  district  of  Washington,  and  is  in  charge, 
and  had  control,  of  the  business  of  the  defendant  com- 
pany at  all  the  times  in  the  complaint  mentioned.  But 
it  is  not  averred  that  he  had  such  charge  and  control  as 
the  receiver  of  the  company  or  its  property,  whatever 
may  have  been  the  intention  of  the  pleader  in  that  re- 
gard. It  might  well  be  that  he  was  a  receiver  duly 
appointed  by  the  court,  and  yet  had  control  of  the  com- 
pany's business  in  some  other  capacity  ;  and,  according 
to  the  allegations  of  the  complaint,  he  must  have  had 
control  of  the  business  of  the  railway  company  as  an 
individual  only,  and  not  as  a  receiver.  But,  individ- 
ually, he  is  charged  with  no  negligence  or  misconduct 
whatever.  If  he  Was  receiver  of  the  company's  prop- 
erty, and,  as  .such,  was  conducting  its  business  and 
using  its  franchise,  he  was  himself  a  common  car- 
rier of  passengers,  and  those  employed  by  him,  in  the 
conduct  of  such  business,  were  his  agents,  and  not 
those  of  the  company,  and  he  was  liable  in  his  oflScial 
capacity  for  their  negligence.  20  Am.  &  Eng.  Enc. 
Law,  p.  378.  But  it  is  distinctly  averred  in  the  com- 
plaint that  the  motorman,  who  is  alleged  to  have  been 
negligent  in  the  management  of  the  car,  was  the  duly 
authorized  agent  of  the  defendant  company.  He  was 
therefore  not  the  agent  of  the  defendant  Grambs,  either 
as  receiver  or  as  an  individual,  and  it  follows  that  Mr. 
Grambs  is  not  amenable  for  his  negligent  acts. 

2.  It  must  be  conceded  that  the  complaint  as  to  the 
railway  company  is  in  some  respects  vague,  indefinite, 
^^  and  uncertain.     But,  adopting  the   liberal 

rule  of  construction  enjoined  by  the  Code, 
we  are  able  to  see  that  the  company  is  substantially 
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charg-ed  with  negfligence  in  not  stopping-  its  car  on  Bay 
View  street,  the  usual  stopping  place,  and  in  not  mov- 
ing it  back  to  receive  the  appellant  at  that  place,  in  not 
maintaining  lights  along  its  line  of  railway  in  accor- 
dance with  the  requirements  of  the  city  council,  and  in 
not  maintaining  a  fence  or  railing  on  the  outer  side  of  its 
elevated  roadway  where  it  crosses  Bay  View  street. 
But  it  is  insistecl  by  the  learned  counsel  for  respondent 
that  it  fairly  appears  by  paragraph  11  of  the  complaint 
that  but  one  of  these  alleged  omissions  of  duty  is  as- 
signed as  a  cause  of  appellant's  in jurj^,  viz.^  the  failure 
of  the  respondent  company  to  properly  light  its  road. 
But,  be  that  as  it  may,  the  fact  still  remains  that  re- 
spondent's agent  and  employee  stopped  his  car  at  a 
place  where  it  was  dangerous  for  an  intending  passen- 
ger to  undertake  to  go  to  it,  under  the  then-existing 
conditions,  and  which  the  agent  in  charge  ojE  the  car 
knew,  or  ought  to  have  known,  was  dangerous.  Stop- 
ping and  keeping  the  car  at  that  place  was  an  implied 
invitation  to  appellant  to  board  it  there,  and  was  negli- 
gence on  the  part  of  the  motorman  having  it  in  charge. 
The  question,  then,  is,  was  the  appellant,  in  attempt- 
ing to  reach  the  car,  himself  guilty,  under  the  circum- 
stances, of  such  negligence  as  to  preclude  a  recovery 
in  this  action  ?  Or,  in  other  words,  was  he,  as  matter 
of  law,  contributorily  negligent  ?  It  is  the  established 
law  of  this  state  that  contributory  negligence  is  matter 
of  defense,  and  must  be  alleged  and  proved  by  the 
defendant,  and  need  not  be  negatived  by  the  plaintiff  in 
his  complaint,  and  that  it  is  a  question  for  the  jury, 
and  not  the  court,  to  determine,  unless  from  the  estab- 
lished facts  but  one  conclusion  can  be  rationally  drawn 
by  different  minds.  If  there  is  room  for  a  difference 
of  opinion  between  reasonable  men  as  to  the  inferences 
which  may  be  fairly  and  reasonably  drawn  from  estab- 
lished or  conceded  facts,  the  question  of  negligence  is 
one  of  fact,  and  not  of  law.  McQuillan  v.  City  of 
Seattle,  10  Wash.  464,  38  Pac.  1119.  See,  also,  Smith 
V.  City  of  Spokane  (Wash.)  47  Pac.  888  ;  1  Shear.  & 
R.   Neg.  (4th  Ed.)  §  54.     Applying  this  rule  to  the 
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facts  and  circumstances  in  this  case,  we  are  constrained 
to  say  that,  in  our  opinion,  reasonable  men  mig^ht 
honesth'  differ  as  to  whether  or  not  the  appellant  was 
in  this  instance  gfuilty  of  contributory  nejfligence,  and 
that  question  ought,  therefore,  to  be  submitted  to  a 
jury  for  their  determination.  It  must  be  borne  in 
mind,  however,  that  we  base  our  decision  in  this  case 
wholly  upon  the  facts  set  forth  in  the  complaint  and 
admitted  by  the  demurrer.  An  entirely  different  case 
may  be  presented  by  the  evidence  on  the  trial,  and  the 
plaintiff  may  or  may  not  be  entitled  ultimately  to  re- 
cover. The  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  demurrer  to 
the  complaint. 

Scott,  C.  J.,  and  Dunbar,  J.,  concur. 


NOTE. 

Street  Railways— Stopping  Car  at  Dangerous  Place. — Where  a 
street  car  ia  stopped  over  an  excavation  made  by  the  city  in  a 
street,  and  the  passengers  are  not  warned  of  the  danger,  nor  as- 
sisted in  alighting,  the  company  is  liable  for  injuries  sustained  by 
a  passenger  who  steps  off  the  car  into  the  excavation.  Richmond 
City  R.  Co.  V.  Scott,  86  Va.  902,  44  Am.  &  Eng.  R.  Cas.  418,  11  S.  E. 
Rep.  404.  But  in  Bigelow  v.  West  End  R.  Co.,  (Mass.),  37  N.  E. 
Rep.  367,  it  was  held  that  the  company  was  not  liable  because  of 
stopping  one  of  its  cars  near  an  excavation  which  was  plainly 
visible  and  which  with  care  might  have  been  avoided,  nor  for  fail- 
ing to  notify  the  passenger  of  the  condition  of  the  street  and  to 
warn  her  to  leave  the  car  by  the  other  side. 
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Farmers'  Loan  &  Trust  Co. 

V. 

Northern  Pac.  R.  Co.  el  aL 

{Circuit  Court  of  Appeals,  gth  dr.,  Feb,  23,  fSg/.) 

Judgment  for  Personal  Injuries — Mortgage  Liens — Priority.* — The 
payment  of  mortgage  liens  on  the  property  of  a  railway  company 
will  not  be  postponed  to  the  payment  of  a  judgment  recovered 
against  such  company  for  personal  injuries  caused  by  the  negli- 
gence of  an  employee  of  the  company ,  where  such  liens  existed  at 
and  before  the  time  of  the  injury. 

Appeal  from  the  circuit  court  of  the  United  States 
for  the  Northern  division  of  the  district  of  Washing- 
ton. 

Crowley  &  Grosscup  diXiA  John  B,  Allen ^  for  appel- 
lant. 
Carr  &  Preston  and  S.  H.  PileSy  for  appellees. 

Before  Gilbert  and  Ross,  Circuit  Judges,  and 
Hawley,  District  Judge. 

Gilbert,  Circuit  Judge.  On  October  1, 1889,  J.  B. 
Irvine,  the  petitioner,  sustained  a  personal  injury, 
resulting  from  the  negligence  of  an  engineer  of  the 
Northern  Pacific  Railroad.  On  April  17,  1893,  the 
petitioner  recovered  a  judgment  against  the  railroad 
company  for  $600  and  costs  on  account  of  the  injury. 
On  October  30,  1893,  the  appellant,  as  the  trustee  of 
certain  bonds  of  the  railroad  company,  instituted  a  suit 
to  foreclose  the  mortgage  liens  which  had  been  placed 
upon  the  railroad  property  to  secure  said  bonds.  In 
the  foreclosure  suit  receivers  were  appointed  to  take 
possession  of  and  manage  and  operate  the  mortgaged 
property.     On  May  13,  1896,  the  petitioner  intervened 

*See  Green  v.  Coast  Line  R.  Co.,  (Ga.),  4  Am.  &  Eng-.  R.  Cas.,  N. 
8.,  150,  and  note  p.  173. 
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in  said  foreclosure  suit  by  filing"  a  petition,  in  which  he 
allegfed  that  he  had  recovered  the  judgment  above 
referred  to,  and  prayed  for  an  order  that  the  receiver 
pay  his  claim  in  full.  The  trust  company  answered 
the  petition,  alleging"  that  the  incumbrances  which  it 
sought  to  foreclose  were  existing*  liens  upon  the  railroad 
company's  property  at  and  prior  to  the  time  when  the 
negligent  act  occurred  upon  which  the  plaintiff's  judg- 
ment was  based,  and  alleging  that  the  mortgaged 
property  was  insufficient  to  pay  the  mortgage  debt. 
The  petitioner  demurred  to  the  answer,  and  the  court 
below  sustained  the  demurrer,  and  made  an  order 
directing  the  receiver  to  pay  the  petitioner's  judgment 
out  of  the  funds  in  his  hands  as  such  receiver.  The 
trust  company  appeals  from  this  order,  and  contends 
that  the  funds  out  of  which  the  receiver  was  ordered 
to  pay  the  judgment  were  subject  to  the  prior  and 
superior  liens  of  the  mortgage  bonds  and  the  interest 
thereon.  The  question  which  is  presented,  therefore, 
is  whether  a  creditor  of  a  railroad  corporation,  whose 
claim  originated  in  the  negligent  act  of  the  corporation's 
servant,  shall  be  paid  in  preference  to  the  holders  of 
pre-existing  liens  upon  the  corporation's  property.  We 
hold  that  such  a  judgment  creditor  is  not  entitled  to  be 
preferred  to  the  lien  holder,  under  the  authority  of 
Trust  Co.  V,  Riley,  16  C.  C.  A.  610,  70  Fed  32  ; 
Farmers'  Loan  &  Trust  Co.  r.  Northern  Pac.  R.  Co., 
74  Fed.  431 ;  and  Whiteley  v.  Trust  Co.,  22  C.  C.  A. 
67,  76  Fed.  74.  The  order  appealed  from  will  be 
reversed,  at  the  appellee's  costs. 
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Fairman 

V. 

Boston  &  A.  R.  Co. 

(Supreme  Judiciat  Court  of  Massachusetts^  Sept,  ij,  iSgy,) 

Injuries  to  Employee — Failure  to  See  Signal — Negligence. — In  an 
action  by  a  fireman  ag'ainst  a  railway  company  to  recover  for  per- 
sonal injuries,  received  in  a  collision,  the  plaintiff  testified  that  the 
eng-ineer  asked  him  if  he  could  see  the  switch  where  the  collision 
occurred,  and  that  he  looked  and  reported  to  the  engineer  that  he 
did  not  see  it,  and  that  it  was  impossible  to  see  anything*.  It  ap- 
peared that  there  had  been  a  heavy  snowstorm  the  day  before,  and 
that  on  the  day  of  the  accident  the  wind  was  blowing  a  g'ale,  and  at 
times  so  tilled  the  air  with  driving  snow  that  it  was  impossible  to 
aee  anything.  Held,  that  he  was  not,  as  a  matter  of  law,  negligent 
in  not  seeing  the  signal. 

General  Objection. — Where,  in  such  action,  special  objection  is 
not  made  to  an  illustration  put  by  the  judge  in  charge  as  being 
misleading',  the  question  as  to  whether  or  not  such  illustration  was 
misleading  is  not  sufficiently  raised  by  a  general  objection  to  the 
instructions  "  in  so  far  as  they  conflict  with  the  instructions  prayed 
for." 

Injuries  to  Employee — Negligence  of  Superintendent. — In  such  ac- 
tion a  count  of  the  declaration  charged  that  the  injury  occurred  by 
reason  of  the  negligence  of  some  person  in  the  defendant's  employ 
acting-  as  superintendent,  with  the  authority  and  consent  of  the  de- 
fendant, in  the  absence  of  the  regular  superintendent,  who  had,  at 
the  time  of  the  accident,  charge  and  control  of  the  tracks,  etc..  at 
the  point  and  upon  the  division  where  the  injury  occurred.  It  ap- 
peared that  such  acting  superintendent  gave  orders  to  hold  all  east- 
bound  trains  at  a  certain  station  at  a  point  west  of  the  cross-over 
to  the  single  track  for  orders  from  him  ;  that  he  gave  orders  in  writ- 
ing to  the  engineer  in  charge  of  plaintiff's  train  which  allowed  him 
to  go  only  to  that  station.  JF/e ta,  th9.i  such  acting  superintendent 
was  not  guilty  of  negligence  contributing  to  the  injury  in  failing 
to  give  instructions  in  detail  as  to  the  setting  of  the  switch  for-  the 
cross-over,  as  he  might  assume  that,  under  the  general  orders  given, 
the  switch  would  be  properly  set,  or,  if  not,  the  signal  would  indi- 
cate that  fact  to  the  trainmen. 

Same — Signals — Negligence  of  Engineer  — In  such  action  there 
was  evidence  that  the  engineer  continued  to  run  his  engine  when 
he  could  not  sec  the  signal  as  to  the  condition  of  the  track  ;  that  it 
was  the  duty  of  the  engineer,  when  the  signal  could  not  be  seen,  to 
stop ;  and  the  engineer  admitted  that  he  did  not  look  for  the  cross- 
over switch  signals,  but  was  looking  for  the  signals  on  the  switches 
on  the  cross-over  track.  Held,  that  the  jury  might  rightly  have 
found  him  neg^ligent. 
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Employers'  Liability  Act — Massachusetts  Statute.* — A  state  statute 
authorized  an  employee  of  a  railway  company  to  recover  for  injuries 
received  by  reason  of  the  ne/f  lig-ence  "  of  any  person  in  the  service 
of  the  employer  wko  has  the  charge  or  control  of  any  sig-nal,  switch, 
locomotive  engine  or  train  upon  a  railroad."  Held^  that  under  such 
statute  a  station  agent  and  a  tower  man  who  had  charge  of  the 
switches  at  a  point  where  a  collision  occurred  did  not  have  charge 
or  control  of  the  train,  and  that  an  engineer  is  a  person  in  charge 
of  a  train. 

Injuries  to  Employee — Negligence  of  Tower  Man. — A  tower  man 
is  not  guilty  of  negligence  in  failing  to  notify  persons  in  aharge  of 
a  train  that  a  switch  is  not  properly  set  for  the  train  where  the 
signal  shows  that  such  is  the  case. 

General  Objection — Appeal. — Where,  in  such  action,  only  a  general 
objection  was  made  at  the  trial  to  the  admission  in  evidence  of  the 
defendant's  rules,  the  defendant  cannot  object,  on  appeal,  except  to 
their  admission  on  the  ground  that  one  of  them  was  inapplicable  to 
the  condition  of  things  existing  at  the  time  of  the  accident. 

Exceptions  from  Hampden  county  superior  court. 
Exceptions  sustained. 

After  the  conclusion  of  the  testimony^,  the  defendant 
Cue  State!  asked  the  court  to  g-ive  the  following-  in- 

structions :  *'(1)  Upon  the  whole  evidence 
and  the  pleadings  in  the  case,  plaintiff  is  not  entitled 
to  recover."  "(5)  Upon  the  whole  evidence  and  notice 
in  the  case,  plaintiff  cannot  recover  upon  the  fourth 
count  of  his  declaration.  (6)  Upon  the  whole  evidence 
and  notice  in  the  case,  plaintiff  cannot  recover  upon 
the  fifth  count  of  his  declaration.  (7)  Upon  the  whole 
evidence  and  notice  in  the  case,  plaintiff  cannot  recover 
upon  the  sixth  count  of  his  declaration.  (8)  Upon  the 
whole  evidence  and  notice  in  the  case,  plaintiff  cannot 
recover  upon  the  seventh  count  of  his  declaration.  (9) 
Upon  the  w^hole  evidence  and  notice  in  the  case,  plain- 
tiff cannot  recover  upon  the  eighth  count  of  his  decla- 
ration." **(16)  There  is  no  sufficient  evidence  that 
any  superintendent  or  acting  superintendent  of  the 
defendant  was  negligent,  and  there  can  be  no  recovery 
upon  that  g'round.  (17)  There  is  no  sufficient  evidence 
that  Chapin  was  negligent,  and  there  can  be  no  recov- 
ery on  that  ground.  (18)  There  is  no  sufficient  evidence 
that  the  person  in  charge  or  control  of  the  train  upon 

*See  notes  at  end  of  case. 
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which  plaintiff  was,  was  neg-ligfent,  and  there  can  be 
no  recovery  upon  that  gfround.  (19)  There  can  be  no 
recovery  by  reason  of  any  negligence  on  the  part  of  the 
station  agent  at  Washington  station."  **(21)  There  is 
no  sufficient  evidence  that  any  person  in  charge  or  con- 
trol of  any  signal  was  negligent,  and  that  such  negli- 
gence caused  plaintiff's  injury,  and  there  can  be  no 
recovery  on  that  ground." 

The  court  refused  to  give  these  instructions,  either 
in  form  or  substance,  except  as  hereafter  appears,  but 
j?ave  other  instructions,  to  which,  so  far  as  they  con- 
flict with  the  instructions  prayed  for,  defendant  duly 
took  exception,  and  in  all  the  other  questions  in  the 
case  the  court  gave  full  and  proper  instructions,  to 
which  no  exception  was  taken. 

The  court  instructed  the  jury  in  part  as  follows  : 
**Now,  the  plaintiff  says  that  Mr.  Cone  occupied  such 
a  position  as  to  bring  him  under  the  provisions  of  this 
statute,  as  I  understand  it,  in  two  respects  :  one,  on 
the  ground  that  he  was  exercising  superintendency  in 
regard  to  the  operation  of  this  train  upon  which  the 
plaintiff  was — that  is,  that  he  had  the  oversight  and 
authority  which  belonged  to  one  exercising  superin- 
tendence ;  and,  secondly,  that  he  also  occupied  the 
position  of  a  person  in  charge  or  control  of  a  train, 
under  the  statute.  It  may  be  that  his  duty  in  both  vo- 
cations might  be,  to  a  considerable  extent,  the  same, 
and,  so  far  as  it  is  the  same,  I  do  not  know  that  it  is 
important  for  you  to  undertake  to  determine  whether, 
in  that  particular  matter,  he  was  acting  as  superinten- 
dent, or  acting  as  one  in  charge  of  a  train.  *  *  * 
Now,  in  connection  with  this  question  whether  Mr. 
Cone  was  acting  as  superintendent  or  had  charge  or 
control  of  the  train,  within  the  meaning  of  this  section 
of  the  statute,  and  within  a  certain  count  of  the  plain- 
tiff's declaration,  you  have  the  right  to  refer  to  certain 
printed  rules  of  the  corporation,  which  it  is  admitted 
were  in  force  at  that  time.  They  begin  on  page  24  and 
end  on  page  26,  and  those  relied  upon  by  the  plaintiff 
are  marked   by  a  pencil  mark  in  the  margin.     Now, 
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something'  is  said  in  some  parts  of  the  declaration  about 
the  rules  of  the  corporation,  but  it  is  enoug-h  to  say 
that  in  this  case  no  issue  is  really  made  in  reg'ard  to 
the  rules  of  the  corporation,  as  to  whether  those  rules 
were  adequate  and  sufficient,  or  otherwise.  No  claim 
as  to  the  rules  is  really  made,  the  grounds  of  complaint 
being  brought  down  to  the  conduct  of  these  four  ser- 
vants, Mr.  Cone,  Mr.  Simmons,  the  superintendent  at 
Washington,  or  Mr.  Cheeseman,  the  tower  man,  and 
Mr.  Chapin,  the  engineer  ;  but  these  rules  have  been 
put  in  evidence,  and  it  is  necessary  for  me  to  state  to 
you  how  they  are  to  be  used.  They  are  in  the  nature 
of  admissions  by  the  defendant  corporation,  this  action 
being  against  the  corporation — that  is,  so  far  as  these 
rules  require,  for  instance,  on  the  part  of  Mr.  Cone, 
certain  steps  to  be  taken  when  he  made  this  single 
track,  and  before  he  sent  the  cars  along  over  that  sin- 
gle track — so  far  as  these  rules  make  any  requirements 
upon  him,  they  are  in  the  nature  of  evidence  against 
the  corporation,  they  are  in  the  nature  of  admissions 
that  the  corporation  considered  such  and  such  precau- 
tions prudent,  necessary,  and  proper,  and,  if  Mr.  Cone 
acted  without  compliance  with  those  rules,  that  would 
be  evidence  tending  to  show  his  neglect — his  negli- 
gence. It  would  not  be  conclusive  evidence,  because 
these  rules  are  not,  like  a  provision  of  laws  binding  on 
everybody."  And  the  defendant  duly  excepted  thereto. 
"Well,  then,  there  is  another  man  the  conduct  of  whom 
the  plaintiff  complains  of,  that  is,  Mr.  Cheeseman,  if  I 
have  his  name  right,  whom  I  call  the  tower  man — the 
man  whose  position  was  up  in  the  tower — and  who,  by 
the  working  of  a  lever  in  the  tower,  it  is  admitted  by 
all  parties,  could  determine  the  position  of  this  switch, 
and  also  the  position  of  this  semaphore  signal,  that 
the  semaphore  signal  and  the  switch  were  so  con- 
nected together,  by  w^ires  or  other  connections,  that 
the  working  of  the  lever  worked  both  at  the  same 
time,  so  that  the  position  of  one  could  not  be  changed 
without  changing  the  position  of  the  other,  so  that, 
if  the  switch  was  out  of  position  for  a  train  coming 
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from  the  east,  that  fact  would  certainly  be  indicated  by 
the  semaphore  signal.  It  did  not  require  the  working- 
of  a  separate  lever,  or  any  separate  movement.  The 
lever  which  changed  the  position  of  the. switch  neces- 
sarily changed  the  position  of  the  signal.  This  is  under 
the  seventh  and  eighth  counts,  I  believe,  of  the  declara- 
tion. Now,  no  rule  is  pointed  out — no  printed  rule — 
for  the  government  of  that  man  in  that  tower.  I  do  not 
know  whether  any  evidence  was  introduced  that  it  was 
made  the  direct  active  duty  of  Mr.  Simmons,  or  any- 
body, to  give  him  notice  of  an  order.  I  do  not  know 
but  there  was  ;  you  will  have  to  determine  that  by  your 
recollection  about  it.  It  seems  that,  from  his  state- 
ment, he  was  sometimes  out  of  the  tower  and  sometimes 
in  ;  that  is,  I  do  not  understand  him  to  have  claimed 
that  he  was  practically  imprisoned  in  the  tower.  By 
that,  I  mean  that  he  went  in  there  at  6  o'clock  in  the 
morning,  and  under  no  circumstances  was  allowed  to 
come  out  during  the  day.  I  do  not  understand  the  evi- 
dence to  be  so.  Of  course,  you  must  judge.  Now,  it 
is  claimed  by  the  plaintiff  that  he  was  placed  there  for 
the  purpose,  among  other  things,  of  controlling 
switches,  and,  among  the  others,  this  switch  of  this 
cross  track,  and  at  the  same  time  controlling  this  signal ; 
that  he  had  opportunity  to  see  the  station  agent,  and 
learn  from  him  anything  the  station  agent  knew  about 
the  coming  in  and  going  out  of  trains.  It  is  claimed, 
also,  I  believe,  that  he  had  actually  received  from  Mr. 
Cone  an  order  for  stopping  all  trains  from  the  west. 
Whether  he  did  not  admit  that,  whether  he  did  not 
testify  to  the  same  thing  himself,  you  will  judge  from 
your  recollection  of  the  evidence.  My  impression  is 
that  in  the  course  of  testimony  he  did  state  that  he  had 
such  an  order.  There  is  evidence  that  such  an  order 
was  given  by  Mr.  Cone,  and  there  is  evidence  tending 
to  show,  from  Simmons  or  Cone,  or  both,  that  that 
order  was  received  by  somebody  at  Washington.  Now, 
there  being  no  special  rule  governing  the  conduct  of 
Mr.  Cheeseman, — no  printed  rule, — of  course  it  was 
his  duty  to  comply  with  the  instruction  and  direction  of 
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anybody  that  was  superior  to  him,  if  he  had  any,  and, 
in  the  absence  of  that,  to  use  reasonable  and  ordinary 
care  himself  with  reference  to  those  switches.  He 
tells  what  he  did,  where  he  placed  himself  in  the  tower 
looking"  out  east,  that  he  was  listeningf  and  looking*  for 
the  approach  of  this  train,  and  that  the  wind  and  snow 
were  such,  and  the  air  was  so  filled  with  it,  and  the 
tracks  were  so  covered  with  snow,  that  this  train  was, 
as  it  were,  upon  him  before  he  had  any  knowledg'e  of 
it,  and  had  got  so  far  as  to  be  passing*,  the  front  end  of 
it,  past  this  switch,  so  that  he  had  no  power  to  change 
the  switch,  when  he  discovered  the  train  ;  and  it  is  for 
you  to  say,  upon  the  evidence,  taking  all  the  facts  into 
consideration,  whether  he  oug"ht  to  have  known  of  the 
coming  of  this  train,  and  whether  he  ought,  in  the 
exercise  of  reasonable  care  and  prudence,  under  all  the 
circumstances,  in  view  of  any  orders  that  he  had 
received  about  stopping  cars  from  the  west,  or  other- 
wise, whether  he  ought  to  have  kept  the  switch  so  that 
a  train  coming  from  the  east  could  pass  over.  He 
ctaims  that  his  principal  duty  after  letting  a  train  over 
was  to  restore  the  switch,  so  as  to  make  each  of  these 
tracks — the  north  and  south  track — complete  in  them- 
selves. The  plaintiff  says  that  the  order  of  Mr.  Cone 
was  to  make  this  south  track  and  this  cross-over  to  the 
north  track  the  main  track  for  the  time  being,  the  one 
main  track,  and  that,  as  such  track,  Mr.  Cheeseman 
ought  to  have  known  it  was  his  duty  to  keep  the  switch 
in  its  place  for  that  purpose." 

The  court  further  instructed  the  jury  as  follows  : 
**Now,  if  the  plaintiff  establishes  his  claim  in  regard  to 
some  or  all  of  these  servants,  satisfies  you  that  they 
were  negligent, — any  of  these  servants  to  which  I  have 
referred, — and  that  this  negligence  contributed  to  his 
injury,  then  he  has  to  satisfy  you  in  regard  to  his  own 
conduct.  He  must  prove,  by  the  fair  weight  of  evi- 
dence, that  he  was  not  negligent  himself, — in  other 
words,  that  no  negligent  conduct  on  his  part  contributed 
to  his  injury  ;  and  in  that  you  have  to  take  into  account 
what  he  was  expected  to  do,  what  opportunities  he  had 
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of  observing",  the  position  be  occupied,  ^7>.,  that  of  a 
fireman.  There  seems  to  be  some  evidence  that 
to  some  extent  he  was  called  upon  to  look  out  for 
sig^nals  and  switches,  and,  if  so,  to  what  extent, 
and  what  opportunities  did  he  have  to  see?  I  suppose 
he  comes,  in  this  matter,  under  the  principle  that  is 
ordinarily  applied  when  one  man  isridingf  with  another. 
I  suppose  if  I  am  riding  with  a  friend  of  mine  in  the 
country,  in  my  friend's  team,  and  we  approach  a  rail- 
road crossing,  for  instance,  and  I  have  observed  a  train 
coming-,  my  friend  is  busy  talking  with  me,  and  his 
attention  is  preoccupied,  and  he  does  not  see  it,  and  I 
have  reasonable  ground  to  know  he  does  not  see  it,  I 
suppose  it  is  my  duty,  in  the  exercise  of  reasonable  and 
ordinar}'  care,  to  call  his  attention  to  it,  and  give  him 
warning  ;  and  if  I  allow  him  to  drive  on  the  track  with- 
out doing*  anything  of  that  kind, — I  myself  knowing 
that  this  train  is  drawing"  near,  and  that  we  are  liable 
to  be  struck, — that  it  may  be  found  that  my  conduct  is 
neglig-ent,  and  I  may  be  prevented  from  recovering  for 
an^y  damag-e,  although  I  am  not  driving.  There  are 
such  cases  in  the  books.  Although  the  man  is  not 
driving*  or  in  control  of  the  team,  he  is  not  relieved 
from  responsibility  in  regard  to  care.  He  must  have 
the  outlook  of  a  prudent  man,  and,  if  he  sees  the  train 
approaching",  he  must  give  warning  to  his  companion. 
If  the  man  pays  no  attention,  but  drives  on,  I 
may  not  be  in  fault.  So,  here,  if  there  was  any 
duty  resting  upon  the  plaintiff  to  give  this  engi- 
neer notice,  or  to  watch  for  signals  or  switches, 
and,  having"  discovered  anything,  to  give  notice,  if 
he  did  that,  then  he  would  have  performed  his  duty, 
and  if  the  engineer  had  been  careless,  and  gone  on,  it 
would  not  have  been  the  plaintiff's  fault.  The  plaintiff 
must  show  that,  under  all  the  circumstances  of  the 
case,  he  was  using  ordinary  care,  and  in  considering 
that  question  you  take  into  account  what  his  duty  was, 
if  anything",  with  regard  to  observing  switches  and 
signals,  and  calling  the  attention  of  the  engineer  to 
their  condition." 
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The  jury  returned  a  verdict  for  the  plaintiff. 

/.  B,  Carroll  and  W.  If,  McClintock,  for  plaintiff. 
Brooks  &  Hamilton^  for  defendant. 

Lathrop,  J.  The  bill  of  exceptions  states  some 
facts  about  which  there  appears  to  be  no  dispute,  and 
then  gives  the  testimony  of  various  witnesses.  There 
are  exceptions  to  the  admission  of  evidence,  to  the 
refusal  to  g"ive  several  instructions  requested,  and  to 
certain  portions  of  the  chargfe  to  the  jur}'.  The  accident 
occurred  on  February  9,  1895.  On  the  previous  day 
there  had  been  a  heavy  fall  of  snow,  which  some  of  the 
witnesses  testified  they  thoujsfht  was  the  worst  since 
the  blizzard  of  1888.  At  the  time  of  the  accident,  the 
WMnd  was  blowing  a  gfale.  The  plaintiff  was  fireman 
on  an  extra  locomotive  engcine.  No.  130,  that  was  used 
to  help  a  western  express  train,  No.  15,  from  Springfield 
to  Albany.  Behind  engine  130  was  the  regular  engine 
of  the  train,  and  then  came  five  cars.  The  plaintiff's 
regular  occupation  was  as  fireman  on  engines  drawing 
freight  trains,  and  his  run  most  of  the  time  was  between 
Springfield  and  Pittsfield.  The  defendant's  road  has 
two  main  tracks,  and  train  No.  15  left  for  Albany  on 
the  north  main  track,  the  track  regularly  used  for  trains 
going  west,  and  was  flagged  at  Becket  shortly  before 
3  o'clock  in  the  afternoon.  At  Becket  it  found  train 
No.  7,  also  a  western  express,  standing  ahead  of  it. 
About  three  and  a  half  miles  west  of  Becket  is  Wash- 
ington station,  which  is  almost  at  the  top  of  the  grade 
of  the  defendant's  railroad  between  Springfield  and 
Pittsfield.  Between  Becket  and  Washington  the  north 
main  track  was  blocked  with  snow,  and  the  trains 
going  each  way  were  using  the  south  main  track  be- 
tween these  stations.  When  train  No.  15  had  been  at 
Becket  about  12  or  15  minutes,  train  No.  7  went  upon 
the  south  main  track,  and  proceeded  westward.  After 
about  10  or  12  minutes,  train  No.  15  did  the  same,  get- 
ting orders  to  proceed  from  one  Cone,  the  station  agent 
at  Chester,  who  also  had  charge 'of  the  single  tracking 
between  Washington  and  Becket.     Cone  gave  an  order 
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in  writing-  to  the  engfineer  of  engfine  No.  130,  and  also 
to  the  conductor  of  the  train.  This  order  was  as  fol- 
lows :  ''You  hereby  have  the  right  of  road,  and  may 
now  use  the  south  track  as  singfle  track  from  Becket  to 
Washing-ton."  About  75  feet  west  of  Washington 
station,  on  the  north  side  of  the  north  main  track,  is  a 
signal  pole  with  a  semaphore  signal.  Beyond  that,  300 
or  400  feet,  is  the  cross-over  switch,  leading  from  the 
south  main  track  to  the  north  main  track,  and  beyond 
that  is  the  switch  house  or  tower,  as  it  is  called. 
About  300  feet  west  of  the  tower,  on  the  south  main 
track,  stood  a  snowplow  and  engine,  and  about  50  feet 
west  of  the  plow  were  a  snowscraper  and  engine.  The 
cross-over  switch  was  not  in  position  to  allow  a  train  to 
pass  from  the  south  main  track  to  the  north  main  track, 
and  train  No.  15  proceeded,  without  stopping,  on  the 
south  main  track,  and  came  into  collision  wnth  the 
snowplow,  and  the  plaintiff  was  injured  by  the  col- 
lision. These  are  the  general  facts,  but  there  are 
others,  which  will  be  stated  in  considering  the  excep- 
tions. 

In  addition  to  the  allegations  in  the  declaration,  the 
plaintiff  had  filed  specifications  of  his  claim  under  the 
various  counts.  At  the  close  of  the  evidence,  the 
defendant  asked  for  a  number  of  instructions,  all  of 
which  the  judge  refused  to  give,  either  in  form  or  sub- 
stance, but  gave  other  instructions,  to  which,  so  far  as 
they  conflict  with  the  instructions  prayed  for,  the 
defendant  duly  took  exception,  and  on  all  the  other 
questions  in  the  case  the  court  gave  full  and  proper 
instructions,  to  which  no  exception  was  taken.  Parts 
of  the  charge  only  are  given,  and  on  the  statement  in 
the  bill  of  exceptions  we  must  assume  that  they  relate 
to  the  instructions  requested,  and  the  case  has  been 
argued  on  both  sides  on  this  assumption.  The  instruc- 
tions given,  so  far  as  they  appear  in  the  bill  of  excep- 
tions, are  very  general  in  their  character,  and  make  no 
reference  to  any  count,  except  incidentally,  and  to  no 
specification.  We  proceed  to  consider  the  defendant's 
requests  for  rulings,  so  far  as  they  were  insisted  upon 
at  the  argument  before  us. 
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1.  The  first  instruction  requested  was :    '*Upon  the 
whole  evidence  the  plaintiff  is  not  entitled  to  recover." 

The  ground  upon  which  it  is  contended  that 
Mpl-piifwe  ^^^'^  ruling  should  have  been  g-iven  is  that 
hffUffiliSI**"      ^^^  plaintiff  was  negligent.     The  plaintiff 

testified  that,  when  the  engine  was  about 
opposite  the  station  at  Washington,  the  engineer  asked 
him  if  he  could  see  the  switch  ;  that  he  looked  out  of 
the  left-hand  window,  and  reported  to  the  engineer  that 
he  didn't  see  it ;  that  he  couldn't  see  anything ;  and 
that  it  was  impossible  to  see  it.  He  further  testified 
that  a  fireman  has  to  look  at  the  signals,  and  that  he 
did  it  when  regularly  firing.  We  cannot  say,  as  mat- 
ter of  law,  that  the  fireman  was  negligent  in  not  seeing 
the  signal.  The  evidence  from  all  the  witnesses  that 
testified  as  to  the  weather  is  that  the  air  was  filled  with 
driving  snow,  so  that  it  was  impossible  at  times  to  see 
anything. 

On    the   question   of   the   plaintiff's  negligence,  we 
think   that  the   illustration   put   by   the  judge  in   his 

«eaerai  oueetio     charge  to  the  jury  might  well  have  misled 

them.  He,  in  effect,  said  that  the  plaintiff's 
duty  to  look  out  for  signals  was  similar  to  that  of  an 
invited  guest  riding  in  a  friend's  carriage.  If  this  had 
been  seasonably  objected  to,  and  the  judge  had  declined 
to  change  it,  we  think  the  defendant  would  have  had 
ground  of  objection.  But  the  objection  taken  to  the 
instructions  given  was  only  a  general  one,  "in  so  far  as 
they  conflict  with  the  instructions  prayed  for."  We 
are  of  opinion  that  the  attention  of  the  judge  should 
have  been  called  to  this  portion  of  the  charge,  if  the 
defendant  wished  to  except  to  it.  Com.  v.  Walsh,  162 
Mass.  242,  38  N.  E.  436. 

2.  The  fourth  count  of  the  declaration  charges  that 
the  injury  occurred  by  reason  of  the  negligence  of  some 

person  in  the  defendant's  employ  acting  as 
We-i^^rVife  superintendent,  with,  the  authority  and  con- 
•rsaperinundeat.  sent  of  the  defendant,  in  the  absence  of  the 

defendant's  superintendent.  The  plaintiff 
filed  a  specification  that  he  was  injured  by  reason  of 
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the  negligence  of  some  person  in  the  service  of  the 
defendant  acting*  as  superintendent,  whose  name  is  un- 
known, who  had  at  the  time  the  charge  and  control  of 
the  tracks,  switches,  tools,  and  other  instrumentalities 
at  the  point  and  upon  the  division  of  the  defendant's 
road  where  the  plaintiflF  was  injured.  Under  this  count 
and  specification,  the  plaintiflF  contends  that  Cone,  the 
station  agent  at  Chester,  who  had  charge  of  the  running 
of  trains  over  the  single  track,  was  a  superintendent, 
and  was  negligent.  While  there  was  not  a  literal  com- 
pliance with  rules  92-99,  there  was  a  substantial  com- 
pliance, and  we  do  not  think  that,  there  can  be  said  to 
be  any  negligence  on  his  part  which  contributed  to  the 
accident.  He  had  given  an  order  to  hold  all  east-bound 
trains  at  Washington  west  of  the  cross-over  for  orders 
from  him.  This  order  was  sent,  and  was  obeyed. 
There  was,  therefore,  a  clear  track  to  Washington.  He 
gave  an  order  in  writing  to  the  engineer,  which  allowed 
him  to  go  only  to  Washington.  Nor  do  we  think  there 
was  anything  to  show  that  Cone  was  bound  to  give 
minute  directions  to  the  person  in  charge  of  the  switch 
at  Washington  as  to  the  setting  of  the  switch.  He 
might  fairly  assume,  under  the  general  orders  given, 
that  the  switch  would  be  rightly  set,  or,  if  not,  that 
the  signal  would  indicate  that  fact  to  the  trainmen. 
Burns  v.  Washburn,  160  Mass.  457,  36  N.  E.  199  ; 
Perry  v.  Railroad  Co.,  164  Mass.  296,  41  N.  E.  289. 
We  are  of  opinion,  therefore,  that  the  court  should 
have  given  the  fifth  request  for  a  ruling,  which  was 
that  under  the  fourth  count  the  plaintiflF  could  not  re- 
cover. 

3.  The  fifth  count  relies   upon   the   negligence   of 
Chapin,  the  engineer  in  charge  of  the  engine  on  which 
the  plaintiflF  was  serving  as  fireman.     The 
sixth  and  seventeenth  requests  relate  to  this  |™  ^J[J"^'5!*~ 
count.     The  sixth  request  is  :     '*  Upon  the  Bngiieer. 
whole  evidence  and  notice  in   the  case,  the 
plaintiflF  cannot  recover  upon   the  fifth   count  of   his 
declaration."     The  seventeenth    request  is  :     "There 
is  no  sufl&cient  evidence  that  Chapin  was  negligent, 
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and  there  can  be  no  recovery  on  that  ground."  Under 
the  fifth  count,  the  specification  is :  **The  plaintiff 
says  he  was  injured  by  reason  of  the  negfligence  of  one 
Chapin,  who  had  the  charg-e  or  control  of  a  certain 
engine,  supposed  to  be  numbered  130,  in  running  said 
engine  and  train  upon  the  track  upon  which  said  snow- 
plow  was,  without  seeing  whether  or  not  a  proper  sig- 
nal was  out,  showing  that  said  track  was  in  a  safe  con- 
dition for  him  to  proceed."  The  defendant  contends 
that, '  under  this  specification,  the  only  negligence 
charged  is  in  not  seeing  that  signal,  and  that  it  was 
impossible  to  see  it  on  account  of  the  weather.  The 
evidence  certainly  is  that  at  times  a  signal  could  not  be 
seen,  and  the  plaintiff  testified  that  he  could  not  see 
anything  when  he  looked  out.  But  the  specification  is 
broader  than  this.  The  gist  of  it  is  the  continuing  to 
run  upon  the  south  track  without  seeing  whether  or 
not  a  proper  signal  was  out  showing  that  track  to  be 
safe.  There  was  evidence  in  the  case  which  showed 
that  it  was  the  duty  of  the  engineer  to  stop  when  he 
could  not  see  how  the  signal  w^as.  The  engineer  ad- 
mitted this  to  be  so,  and  further  admitted  that  he  did 
not  look  for  the  signal  which  would  show  him  the  con- 
dition of  the  cross-over  switches,  but  was  looking  for 
the  switches  on  the  cross-over  track.  We  are  of  opin- 
ion that  the  jury  might  well  have  found  that  he  was 
negligent.  The  sixth  and  seventeenth  requests  were, 
therefore,  rightly  refused. 

4.  The  seventh  and  eighteenth  requests  are  to  the 
effect  that  the  plaintiff  is  not  entitled  to  recover  upon 

the  sixth  count,  which  proceeds  upon  the 
wK'Ttiim-  8'''<^"'^d  that  the  accident  was  caused  by  some 
ckiMtti  8utate.    person  in  the  defendant's  employ,  who  at  the 

time  had  charge  of  a  certain  train  upon  a 
railroad  belonging  to  the  defendant.  The  specification 
under  this  count  refers  to  the  negligence  of  some  per- 
son to  the  plaintiff  unknown,  who  had  the  charge  or 
control  of  the  train  upon  which  the  plaintiff  was  at 
work,  in  allowing  the  train  to  be  run  upon  the  track 
without  seeing  that  the  way  was  clear  and  safe  to  pro- 
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ceed,  and  without  warning*  the  plaintiflF  that  it  was  not ; 
also  the  negflig-ence  of  the  telegraph  operator  or  station 
agfent  at  Washington  in  not  notifying*  the  tower  man  or 
the  man  in  charge  or  control  of  the  sig-nals  at  Washing- 
ton that  a  train  was  approaching*  upon  the  track  upon 
which  the  plaintiflF's  train  was,  in  not  notifying  the 
plaintifiF  that  a  certain  snowplow  was  on  the  track  upon 
which  the  plaintiflF's  train  was,  and  in  not  seeing  that 
a  certain  switch  was  properlj^  set ;  and  also  the  negli- 
gence of  the  tower  man  at  Washington  in  not  properly 
setting"  the  signal  showing*  that  said  track  was  not 
clear,  and  in  not  seeing*  that  the  switch  was  properly 
set.  The  language  of  the  statute  is  :  "  By  reason  of 
the  negligence  of  any  person  in  the  service  of  the  em- 
ployer who  has  the  charge  or  control  of  any  signal, 
switch,  locomotive  engine  or  train  upon  a  railroad." 
St.  1887,  c.  270,  §  1,  subd.  3.  The  question  of  the 
meaning  of  the  words  *' charge  or  control"  was  dis- 
cussed in  Caron  v.  Railroad  Co.,  164  Mass.  523,  42  N. 
E.  112. 

As  we  have  already  stated,  we  find  no  evidence  of 
neg'Hg*ence  on  the  part  of  Cone.  As  to  Chapin,  we 
have  also  said  that  there  was  evidence  of  negligence. 
That  an  eng*ineer  is  a  person  in  charge  of  a  train,  see 
Davis  V.  Railroad  Co.,  159  Mass.  532,  534,  34  N.  E. 
1070.  As  to  Simmons,  the  station  agent  at  Washing- 
ton, and  Cheeseman,  the  tower  man  in  charge  of  the 
track,  it  is  contended  that  they  were  in  charge  or  con- 
trol of  the  train  because  they  had  charge  of  the 
switches.  But  the  language  of  the  statute  seems  to  us 
clearly  to  show  that  a  person  having  control  of  a  switch 
is  not  a  person  in  charge  or  control  of  a  train.  The 
court,  therefore,  should  have  granted  in  f)art  the  in- 
struction requested. 

5.  The  eighth  request  for  instructions  w^as  that  the 
plaintiff  could  not  recover   upon   the   seventh   count. 
This   count    charges    negligence    of    some 
person  in  the  service  of  the  defendant,  who  'Jj"j[j!!j*j  f,"'„^^ 
had  the  charge  or  control  of  a  switch  upon  •fT«weri&ii. 
the  defendant's  railroad.     The  specification 
under  this  count  is  as  follows  :     *'The  plaintiflF  says 
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that  he  was  injured  by  reason  of  the  neglig'ence  of 
some  person  in  charg^e  or  control  of  a  certain  switch  in 
not  notifying"  the  plaintiff,  or  the  person  who  had  the 
charge  or  control  of  the  train  upon  which  the  plaintiff 
was  at  work,  that  said  switch  was  not  properly  set  to 
cross  over  onto  the  other  track."  The  evidence  shows 
that  Cheeseman,  after  train  No.  7  passed  from  the  south 
track  to  the  north  track,  changed  the  switch,  so  that  a 
train  g'oing  to  the  westward  would  not  cross  over  to 
the  north  track,  but  would  continue  on  the  south  track, 
and  there  was  also  evidence  that  this  was  neglig'ence  on 
his  part.  But  the  act  of  changing  the  switch  showed 
a  signal  that  a  train  could  not  cross  over.  The  judg-e 
allowed  the  jury  to  find  Cheeseman  to  be  guilty  of  neg*- 
lig-ence  because  he  did  not  leave  the  switch  as  it  was, 
and  apparently  overlooked  the  g'round  set  forth  in  the 
specification.  We  are  of  opinion  that  the  eig^hth  request 
should  have  been  g-ranted. 

6.  The  eighth  count  charg-es  neglig'ence  on  the  part 
of  some  one  having  charge  or  control  of  a  signal.  The 
specification  is  as  follows :  "The  plaintiff  says  that 
he  was  injured  by  reason  of  the  negligence  of  some 
person  in  the  service  of  the  defendant,  whose  name  is 
to  the  plaintiff  unknown,  who  had  the  charge  or  control 
of  a  certain  signal  upon  the  defendant's  road,  in  not 
warning  the  plaintiff,  or  those  in  charg-e  or  control  of 
the  train  in  which  the  plaintiff  was  at  work,  that  the 
track  in  front  of  said  train  was  unsafe  and  improper 
for  them  to  proceed  ;  said  signal  being  the  signal  at 
said  Washington  station."  The  question  arising-  under 
this  count  we  have  already  considered  in  passing-  upon 
the  seventh  count,  and  the  judge  should  have  ruled,  in 
accordance  with  the  ninth  request,  that  the  plaintiff 
could  not  recover  upon  this  count. 

7.  The  nineteenth  request  for  instructions  is : 
*'There  can  be  no  recovery  by  reason  of  any  neg-ligence 
on  the  part  of  the  station  ag-ent  at  Washington."  The 
only  count  on  which  it  is  sought  to  charge  him  is  the 
sixth  count,  as  a  person  in  charg-e  or  control  of  a  train. 
But  we  find  nothing  in  the  evidence  to  show  that  he 
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was  in  charg"e  or  control  of  this  train.  His  duty 
appears  from  the  evidence  to  have  been  to  transmit 
Cone's  orders  to  the  men  in  charge  of  the  trains,  as 
they  arrived  at  the  station.  There  is  nothing*  to  show 
that  he  g-ave  any  orders  or  assumed  any  control.  We 
are  of  opinion  that  the  instruction  requested  should 
have  been  g'iven. 

8.  The  remaining-  question  is  whether  the  rules  of 
the  road  were  properly  admissible  in  evidence.  The 
objection  taken  to  their  admission  was  a 
general  one,  and  the  only  ground  now  urg"ed  tum-iJpeiS! 
by  the  defendant  is  that  the  rules  were 
issued  in  1877,  and  that  one  of  them  was  inapplicable 
to  the  condition  of  thing's  as  they  existed  on  the  day  of 
the  accident.  No  such  objection  was  raised  in  the 
court  below,  and,  if  any  particular  rule  was  inapplica- 
ble, the  attention  of  the  presiding*  judg*e  should  have 
been  called  to  the  fact.  We  are,  therefore,  of  opinion 
that  the  defendant  has  no  ground  of  exception  to  the 
admission  of  the  rules. 

As  the  verdict  in  the  case  was  a  general  one,  it  is 
impossible  to  determine  upon  which  count  it  was  re- 
turned, and,  as  the  defendant  was  entitled  to  have  some 
of  the  requests  granted,  it  is  entitled  to  a  new  trial. 
Lynch  v.  Allyn,  160  Mass.  248,  35  N.  E.  550.  Ex- 
ceptions sustained. 


NOTES. 

EMPLOYERS'  LIABILITY  ACT— Massachusetts  Statute. 

To  Whom  Applicable. — The  provisions  of  the  Employers'  Liabil- 
ity Act  of  Massachusetts  (St.  1887,  ch.  270,  §  1)  which  provide  for 
recovery  in  case  of  personal  injury  caused  to  an  employee  **  bj* 
reason  of  the  neglic^ence  of  any  person  in  the  service  of  the  em- 
ployer who  has  the  charge  or  control  of  any  signal,  switch,  locomo- 
tive engine,  or  train  upon  a  railroad,"  include,  in  the  case  of  a  rail- 
road corporation,  every  person,  and  must  be  deemed  to  mean  any 
person  in  the  service  of  the  company  who  has  charge  or  control  for 
the  time  being  of  the  train  by  which  the  employee  was  injured. 
Steffe  V,  Old  Colony  R.  Co  ,  156  Mass.  262,  30  N.  E.  Rep.  1137. 

Negligence  of  Conductor  of  Switch  Engine.— Under  the  Employ- 
ers' Liability   Act    (Mass.  St.  1887,  ch.  270)  imposing  liability  for 
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injuries  due  to  the  negflig-ence  of  one  who  has  **  charg-e  or  control  of 
any  signal,  switch,  locomotive  engine,  or  train  upon  a  railroad," 
the  railroad  company  is  not  liable  for  the  negligence  of  a  conductor 
of  a  switch  engine  who  has  charge  of  making  up  freight  trains  in 
the  yard.  The  statute  includes  only  those  whose  duties  relate  to 
the  charge  of  the  locomotive  engine  or  train  when  complete,  and  a 
moving  body  ;  it  relates  to  the  train  or  engine  as  a  whole,  and  not 
to  the  individual  component  parts.  Thyng  v,  Fitchburg  R.  Co., 
156  Mass.  13,  53  Am.  &  Eng.  R.  Cas.  535. 

Track  Repairer  and  Foreman. — A  track  repairer  who  is  required 
to  be  stooping  while  about  his  work,  and  cannot  observe  the  ap- 
proach of  trains,  has  a  right  to  depend  upon  his  foreman  to  warn 
him  of  danger  :  and  if  the  foreman  fails  to  do  so,  and  the  laborer  is 
injured  by  an  approaching  train,  he  may  maintain  an  action  against 
the  company  under  the  Employers'  Liability  Act.  Davis  v.  New 
York,  N.  H.  &  H.  R.  Co.,  159  Mass.  532,  34  N.  E.  Rep.  1070. 

Brakeman  Injured  in  Temporary  Absence  of  Conductor. — The 
conductor  of  a  freight  train  may  properly  be  found  to  be  in  charge 
thereof  within  such  statute  when  a  brakeman  on  the  train  is  in- 
jured because  of  a  defect  in  one  of  the  cars,  although  such  conductor 
is  temporarily  absent  upon  a  duty  incident  to  the  proper  manage- 
ment of  the  train,  and  nothing  is  done  meanwhile  contrary  to  his 
orders  or  expectation  of  what  would  be  done.  Donahoe  v.  Old  Col- 
ony R.  Co.,  153  Mass.  356. 

Defective  Works — Liability  of  Company. — Under  the  provision  of 
such  statute,  which  gives  an  employee  a  right  of  action  against  his 
employer  for  injuries  caused  by  reason  of  any  defect  in  the  ways, 
works  or  machinery  connected  with  or  used  in  the  business  of  the 
employer,  an  employee  is  not  entitled  to  recover  unless  there  is 
some  defect  in  something  which  can  be  said  to  be  provided  by  the 
employer.  Accordingly,  where  an  employee  of  a  railroad  company 
is  injured  by  reason  of  a  defect  in  the  brake-wheel  of  a  car,  not 
owned  by  the  company  employing  him,  and  which  was  merely  an 
empt3\  isolated  car  on  the  way  to  take  a  place  in  a  train  to  be  de- 
livered to  its  owner,  another  railroad  company,  such  car  does  not 
fall  within  the  enumeration  of  the  statute.  Coffee  v.  New  York,  N. 
H.  &  H.  R.  Co.,  (Mass.),  48  Am.  &  Eng.  R.  Cas.  370. 

Negligence  of  One  Having  Superintendency — Evidence. — Under 
the  provisions  in  such  statute  giving  an  employee  a  right  of  action 
against  his  employer  where  he  is  injured  *'by  reason  of  the  negli- 
gence of  anj*  person  in  the  service  of  the  employer  entrusted  with 
exercising, superintendency,  and  whose  sole  or  principal  duty  is 
that  of  superintendence,"  it  was  error  for  the  court  to  exclude  testi- 
mony that  it  was  customary,  in  the  yards  of  a  railroad  company, 
not  to  inspect  cars  coming  from  the  direction  from  which  the  car 
on  which  the  plaintiff  was  injured  came,  since  such  evidence  might 
tend  to  show  that  plaintiff^s  injury  was  caused  by  reason  of  the 
negligence  of  a  person  in  the  service  of  the  company  entrusted  with 
the  exercise  of  superintendency,  within  the  meaning  of  the  statute. 
Coffee  V.  New  York,  N.  H.  &  H.  R.  Co.,  (Mass.),  48  Am.  &  Eng.  R. 
Cas.  370. 

"Train"  -What  Constitutes. — A  locomotive  and  one  or  more  cars, 
connected  together  and  run  upon  a  railroad,  constitute  a  "train" 
within  the  meaning  of  the  statute.  Dacey  v.  Old  Colony  R.  Co., 
153  Mass.  112.     Such   statute   relates  to   the  train  or  engine  as  a 
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whole,  and   not   to   the   individual  parts  composing-  it.     Thyng*  v. 
Fitchburg  R.  Co.,  156  Mass.  13,  53  Am.  &  Eng.  R.  Cas.  535. 

Notice— Sufficiency. — A  notice  to  a  railroad  company  that  a  brake- 
man  was  injured  on  the  railroad  on  a  certain  day,  within  **one  hun- 
dred yards  northerly"  of  a  station  named,  by  being  caug-ht  between 
a  car  and  a  locomotive  engine  *'  by  reason  of  a  broken  drawbar** 
upon  the  car,  which  permitted  the  tender  of  the  engine  to  run  up 
against  the  end  of  the  car  and  crush  his  leg,  is  sufficient  notice  of 
\he  time,  place,  and  cause  of  the  injury,  within  the  statute.  Dona- 
hoe  7'.  Old  Colony  R,  Co^  153  Mass.  356, 
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{Supreme  Court  of  Alabama,  Feb,  ./,  i8gj,) 

Personal  Injuries— Master  and  Servant — Pleading. — In  an  action 
against  a  railway  company  to  recover  for  personal  injuries,  a  count 
in  the  complaint  alleged  that  the  plaintiff  was  in  the  employ  of  a 
coal  company  which  was  engaged  in  getting  and  shipping  coal  on 
the  line  of  the  defendant*s  road  ;  that  at  the  station  where  the  coal 
company  did  business  there  was  a  side  track  on  which  the  defendant 
would  put  empty  coal  cars  to  be  loaded  at  the  coal  company's  tipple  ; 
that  it  was  the  plaintiff's  duty  to  be  and  rem&in  on  such  empty  cars 
while  they  were  being  switched,  and  to  apply  brakes  to  stop  them 
under  the  tipple;  that  while  so  engaged,  in  attempting  to  put  on 
brakes,  he  was  thrown  from  the  car  by  a  defective  brake,  and 
received  the  injuries  complained  of.  Held,  that  such  count  was 
demurrable,  as  it  failed  to  allege  that  there  was  ever  any  agreement 
with  the  defendant,  either  by  the  plaintiff  or  the  coal  company, 
whereby  it  became  his  duty  to  be  and  remain  upon  such  cars  and 
apply  brakes,  and  as  there  was  nothing  to  show  that  defendant  or 
its  servants  knew  that  he  was  upon  the  car  in  the  performance  of 
such  duties  at  the  time  of  the  accident,  nor  that  they  knew,  or  ought 
to  have  known,  anything  about  the  plaintiff,  his  relations  to  the 
coal  company,  or  his  duties  growing  out  of  such  relations. 

Same — Employers'  Liability  Act — Demurrer- -Error. — Where,  in  a 
,count  in  the  complaint  in  such  action,  there  is  no  pretense  that  the 
plaintiff  was  in  the  emplo3'^ment  of  the  defendant,  and  there  are 
allegations  which  raise  the  question  whether  or  not  there  was  such 
knowledge  and  consent  on  the  part  of  the  defendant  as  implied  in- 
vitation to  the  plaintiff  by  the  defendant,  in  the  latter's  interest,  in 
the  operation  of  its  business  as  a  common  carrier,  as  justified  the 
plaintiff*s  presence  upon  the  cars  and  imposed  a  duty  on  the  defend- 
ant to  furnish  to  him  reasonably  safe  appliances,  it  is  error  to  sus- 
tain a  demurrer  to  such  count  grounded  on  the  failure  of  the  plain- 
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tiff  to  allegfe  that  he  did  not  know  of  the  defective  brake,  or  that 
he  g-ave  information,  if  he  knew  of  it,  as  required  by  the  employers' 
liability  act. 

Same — Knowledge  of  Defect — Pleading.*-The  plaintiff  need  not,  in 
an  action  broug-ht  under  the  employers'  liability  act  to  recover  for 
injuries  caused  by  defective  appliances,  negative  in  the  complaint 
that  he  had  knowledge  of  the  defect  or  negligence  causing*  the 
injury,  as  it  is  a  matter  of  contributory  negligence  which  must  be 
brought  forward  by  plea.  , 

Appeal  from  JeflFerson  county  circuit  court.  J^e- 
versed. 

This  suit  was  broug-ht  by  the  appellant,  Thomas  H. 
Broslin,  ag-ainst  the  appellee,  the  Kansas  City,  Mem- 
phis &  Birmingham  Railroad  Company,  and  sought  to 
recover  damages  for  personal  injuries.  The  complaint, 
CMesuM  as  originally  filed,  contained  three  counts; 

but  the  complaint  was  afterwards  amended 
by  filing  additional  counts  numbered  4,  5,  6,  and  7. 
The  first  count  of  the  complaint  alleg^es  that  the  de- 
fendant, the  Kansas  City,  Memphis  &  Birmingham 
Railroad  Company,  a  body  corporate,  on  June  14,  1894, 
operated  a  railroad  from  Birmingham,  Jefferson  county, 
to  Memphis,  state  of  Tennessee,  a  part  of  defendant's 
business  being  transporting  coal  for  hire  for  the  Tur- 
ner Coal  Company,  a  body  corporate,  from  Palos,  a 
point  on  defendant's  railroad.  That  on  said  June  14, 
1894,  plaintiff  was  in  the  employ  of  the  Turner  Coal 
Company.  Defendant,  on  said  day,  in  conducting-  its 
said  business  of  transporting  coal,  did  switch  its 
•'empties"  and  coal  cars  from  its  main  line  of  railroad 
upon  a  spur  or  side  track  of  defendant's  running  and 
about  300  feet  beyond  the  '* tipple"  used  for  loading- 
coal  cars  with  coal  at  or  near  the  mines  of  the  Turner 
Coal  Company.  It  was  plaintiff's  duty  to  be  and 
remain  upon  said  empties  and  coal  cars  while  they 
were  being  switched  for  loading-  from  the  main  line  to 
the  side  track,  and  it  was  plaintiff's  further  duty  to 
apply  the  brakes  on  said  empties  and  coal  cars,  and 

♦As  to  Necessity  of  Negativing  Contributory  Negligence  in  Com- 
plaint, see  extensive  note,  6  Am.  &  Kng.  R.  Cas.,  N.  S.,  353,  where 
the  authorities  are  collated. 
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stop  them  under  the  tipple,  where  they  were  loaded 
with  coal.  That  on  said  day,  while  plain tiflF  was  in 
discharge  of  his  duty  upon  the  defendant's  cars,  being* 
switched  as  aforesaid,  plaintiff  applied  the  brakes,  as 
was  his  duty  to  do,  to  stop  said  cars  at  the  tipple. 
That  the  brake  plaintiff  attempted  to  turn  was  defect- 
ive, and,  instead  of  stopping  the  cars,  hurled  plaintiff 
from  the  car  upon  the  track,  and  the  wheels  of  the  car 
passed  over  plaintiff's  right  leg,  whereby  he  lost  his 
said  leg",  etc.  ;  and  that  plaintiff's  injuries  were  caused 
by  the  neglig'ence  of  defendant  in  having  and  using  a 
defective  brake.  The  second,  third,  and  seventh 
counts  are  substantially  the  same  in  their  allegations 
as  is  the  first.  The  fourth  count  of  the  complaint 
avers  the  same  facts  as  the  first  count  in  regard  to 
defendant's  business  and  plaintiff's  employment,  and 
in  addition  avers  it  was  plaintiff's  duty  to  be  and 
remain,  with  the  knowledge  and  consent  of  defendant, 
upon  the  empties  or  coal  cars  while  they  were  being* 
switched  for  loading  to  and  from  its  main  line  to  and 
upon  said  spur  or  side  track,  and  it  was  his  duty  to 
apply  the  brakes  on  said  empties,  causing  them  to  stop 
at  or  near  the  tipple,  for  the  purpose  of  loading  them  ; 
that  while  in  the  discharge  of  his  duty  as  aforesaid,  on 
said  June  14,  1894,  he  applied  the  brakes  and  attempted 
to  stop  the  cars  at  or  near  said  tipple,  when  said  brake 
gave  way,  and  hurled  plaintiff  onto  the  track,  and  the 
wheels  of  one  of  the  cars  passed  over  him,  crushing* 
his  right  leg*,  etc.,  to  his  damage,  etc.  Plaintiff  avers 
that  his  injuries  were  caused  by  the  negligence  and 
carelessness  of  the  agfents  and  servants  of  defendant  in 
charg*e  and  control  of  said  train,  engine,  and  cars,  in 
running  or  switching  the  said  car  with  the  defective 
brake  onto  the  spur  or  side  track,  attached  to  a  car 
upon  which  plaintiff  was,  when  the  defendant's  agents 
well  knew  and  were  informed  that  said  brake  was 
defective  before  attaching*  it  to  the  car  plaintiff  was  on, 
and  switching  it,  as  aforesaid.  It  is  unnecessary  to  set 
out  the  allegations  of  the  fifth  and  sixth  counts.  The 
defendant  demurred  to  the  first,   second,   third,   and 
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seventh  counts  upon  the  following  grounds :  (1) 
There  are  no  allegations  in  said  complaint  which  aver 
with  sufficient  certainty  the  violation  by  the  defendant 
of  any  duty  which  it  owed  plaintiff  in  the  premises. 
(2)  There  are  no  facts  allegfed  in  said  complaint  which 
show  that  the  defendant  owed  the  plaintiff  any  duty  in 
the  premises  which  it  violated.  These  demurrers 
were  sustained.  To  the  fourth  and  fifth  counts  the 
defendant  demurred,  upon  the  ground  that  there  are  no 
allegations  in  said  counts  that  the  plaintiff  did  not 
know  of  the  defect  in  the  brake,  or  that  he  gave  infor- 
mation, if  he  knew  it,  as  required  by  section  2590  of 
the  Code.  The  court  sustained  all  of  these  demurrers, 
and,  the  plaintiff  declining  to  plead  further,  judgment 
was  rendered  for  the  defendant.  The  plaintiff  appeals, 
and  assigns  as  error  the  rulings  of  the  court  upDn  the 
pleadings,  to  which  exceptions  were  reserved. 

J,  J,  Altman  and    Wade  &  Vaiig'han^  for  appellant. 
Walker^  Porter  &  Walker^  for  appellee. 

Head,  J.  This  is  an  action  for  personal  injuries. 
It  is  very  clear  the  first  count  of  the  complaint  shows 

no  such  relation  between  the  plaintiff  and 
f»iil-i*"ti«?for  defendant  as  imposed  liability  upon  the  de- 
riei-riUSli.      fondant  for  the  injury  complained  of.     The 

plaintiff  was  in  the  employ  of  the  Turner 
Coal  Company^,  who  was  engaged  in  getting  and  ship- 
ping coal  on  the  line  of  the  defendant's  road.  There 
was  at  Palos,  where  the  coal  company  did  business,  a 
side  or  spur  track,  against  which  was  the  coal  com- 
pany's tipple,  used  for  loading  coal  into  the  cars.  The 
defendant  would  put  cars  on  this  side  track,  near  the 
tipple,  to  be  loaded.  On  the  occasion  of  the  injury  the 
plaintiff  was  riding  on  one  of  these  empty  cars,  a  num- 
ber of  which  were  being  moved  on  the  side  track  to  be 
stopped  at  the  tipple.  The  plaintiff  alleged  that  it  was 
his  duty  to  be  and  remain  upon  said  empty  cars  while 
they  were  being  switched,  and  to  apply  brakes  to  stop 
them  under  the  tipple,  where  they  were  to  be  loaded 
with  coal,  and  while  in   the  discharge  of  this  duty  he 
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applied  the  brakes,  and  that  the  brake  he  attempted  to 
turn  was  defective,  and  instead  of  stopping-  the  cars 
hurled  him  upon  the  track,  and  the  wheels  passed  over 
his  leg",  whereby  he  lost  his  leg.  The  duty  of  the 
plaintiff,  it  must  be  taken,  arose  out  of  his  contract 
with  his  employer  ;  for  there  is  no  allegation  that  there 
was  ever  any  agreement  at  all  with  the  defendant, 
either  by  the  plaintiff  or  the  coal  company,  whereby  it 
became  plaintiff's  duty  to  be  and  remain  upon  the  cars 
and  apply  the  brakes,  and  there  is  nothing  in  the  count 
from  which  the  slightest  implication  could  arise  that 
the  defendant  agreed  on,  assented  to,  or  even  knew  of 
such  an  arrangement  or  duty^ ;  and,  for  aught  that 
appears,  neither  the  defendant  nor  its  servants  knew 
that  the  plaintiff  was  upon  the  car  in  the  performance 
of  any  such  duties  at  the  time  of  the  injury.  If  it  be 
supposed  that  the  servants  saw  him  there,  there  is  noth- 
ing alleged  imposing  a  duty  upon  them  to  treat  him 
otherwise  than  as  a  trespasser.  When  the  plaintiff's 
supposed  duty  to  be  there  had  its  origin,  or  whether  he 
had  ever  been  there  before  the  occasion  of  his  injury, 
does  not  appear.  In  fact,  there  is  nothing  to  show  that 
the  defendant  or  its  servants  knew,  or  ought  to  have 
known,  anything  about  the  plaintiff  or  his  relations  to 
the  coal  company,  or  his  duties  growing  out  of  those 
relations.  He  was  therefore  in  no  position  to  complain 
of  the  defective  brake. 

The  second,  third,  and  seventh  counts  are  infected 
with  the  same  infirmities.  The  demurrers  to  these 
counts  were  properly  sustained.  There  were  several 
amendments  to  the  first  and  third  counts  made  on  a 
separate  paper,  directing  the  insertion  of  certain  para- 
graphs between  certain  words  as  they  occur  in  the 
original  counts.  The  abstratt  so  presents  the  orig- 
inal counts  that  it  is  impossible  for  us  to  know 
where  these  insertions  should  be  made.  We  cannot, 
therefore,  consider  these  amendments.  Those  amend- 
ments which  are  required  to  be  added  at  the  end  of  the 
first,  second, third,  and  fourth  counts  may  be  considered, 
but  in  doing  so  we  find  so  far  as  the  first,  second,  and 
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third  counts  are  concerned,  they  add  nothing*  to  their 
value. 

The  fourth  count,  like  the  first  three,  shows  the  rela- 
tion  of   the   plaintiff  to  the  defendant  was  that  of  a 

stranger,    but  there  are   allegations  which 

u5int^Tct-De'  ^^^^^  ^^^  question  whether  or  not  there  was 
mnmr-Rrror.      such  knowledge  and  consent  on  the  part  of 

the  defendant  as  implied  invitation  to  the 
plaintiff,  by  the  defendant,  in  the  latter's  interest,  in 
the  operation  of  its  business  as  a  common  carrier,  as 
justified  the  plaintiff's  presence  upon  the  cars,  and  im- 
posed a  duty  on  the  defendant  to  furnish  to  him  reason- 
ably safe  appliances.  There  is  no  pretense  in  the 
fourth  count  that  the  plaintiff  was  in  the  employment 
of  the  defendant ;  hence  that  count  can  have  no  refer- 
ence to  the  employers'  liability  act ;  yet  the  only  ground 
of  demurrer  assigned  to  this  count  is  that  it  is  not  alleged 
that  the  plaintiff  did  not  know  of  the  defect  in  the 
brake,  or  that  he  gave  information  of  the  same,  if  he 
knew  it,  as  required  by  section  2590  of  the  Code.  It  is 
obvious  that  this  ground  of  demurrer  is  entirely  out  of 
place.     The  court  erred  in  sustaining  it. 

The  fifth  count  is  under  the  employers'  liability  act, 
alleging  that  plaintiff  was  in  the  employ  of  defendant, 

and  counting  on  the  negligence  of  defend- 

S»efit-WNMf.*   ^"^'^  servants   having  the    management  of 
iw.  the  engine  and  cars,  in  running  and  switch- 

ing said  cars  with  a  defective  brake  on  the 
spur  or  side  track  where  the  plaintiff  was  engaged  in 
the  performance  of  his  duties.  The  only  ground  of 
demurrer  assigned  to  this  count  is  that  above  noted  to 
the  fourth  count.  We  decided  long  ago  that  it  was 
unnecessary  for  the  plaintiff  to  negative  in  the  com- 
plaint that  he  had  knowledge  of  the  defect  or  negli- 
gence causing  the  injury.  That  is  a  matter  of  contrib- 
utory negligence,  which  must  be  brought  forward  by 
plea.  Railway  Co.  z\  Bradford,  86  Ala.  574,  6  South. 
W,  and  authorities  there  cited.  We  cannot  pass  upon 
the  real  merits  of  the  fourth  and  fifth  counts  for  the 
want  of  grounds  of  demurrer  testing  them.  Reversed 
and  remanded. 
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Union  St.  Ry.  Co.  of  Saginaw. 

{Supreme  Court  of  Michigan y  Sept.  14^  iSgj.) 

Exceptions— Appeal. — Where  no  exception  is  taken  to  the  ruling- 
of  the  trial  court,  the  party  is  precluded  from  raising-  the  question 
in  the  supreme  court. 

Street  Railways — Collision — Res  Gestae. — In  an  action  against  a 
street-railway  company  to  recover  for  injuries  received  in  a  collision 
of  two  of  its  cars,  it  is  not  error  to  permit  a  witness  who  was  on  the 
front  car  at  the  time  of  the  collision  to  testify  what  he  and  persons 
who  were  with  him  did  when  they  saw  the  rear  car  approaching,  as 
such  testimony  was  competent  as  a  part  of  the  res  gestce^  for  the 
purpose  of  showing-  that  the  plaintiff  was  not  guilty  of  contributory 
neglig-ence,  in  attempting  tp  jump  from  the  car. 

Exception  —  Absence  of  Ground  —  Appeal — Review. —  Where  no 
ground  was  given  for  an  objection,  and  exception  taken  before  the 
trial  court,  such  exception  cannot  be  considered  by  the  supreme 
court  on  appeal. 

Street  Railways— Action  for  Personal  Injuries— Examination  by 
Doctor — Evidence. — In  such  action,  it  was  not  error  to  permit  the 
physician  who  had  examined  the  plaintiff  after  her  injuries,  to 
testify  that  chloroform  was  administered  in  the  second  examination, 
althoug-h  it  had  not  been  used  in  the  first,  where  such  chloroform 
was  adminintered  as  a  part  of  the  treatment,  and  there  is  nothing 
to  show  that  it  was  unnecessary  and  for  the  purpose  of  a  trial  of 
the  case. 

Same — Same — Condition  of  Plaintiff— Opinion  of  Doctor— Admis- 
sibility.*— Nor  was  it  error  to  permit  the  doctor  to  testify  whether,  in 
his  judg-ment,  the  plaintiff  still  continued  to  suifer  pain  and  would 
be  able  to  do  her  household  duties. 

Same — Same — Result  of  Injuries— Opinion  of  Doctor — Admissi- 
bility. —  In  such  action,  where  the  doctor  had  testified  that  the 
plaintiff  was  suffering  from  a  displacement  of  the  womb,  and  the 
plaintiff  had  testified  that  her  general  health  was  good  prior  to  her 
injuries,  and  that  she  knew  by  her  sensations,  after  the  accident, 
that  a  displacement  had  occurred,  it  was  not  error  to  permit  the 
doctor  to  testify  that  he  attributed  her  condition  to  the  accident. 

Same— Same — Incompetency  of  Motorman — Question  for  Jury. — 
In  such  action,  there  was  evidence  that  the  motorman  of  the  car  on 
which  the  plaintiff  was  riding  was  a  special,  and  had  run  only  nine 
days;  that  prior  to  his  employment  by  the  defendant  forty-one  days 
before  the  accident  he  had  no  experience  in  handling-  electricity  ; 

*Sce  notes  at  end  of  case. 
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that  he  had  read  the  rules  of  the  company  only  once,  and  did  not 
know  whether  or  not  he  knew  the  rule  as  to  the  distance  the  cars 
were  to  be  kept  apart ;  that  the  car,  track  and  appliances  were  in 
good  order ;  that  he  made  no  effort  to  stop  his  car  until  it  was  only 
a  few  feet  from  the  other  car.  Held,  that  the  question  whether  he 
was  inexperienced  and  incompetent  was  for  the  jury. 

Error  to  Sag-inaw  county  circuit  court.     Affirmed. 

Williani  G.  Gag-c^  for  appellant. 

John  F.  O^ Keefc  ( Georg-e  W,  Wcadock^  of  counsel), 
for  appellee. 

Long,  C.  J.     This  action  was  brought  to  recover 
caaestoted  daniag"es  for  injuries  received  by  the  plain- 

tiff in  a  collision  between  two  cars  of  the 
defendant,  on  August  17,  1895.  PlaintiflF  had  verdict 
and  judgment  for  S2,800.  It  appears  that  she  was 
riding  in  an  open  car,  sitting  in  a  seat  facing  the  front 
partition  which  divides  the  main  body  of  the  car  from 
the  platform  of  the  motorman.  It  was  in  the  evening, 
and  the  car  in  which  she  was  riding  was  following  a 
car  of  the  same  description  ahead  of  it  on  the  same 
track.  As  the  forward  car  reached  the  crossing  of  the 
railroad  track  of  the  Cincinnati,  Saginaw  &  Mackinaw 
Railroad,  it  was  brought  to  a  standstill  by  the  motor- 
man,  as  was  the  universal  custom  of  the  company,  and 
its  duty  under  the  law.  The  car  in  which  the  plaintiff 
was  riding,  under  the  rules  of  the  company,  should 
have  been  7j4  minutes  behind  the  forward  car.  The' 
plaintiff  claims  that  the  motorman  of  her  car  drove  that 
car  forward  at  a  great  and  improper  rate  of  speed, 
striking  the  other  car  as  it  stood  at  the  railroad  cross- 
ing ;  and,  although  the  car  in  front  was  in  plain  view 
of  him,  he  did  not  slacken  the  speed,  or  attempt  to, 
until  within  a  few  feet  of  the  forward  car,  so  that  it 
was  impossible  to  avoid  a  collision  ;  that  when  near 
the  forward  car,  and  seeing  that  a  collision  was  un- 
avoidable, she  slid  along  to  the  outer  end  of  the  seat, 
which  extended  across  the  car,  stood  upon  her  feet, 
expecting  to  jump,  and  avoid  the  collision,  when  she 
was  thrown  by  it  upon  the  pavement,  and  seriously  and 
permanently  injured.     The  claim  by  the  declaration  is 
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that  the  motorman  of  the  car  upon  which  she  was  rid- 
ing was  careless  and  reckless,  incompetent,  inexperi- 
enced, and  negligent ;  that  he  did  not  keep  a  lookout 
for  the  car  ahead  nor  the  car  at  the  railroad  track,  and 
did  not  prevent  the  car  he  was  operating  from  colliding 
with  another  of  defendant's  cars  ;  and  that  said  car 
was  being  operated  at  a  high  rate  of  speed.  There  is 
another  count  in  the  declaration  charging  certain  de- 
fects in  the  brake,  by  reason  of  which  the  motorman 
was  unable  to  stop  his  car  in  time.  The  defense  was 
that  the  accident  was  unavoidable,  and  due  to  some 
unknown  condition  of  the  track  or  machinery,  and  also 
that  the  car  was  not  run  at  an  unreasonable  or  unlaw- 
ful rate  of  speed.  There  are  many  assignments  of 
error  relating  to  the  admission  and  rejection  of  evi- 
dence, the  refusal  to  give  certain  requests  to  charge, 
and  to  the  charge  as  given.  From  an  examination  of 
the  record  we  find  no  exception  was  taken  in  many 
cases  to  the  rejection  or  admission  of  testimony,  yet 
counsel  has  included  those  questions  in  his  brief,  and 
presents  them  here  for  consideration. 

1.  It  is  insisted  that  the  court  was  in  error  in  permit- 
ting the  plaintiff  to  introduce  in  evidence  a  dress  waist 
worn  by  her  on  the  night  of  the  accident. 
The  plaintiff  testified  fully  as  to  the  condi-  Sj;^!!*"- 
tion  of  the  waist  before  she  was  thrown 
from  the  car ;  that  it  had  no  tears  or  rents  in  it,  and 
had  just  been  laundered.  It  was  received  in  evidence, 
subject  to  objection  as  incompetent  and  immaterial. 
We  find  nothing  in  the  record  showing  that  any  excep- 
tion was  taken  to  this  ruling.  The  waist  being  exhib^ 
ited  showed  that  it  was  rent  and  torn,  and  the  plaintiff 
testified  its  condition  was  occasioned  by  her  falling 
upon  the  pavement.  It  has  been  repeatedly  held  by 
this  court  that,  where  no  exception  is  taken  to  a  ruling 
of  the  court  below,  the  party  is  precluded  from  raising 
the  question  in  this  court.  Fitzpatrick  v.  Hoffman,  104 
Mich.  231,  62  N.  W.  349 ;  Hogelskamp  v.  Weeks,  37 
Mich.  422  ;  Crippen  v.  Fletcher,  56  Mich.  388,  23  N, 
W.  56. 
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2.     The  witness  Dickenson  was  in  the  car  ahead  of 
the  one  in  which  the  plaintiff  was  riding-.    There  were 

with   him  a  Miss  Tombs,  Miss  Stevenson, 

SfiWM-Ri?"""  ^°^  ^^'  -A^^derton.     They  were  in  the  rear 
«mu«.  seat,  outside  of  the  partition,  and  facing*  the 

car  coming"  towards  them.  Mr.  Dickenson 
says  he  saw  the  car  coming-  very  fast,  running*  at  a  high 
rate  of  speed  ;  that  he  did  not  see  the  motorman  do  any- 
thing* to  stop  the  car  until  about  two  car  lengths  away, 
when  he  tried  to  put  on  the  brakes,  but  it  did  not  seem 
to  stop  the  car  any,  and  the  collision  came  very  soon  ; 
that  he  saw  the  plaintiff  when  she  fell.  He  was  then 
asked,  '*  When  )'^ou  saw  the  car  coming,  what  did  you 
do?''  This  was  objected  to  as  immaterial.  The  wit- 
ness was  permitted  to  answer,  the  court  stating  to 
counsel  that  he  could  take  an  exception  ;  and  the  wit- 
ness testified  :  **  When  the  car  was  close  to  me,  I  turned 
around,  and  threw  my  feet  over  the  outside  railing*,  to 
save  myself."  He  was  then  asked  what  was  done  bj^ 
other  passeng-ers,  and  stated  that  the  parties  who  were 
with  him  turned  around  the  other  way.  It  is  insisted 
that  the  court  erred  in  permitting*  this  testimony  to  be 
given.  We  think  the  testimony  competent  and  admissi- 
ble as  a  part  of  the  res  /gestae.  These  four  parties 
were  at  the  rear  end  of  the  front  car.  The  plaintiff 
was  at  the  front  end  of  the  rear  car,  and  these  parties 
were  in  no  more  dang*er  than  the  plaintiff.  Claim  had 
been  made  that  the  plaintiff  jumped  off  instead  of  being* 
thrown  off.  and  it  is  evident  that  they  all  reg*arded 
themselves  as  in  danger  by  the  collision.  The  defend- 
ant, havingf  put  them  in  a  position  of  dangfer,  could  not 
complain  if,  in  the  excitement  of  the  moment,  they  did 
not  do  just  the  proper  thing.  The  testimony  bears  di- 
rectly on  the  question  of  the  plaintiff's  exercise  of  due 
care,  and  for  the  purpose  of  showing*  that  she  was  not 
g*uilty  of  contributory  neg-ligence  the  testimony  was 
competent  as  a  part  of  the  I'cs  g-esfae.  In  Mitchell  i'. 
Railroad  Co.,  25  Pac.  245,  decided  by  the  supreme 
court  of  California  in  1890,  the  action  was  broug*ht  to 
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recover  damag'es  for  personal  injuries  sustained  by  the 
plaintiff  while  travelling"  as  a  passeng-er  on  defendant's 
road.  It  was  said  by  the  court  that  the  court  below 
erred  in  sustaining'  plaintiff's  objections  to  the  ques- 
tions asked  by  the  defendant  as  to  the  conduct  of  pas- 
seng-ers  who  remained  in  the  car,  and  whether  any  of 
them  were  injured,  and  that  *'  evidence  of  the  action  of 
other  passeng-ers  in  such  cases  is  competent  as  a  part  of 
the  res  g-esiae^  and  to  show  what  they,  being*  in  the 
same  dangerous  situation,  deemed  prudent  conduct. 
They  all  had  an  equal  interest  in  protecting*  themselves, 
and  will  be  presumed  to  have  done  what  appeared  to  them 
to  involve  the  least  hazard.  In  Twomley  v.  Railroad  Co., 
69  N.  Y.  161,  it  was  held  that  **  evidence  of  the  action  of 
other  passengers  was  competent  as  a  part  of  the  res 
gestae^  and  also  as  evidence  of  what  was  deemed  pru- 
dent in  the  same  situation,  having  an  interest  to  take 
the  least  and  avoid  the  greater  hazard."  In  Railroad 
Co.  z\  Fay,  16  111.  568,  it  was  said  :  "  The  conduct  and 
exclamations  of  passeng-ers  in  the  cars  were  not  im- 
properly admitted  as  tending*  to  show  how  the  circum- 
stances of  apparent  dangfer  impressed  every  one,  and  to 
some  deg"ree  explained  plaintiff's  conduct  and  vindi^ 
cated  it  from  rashness  and  imprudence  from  undue 
alarm.  *  *  *  Such  g*eneral  conduct  with  the  ex- 
clamations involuntarily  thrown  out  by  appearances  of 
imminent  peril  may  be  reg^arded  as  a  part  of  the  res 
gestae  iov  th\^  purpose."  But  counsel  contends  that, 
while  this  may  be  the  general  rule,  yet  in  the  present 
case  it  appears  that  Dickenson  and  the  other  parties 
were  in  another  car  ;  and  therefore  the  testimony  wa§ 
incompetent.  But,  as  we  have  seen,  Dickenson  and  the 
others  were  in  the  rear  end  of  the  first  car,  and  the 
plaintiff  was  in  the  front  end  of  the  second  car,  and 
each  equally  in  a  place  of  danger,  and  very  near  to- 
g'ether,  as  the  collision  took  place.  The  fact  that  they 
were  in  separate  cars  under  these  circumstances  does 
not  chang'e  the  reason  of  the  rule. 
3.  Mr.    Alderton,  a  witness   for  the   plaintiff,  was 
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asked  whether  the  car  was  running-  fast  or  slow  when 

it  was  approaching-,  and  stated  that  it  was 

^^^JJirl"****-  ^"^"^i^ff  faster  than  usual.  This  was  ob- 
Appai-s«vie«.  jected  to,  and  it  is  claimed  here  that  the  wit- 
ness was  not  shown  to  have  any  knowledg-e 
whatever  of  the  speed  of  the  car,  had  no  experience, 
and  was  not  a  railroad  man.  While  this  was  objected 
to,  there  is  no  g-round  for  the  objection  and  exception 
taken.     Therefore  it  can  have  no  consideration  here. 

4.  Dr.  Rowe  was  called  by  the  plaintiflF,  and  testified 
that   chloroform    was   administered   to    the    plaintiflF, 

lirwt  Raiiwi  ■-  ^"^  ^^^^  ^^^  ^^^  examined  while  under  that 
Actt*if»rrerMui  influence,  and  as  to  what  he  found  in  refer- 
Sfi^iriiSw-'*'  ence  to  the  condition  of  the  patient  at  that 
itMeiee.  ^j^^      rj\^^  defendant's  claim  is  that  an  ex- 

amination of  her  injuries  had  been  made  by  the  doctor 
only  a  day  or  two  before  this  without  administering 
chloroform,  and  that  this  testimony  about  giving-  it  had 
a  tendency  to  make  the  plaintiflf 's  case  appear  more  seri- 
ous than  it  really  was,  and  that  this  was  prejudicial  to 
the  defendant.  The  chloroform  was  administered  as  a 
part  of  the  treatment,  and  while  the  patient  was  under 
its  influence  the  muscles  of  the  shoulder  and  hip  were 
given  motion  with  the  purpose  of  breaking  up  the  ad- 
hesions ;  and  we  think  the  testimony  was  not  objection- 
able, and  was  introduced  for  the  purpose  of  showing 
the  then  physical  condition  of  the  plaintiflF.  There  is 
nothing  in  the  testimony  in  any  sense  tending  to  show 

that  this  treatment  was  unnecessarv,  or  that 
SJuV^mliBttf'  i^  was  had  for  the  purpose  of  a  trial  of  the 
j^iioiof        case.     The  doctor  was  asked,   while  upon 

the  stand,  whether  or  not,  in  his  judgment, 
the  plaintiflF  still  continued  to  suflFer  pain,  and  whether 
she  would  be  able  to  do  her  household  duties.  We 
think  there  was  no  error  in  this. 

5.  The  doctor   was  also  asked:     **  Assuming  that 

this  patient  you  examined  on  the  17th  of 
SSVitl^Riiiriei  August,  1895,  was  in  good  health,  suflFering 
jjjjjiioBof         from  no  displacements  or  injury  to  her  limb 

or  arm  or  shoulder,  and  on  that  day   was 
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thrown  from  the  street  car  to  the  ground  by  means  of 
two  cars  colliding",  then  what  would  you  attribute  the 
displacement  to  and  the  injury  you  found  upon  her 
person?  Counsel  :  I  object  to  the  question  that  it  is 
not  based  upon  the  evidence.  The  Court :  You  think 
it  does  not  embrace  enoug'h  of  the  facts  and  circum- 
stances ?  Counsel :  It  is  not  based  upon  the  evidence 
in  this  case.  There  is  no  evidence  here  that  there  were 
no  displacements  prior  to  this  time."  The  doctor  tes- 
tified that  he  should  attribute  her  condition  to  that  acci- 
dent. We  think  counsel  is  mistaken  in  saying  that 
there  was  no  evidence  that  there  were  no  displace- 
ments prior  to  that  time.  The  plaintiff  herself  had 
testified  that  her  general  health  was  good  prior  to  the 
accident ;  that  she  had  no  soreness  or  lameness  or  in- 
jury to  the  internal  organs  ;  that  prior  to  that  time  she 
did  all  her  household  work,  washing,  and  ironing. 
On  her  cross-examination  by  counsel  for  defendant  she 
was  asked  :  "  Q.  You  don't  know  there  were  displace- 
ments there,  do  j'ou,  except  what  the  doctor  told  you  ? 
A.  If  you  had  my  feelings,  I  guess  you  would  know  it, 
and  was  a  woman.  Q.  Answer  the  question.  A.  Yes, 
I  did.  Q.  You  know  of  the  displacements  by  the  feel- 
ing and  sensation  that  you  had  ?  A.  Yes,  sir.  Q. 
Never  had  had  it  before?  A.  I  never  had.  Q.  But 
you  could  tell  by  the  feeling  that  it  was  a  displace- 
ment? A.  I  could."  Dr.  Freeman  testified  in  rela- 
tion to  thi^  matter  :  *'  Q.  Who  is  the  first  to  discover 
tumors,  abscesses,  and  displacements  of  the  uterus  ? 
A.  Usually  the  patient  has  some  symptoms  of  distress 
or  irritation  that  causes  her  to  seek  medical  assistance 
and  relief.  Q.  They  all  cause  pain,  do  they  not?  A. 
That  is  the  way  they  are  usually  discovered.  Usually 
symptoms  that  come  from  the  presence  of  them  warn 
the  patient  to  seek  relief."  The  testimony  was  com- 
petent under  the  rule  in  Lacas  v.  Railway  Co.,  92  Mich. 
415,  52  N.  W.  745.  In  the  present  case,  as  in  that,  the 
doctor  had  testified  that  the  plaintiff  was  suffering  from 
a  displacement  of  the  womb. 
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6.  It  is  contended  that  the  court  was  in  error  in  re- 
fusing- to  g;ive  defendant's  sixth  request  to 
?Iw«75S*ror  chargre  as  follows  :  **  One  g-round  of  neg-li- 
?iM%or*!ur^  R^*ice  which  the  plaintiflF  alleg^es  in  her  de- 
claration is  that  the  defendant  did  not  have 
in  charg-e  of  the  car  a  motorman  who  was  competent, 
but  employed  one  who  was  incompetent  and  inex- 
perienced. There  is  no  evidence  in  this  case  that  the 
motorman  in  charg-e  of  this  car  was  incompetent  and 
inexperienced,  so  as  to  charge  the  defendant  with  any 
neg-ligence  on  account  thereof ;  nor  is  there  any  evi- 
dence of  reckless  management  of  the  car  by  the  motor- 
man."  The  court  charged  the  jury  upon  that  subject 
as  follows  :  **  It  is  charged  by  the  plaintiflF  in  this  case 
that  the  defendant  company  was  guilty  of  negligence 
in  employing  an  inexperienced  and  incompetent  moto- 
neer.  You  have  heard  the  testimony  here  concerning 
what  is  required  of  a  motoneer,  what  length  of  time  is 
necessary  to  educate  him  to  properly  perform  his  duties, 
and  you  have  heard  what  this  motoneer's  conduct  was, 
and  I  leave  it  for  you  as  a  question  of  fact.  If  you  find 
under  the  testimony  that  this  motoneer  was  an  inex- 
perienced and  incompetent  motorman,  that  may  be  con- 
sidered by  you  as  evidence  in  determining  whether  the 
company  was  negligent ;  that  is,  if  from  •  this  inex- 
perience and  incompetency  the  accident  occurred,  then 
the  company  would  be  guilty  of  negligence  in  this 
case."  The  accident  occurred  on  August  17,  1895. 
Philip  Deible  was  the  motorman  in  charge  of  the  car. 
On  his  cross-examination  he  testified  as  follows  :  '*  Q. 
Before  you  went  to  work  on  the  6th  of  July,  1895,  you 
knew  nothing  of  the  duties  of  a  motoneer?  A.  No, 
sir.  Q.  You  never  handled  electricity?  A.  No,  sir. 
Q.  Never  ran  a  street  car?  A.  No,  sir.  Q.  Before 
you  went  on  the  street  railway,  what  was  your  busi- 
ness ?  A.  Last  business  I  was  paving  inspector.  Q. 
Before  paving  inspector  ?  A.  I  was  in  the  shoe  busi- 
ness, and  in  the  liquor  business  about  ten  years  ago. 
Afterwards  was  paving '  inspector,  and  finally  got  on 
the  street  railway.     Q.  You  have  the  rules  of  the  com- 
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pany,  have  you,  and  did  you  at  that  time  ?     A.  I  had 
read  them  over.     Q.  How  often  had  you  read   them 
over  before  the   17th  of  August?    A.    Oh,  probably 
once ;  that  is  all.     Q.  That  is  a  book  of  thirty-eight 
pages,  and  you  read  that  once  or  so  before  you  went  to 
do  the  work  of  a  motoneer.     Is  that  right  ?     A.  Yes. 
Q.  And  that  is  all?     A.  That   is  all.     Q.  And   you 
know  this  book  contains  rules  that  govern  your  con- 
duct as  motoneer  ?     A.  Yes,  sir.     Q.  And  before  that 
you  had  no  knowledge  of  it  at  all  ?    A.  No,  sir.  *   *  * 
Q.  So  you  learned  how  from  the  way  these  men  showed 
you?    A.    Yes,  I  got  familiar   with   the   route.     Q. 
How  long  did  you  spend  learning  after  the  sixth  day  of 
July  ?     A.  Nine  days.     *     *     *     Q.  Did  you,  on  Au- 
gust   17th,  know  what  rule  92  was?    A.    Yes.     Q. 
And  you  knew  the  rule  prohibited  one  car  from  follow- 
ing another  car  within  two  hundred  feet?     A.  Yes, 
sir.     Q.  Did  you  know  it  on  the  17th  of  August  last? 
A.  Well,  Icouldn't  say  whether  I  knew  it  or  not."  The 
witness  further  testified  that  he  knew  it  was  a  part  of 
his  duty  to  get  to  a  certain  place  on  time,  and  to  see 
that  he  did  not  get  ahead  of  time.     The  motorman  on 
the  car  ahead   testified  that  Mr.  Deible    was  a   new 
man  on   the  road,    not  having  regular    employment, 
and  was  what  is   known  as  a  special ;    that  be   had 
no  regular   run  ;    that  on   that  night  the   track  was 
dry,  and   in   good  condition ;    that   he   found  no   diffi- 
culty   in    stopping    his   own   car    in  the   usual   way. 
Mr.  Hart,  the  general  manager  of  the  company,  testi- 
fied as  to  the  training  and  instruction  of  the  motormen; 
that  they   were  called   in   and   examined  as  to  their 
abilities  and    understanding   of   machinery,  and  then 
taken  into  the  shops,  and  instructed  by  the  electric 
adjuster,  then  put  on  the  road  with  a  motorman  until 
pronounced  competent  to  run  a  car  ;  that  some  men  pick 
it  up  very  quickly,  and  in  three  or  four  days  will  be 
safe,  but  that  the  company  does  not  permit  them  to 
have  charge  of  a  car  for  ten  days  or  two  weeks  ;  that 
this  man  had  no  regular  run  at  the  time  of  the  collision, 
but  was  what  was  called  a  special,  and  had  no  regular 

9  (N.  s.)  A  &  K  R  Cas-^ 
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run  from  the  time  he  went  on,  July  6th,  to  the  time  of 
the  collision  ;  that  the  company  gfave  him  work  when- 
ever it  had  any.  We  are  unable  to  say  from  this  testi- 
mony that  the  court  was  in  error  in  leaving*  the  question 
to  the  jury  to  determine  whether  or  not  this  motorman 
was  inexperienced  and  incompetent.  In  addition  to  the 
testimony  in  reference  to  his  incompetency,  the  very 
circumstances  under  which  he  permitted  his  car  to 
collide  with  the  other  should  also  have  had  great 
weig'ht  in  the  case.  The  car  and  its  appliances  were 
in  g'ood  condition,  the  track  was  in  g'ood  condition,  and 
under  the  rules  of  the  company  the  motorman  was 
bound  to  keep  the  car  separated  from  the  other  by  200 
feet ;  yet  it  is  shown  that  he  made  no  effort  to  stop  his 
car  until  within  a  few  feet  of  the  car  ahead.  This  may 
have  been  due  to  his  want  of  experience,  rather  than  to 
his  carelessness  ;  at  least,  it  was  a  question  for  the 

jwry. 

•  7.  It  is  also  contended  that  there  was  no  evidence 
that  the  car  was  run  at  a  hig'h  rate  of  speed,  and  the 
court  was  asked  to  so  direct  the  jury.  The  court 
charg-ed  :  '*You  have  heard  the  testimony  concerning- 
the  speed  of  this  car,  and  the  speed  all  cars  are  usually 
run  under  ;  and  you  will  be  judges  of  the  fact  whether 
this  car  ran  at  an  unusual  rate  of  speed  or  not.  If 
this  car  ran  only  at  such  rate  of  speed  as  electric  roads 
are,  after  experience  in  running*  cars,  in  the  habit  of 
running"  them,  and  was  running-  in  the  way  prudent 
railway  companies,  in  the  management  of  their  business, 
run  cars  of  this  character, — if  thev  run  them  at  such  a 
rate  of  speed  as  you  find  this  car  was  run, — then  it 
would  not  be  a  dangerous  rate  of  speed."  We  think 
there  was  testimony  to  support  this  charg-e,  and  that 
the  court  was  not  in  error  in  refusing-  the  request. 

8.  The  court  was  asked  to  charg-e  the  jury  further 
as  follows  :  **If  it  appears  that  the  plaintiff,  by  exer- 
cising that  care  which  persons  of  ordinary  prudence 
observe,  she  might  have  avoided  the  injury  complained 
of,  she  could  not  recover,  and  your  verdict  should  be 
'No  cause  of  action.'"     We  think  this  was  substan- 
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tially  given  by  the  general  charge.  Some  other  requests 
were  tendered  and  refused,  which  we  do  not  deem  it 
important  to  discuss.  All  the  assignments  of  error 
have  had  consideration,  and  we  find  no  error  in  the 
record.     The  judgment  is  affirmed. 

Hooker,  J.,  did  not  sit.     The  other  justices  con- 
curred . 

NOTE. 

Street  Railways — Collisions  of  Cars. — Wynn  v.  Central  Park  N.  & 
B.  R.  R.  Co.,  133  N.  Y.  575,  mem,,  30  N.  E.  Rep.  721,  44  N.  Y.  S.  R. 
673  ;  reversing:  38  N.  Y.  S.  R.,  181,  14  N.  Y.  Supp.  172  ;  Hourney  v. 
Brooklyn  City  R.  Co.,  27  N.  Y.  S.  K.  49,  7  N.  Y.  Supp.  602;  affirmed 
in  130  N.  Y.  641.  mem,,  29  N.  E.  Rep.  1033,  41  N.  Y.  S.  R.  950,  mem,; 
Smith  r.  St.  Paul  City  R.  Co.,  32  Minn.  1,  16  Am.  &  Eng^.  R.  Cas. 
310;  North  Chicago  St.  R.  Co.  v.  Cotton,  (111.),  52  Am.  &  Eng.  R. 
Cas.  238. 


LowELLr  el  al. 

V. 

Washington  County  R.  Co.  et  al. 

{Supreme  Judicial  Court  of  Maine,  March  8,  iSgy,) 

Chartered  Railroads — Change  of  Location — Construction  of  Stat- 
ute.*— ^The  statute  of  1893,  c.  193,  confers  the  same  authority  upon 
chartered  roads  to  make  changes  in  their  location  that  was  previ- 
ously conferred  upon  roads  org-anized  under  the  general  railroad 
law.  Held,  that  the  chang^e  of  location  in  this  case  was  authorized 
by  law. 

Same. — When  a  later  act,  extending*  the  time  for  the  location  and 
construction  of  a  railroad,  identifies  the  corporation,  eo  nomine,  but 
throug-h  error  recites  a  wrong  chapter  as  being  the  act  of  incorpora- 
tion, held,  that  the  later  act  applies  to  the  railroad  therein  named, 
notwithstanding  the  mistaken  number  of  the  chapter. 

County  Commissioners — Approval  of  Contractors'  Bond — Finality 
of  Decision. — By  special  act  of  1895,  c.  91,  the  county  commissioners 
were  authorized  to  pass  upon  the  sufficiency  of  the  guaranty  given 

♦See  Ravenswood,  S.  A  G.  Ry.  Co.  v.  Town  of  Ravenswood,  (W« 
Va.),  4  Am.  A  Eng.  R.  Cas.,  N.  S.,  145 ;  Curry  v.  Board  of  Super- 
visors, 61  Iowa  71, 13  Am.  A  Eng.  R.  Cas.  80.  See  generally  as  to 
Location  of  Route,  6  Rap.  &  Mack  352  ;  Municipal  and  Local  Aid,  6 
Rap.  A  Mack  523. 
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by  contractors  for  the  faithful  performance  of  their  contract  to 
build  a  railroad.  Held,  that  the  commissioners  acted  judicially  in 
approving-  the  bond,  and  that  their  decision  is  final ;  also,  that  the 
court  has  no  authority,  in  the  absence  of  fraud,  to  revise  their 
judg-ment. 

Municipal  Subscription  to  Railroads — Case  at  Bar— Construction 
of  Statute. — By  an  act  of  the  legislature  the  county  of  Washington 
was  authorized  to  subscribe  for  and  take  preferred  stock  in  the 
Washington  County  Railroad.  The  charter  of  the  railroad  gave  its 
termini  as  '*  some  point  on  the  Saint  Croix  river  in  the  city  of  Calais 
or  vicinity,**  and  **  some  point  on  the  Maine  Central  Railroad  in 
Hancock  county.'*  There  was  no  other  direction  or  limitation  upon 
its  location,  other  than  it  must  **pass  through  the  counties  of  Wash- 
ington and  Hancock  by  such  route  as  the  directors  may  select.*' 
When  the  vote  to  take  the  preferred  stock  was  had,  no  location  of 
the  railroad  had  been  made.  Held,  that  the  location  might  be  any- 
where between  the  two  termini,  through  the  two  counties,  and  that 
the  directors  had  full  and  absolute  control  as  to  the  line  of  location. 

Same — Change  of  Location  with  Consent  of  County  Commissioners 
— Effect. — Hela,  that  the  change  in  the  location  hi  this  case,  as  ap- 
proved by  the  railroad  commissioners,  did  not  release  the  county 
from  its  liability  under  its  original  subiscription  for  stocky  and  that 
a  second  subscription  for  stock  was  unnecessary. 

Same— Authority  of  Commissioners  to  Consent. — Also,  while  a 
radical,  fundamental  change  in  the  character  of  an  original  enter- 
prise releases  the  subscriber  for  stock  who  does  not  consent  to  it,  it 
does  not  have  that  effect  if  consented  to.  In  this  case  it  appears  that 
the  county  consented  to  the  changed  location,  as  shown  by  their 
resubscription  for  stock,  and,  there  being  nothing  in  the  vote  of  the 
county  to  the  contrary,  the  county  commissioners  had  authority  to 
give  consent. 

Time  of  Construction — Grading — Compliance  with  Time  Limit. — 
Upon  an  objection  that  work  done  in  grading  before  January  1, 
1896,  was  done  before  location  of  the  line  which  might  be  located 
elsewhere,  and  therefore  cannot  be  treated  as  work  done  upon  the 
road,  within  the  terms  of  the  special  act  of  1895,  c.  91,  held,  that  it 
was  known  from  preliminary  surveys  where  the  line  would  be  at 
that  point,  and  the  actual  location  subsequently  made  coincides 
identically  with  the  grading  done.  These  facts  must  be  regarded 
as  a  substantial  compliance  with  the  statute  limitation  of  time 
within  which  the  work  of  construction  should  be  commenced. 

(Ofiicial.) 

Report  from  Washing'toii  county  supreme  judicial 
court.     Bill  dismissed. 

C.  P.  Stetson,  G.  M.  Hanson^  and  /^  B.  Living- 
ston^ for  plaintiffs. 

C.  E.  &  A.  S.  Littlefield,  and  B.  D.  &  H.  M.  Ver- 
rill,  for  defendants. 

Strout,   J.     Fifteen  taxpayers   in   the   county   of 
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Washington  seek  by  this  bill  to  restrain  the  county 
commissioners  and  county  treasurer  of  cwesuM 
Washington  county  from  any- further  pay- 
ment to  the  Washington  County  Railroad  Company 
upon  the  county's  subscription  for  $500,000  of  the  pre- 
ferred stock  of  the  railroad  company.  The  complain- 
ants claim,  upon  several  g-rounds,  that  the  county  has 
been  released  from  all  liability. 

The  Washing-ton  County  Railroad  Company  was 
incorporated  by  the  legislature  in  1893.  Sp.  Laws 
1893,  c.  454.  The  second  section  of  the  charter  provi- 
ded that  *'  said  corporation  shall  have  the  rig^ht  to 
locate,  construct,  equip,  maintain  and  operate,  or  lease 
a  railroad  from  some  point  on  the  Saint  Croix  river,  in 
the  city  of  Calais,  or  vicinity,  through  the  counties  of 
Washington  and  Hancock,  by  such  route  as  the  direc- 
tors of  said  corporation  may  select,  subject  however 
to  all  provisions  of  the  Revised  Statutes,  chapter  fifty- 
one,  section  six,  to  some  point  on  the  Maine  Central 
Railroad  in  Hancock  county,  including  a  branch  to 
E^tport,  and  to  consolidate  with  any  railroad  company 
in  the  state  of  Maine,  or  in  the  province  of  New  Bruns- 
wick, with  which  it  may  connect."  Section  7  of  the 
charter  provided  that  the  charter  should  become  void 
**  unless  the  railroad  between  Calais  and  some  point  on 
the  Maine  Central  Railroad  as  aforesaid,  shall  have 
been  located  and  the  construction  thereof  commenced 
by  the  first  day  of  February,  1895,"  "and  the  railroad 
completed  for  travel  between  said  termini  by  the  first 
day  of  February,  1899,"  '*  except  as  to  such  part  there- 
of as  may  then  have  been  completed."  By  chapter  90 
of  the  Special  Laws  of  1895,  "  the  time  for  the  location 
and  construction  of  the  Washington  County  Railroad 
Company,  incorporated  under  chapter  fifty-four  of  the 
Private  Acts  of  Eighteen  Hundred  and  Ninety-Three, 
is  hereby  extended  to  four  years  from  the  date  of  the 
approval  of  this  act,  and  all  the  provisions  of  said  chap- 
ter shall  be  and  remain  in  force  during"  said  four  years." 
This  act  was  approved  February  28,  1895. 

It  will  be  noticed  that  the  act  of  1895  refers  to  the 
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original  charter  as  chapter  54,  when  it  should  have  been 
45i.  Chapter  54  was  an  act  in  regard  to  larceny.  But 
the  act  extends  the  time  for  the  construction  of  the 
"Washington  County  Railroad  Company,"  incorporated 
in  1893.  The  only  act  of  incorporation  of  the  Wash- 
ington County  Railroad  Company  in  that  year  was  by 
chaoter  454.  The  latter  act  identifies  the  railroad,  eo 
nomine;  and  it  would  be  puerile  to  hold  that,  because 
of  the  mistaken  number  of  the  chapter,  the  later  act  did 
not  apply  to  the  original  charter  of  1893.  Woodworth 
V.  Grenier,  70  Me.  242.  By  chapter  91  of  the  Special 
Laws  of  1895,  the  county  of  Washington  was  author- 
ized to  aid  in  the  construction  of  the  railroad  '*  by  sub- 
scribing for  and  purchasing  preferred  stock  of  the 
Washington  Countj'^  Railroad  Company  to  an  amount 
not  to  exceed  five  hundred  thousand  dollars  in  all." 
Full  provision  was  made  in  the  act  for  submitting  to 
the  voters  of  the  county  the  question  whether  the 
county  should  so  subscribe.  It  is  admitted  that  all  the 
provisions  of  this  act  were  complied  with  to  validate  a 
favorable  vote,  and  that  by  an  overwhelming  vote,  on 
the  29th  of  July,  1895,  the  voters  of  Washington  county 
authorized  a  subscription  of  $500,000  to  the  preferred 
stock  of  the  railroad.  Section  6  of  the  act  provided 
that,  if  the  county  authorized  the  subscription,  then 
*' when  the  entire  line  shall  be  under  contract  and  a 
satisfactory  guarantee  is  given  to  the  county  commis- 
sioners, that  the  line  shall  be  completed  under  said  con- 
tract, then  said  commissioners  shall  cause  subscription 
to  be  made  in  behalf  of  said  county  for  preferred  stock" 
to  the  amount  authorized.  The  act  also  provided  (sec- 
tion 7)  that  unless  the  location  of  the  railroad  '*  through 
Washington  county  from  the  west  line  thereof  to  the 
Saint  Croix  river"  should  be  filed  with  the  county 
commissioners  on  or  before  October  1,  1899,  ''accom- 
panied by  the  affidavit  of  the  majority  of  the  directors 
of  said  company,  that  they  intend  in  good  faith  to  pro- 
ceed "  with  construction,  "and  shall  have  begun  the 
work  of  actual  construction  of  said  line  within  said 
county  on  or  before  the  first  day  of  January,  eighteen 
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hundred  and  ninety-six,  then  if  either  of  said  conditions 
fail,"  all  the  provisions  of  the  act  relatingr  to  the  rail- 
road ''shall  become  null  and  void,  and  said  comp)any 
shall  thereby  forfeit  all  rigfhts  herein  conferred  or 
granted  *'  by  the  county  of  Washington. 

It  will  be  noticed  that  the  charter  of  the  railroad 
gives  its  termini  as  "some  point  on  the  Saint  Croix 
river  in  the  city  of  Calais  or  vicinity,"  and  "  some  point 
on  the  Maine  Central  Railroad  in  Hancock  county." 
There  is  no  other  direction  or  limitation  upon  its  loca- 
tion, other  than  it  must  *'  pass  through  the  counties  of 
Washington  and  Hancock  by  such  route  as  the  directors 
may  select." 

When  the  vote  to  take  preferred  stock  was  had,  no 
location  of  the  railroad  had  been  made.  It  might  be 
anywhere  between  the  termini,  through  the  two  coun- 
ties. The  directors  had  full  and  absolute  control  as  to 
the  line  of  location.  The  length  of  the  road  exceeds  100 
miles.  It  is  evident,  from  the  latitude  given  in  the 
charter,  that  the  legislature  contemplated  a  ro^d  which 
should  aflFord  to  Washington  county  an  outlet  to  the 
Maine  Central,  and  by  it  to  the  sea,  shorter  and  more 
convenient  than  any  existing  land  communication,  and 
thus  largely  develop  the  resources  of  Washington 
county  in  particular  and  the  state  generally.  It  de- 
signedly left  to  the  practical  judgment  of  the  directors 
the  selection  of  the  most  feasible  route  ;  reference  be- 
ing had  to  the  expense  of  construction,  the  possibility 
of  obtaining  the  necessary  funds,  and  all  other  consid- 
erations that  would  affect  or  control  the  choice  of  route. 
When  the  question  was  submitted  to  the  voters  of  the 
county,  they  knew  that  no  location  had  been  made,  and 
that  the  directors  of  the  road  alone  were  authorized  to 
make  such  selection  of  route  as  they  might  deem  wise, — 
limited  only  to  the  two  termini, — ^and  between  them  to 
pass  through  Washington  and  Hancock  counties.  It  is 
claimed  by  complainants  that,  when  the  matter  was  sub- 
mitted to  the  people,  it  was  understood  or  represented 
that  the  location  would  be  from  Calais,  down  the  mar- 
gin of  the  St.  Croix  to  Red  Beach,  and  thence  on  to 


120  CHANGE  OF  LOCATION.  Vol.  IX 

(N.  S.) 

l/owell  V.  Washington  County  R.  Co. 

Detinysville.  It  is  sufficient  to  say  that  the  case  fails  to 
disclose  any  evidence  of  such  representation  or  under- 
standing*. And,  if  it  had,  it  would  have  made  no  differ- 
ence, as  the  place  of  location  was  intrusted  to  the  dis- 
cretion of  the  directors  as  necessity  might  require,  and 
they  mig'ht  judgfe  expedient. 

The  vote  of  the  county  having-  been  canvassed  and 
declared  by  the  county  commissioners  and  properly  re- 
corded on  August  15,  1895,  the  railroad  company  on 
September  5,  1895,  made  a  contract  with  George  P. 
Wescottand  James  Mitchell  by  which  the  entire  line 
was  to  be  constructed  by  the  contractors  for  a  price 
stipulated  therein.  Although  the  line  had  not  then  been 
located,  the  contract  bound  the  contractors  to  build  be- 
tween the  termini,  through  Washington  and  Hancock 
counties,  wherever  it  might  be  located  by  the  directors. 
They  also  bound  themselves  to  conform  to  the  charter 
and  the  act  authorizing  the  county  of  Washington  to 
aid  the  road.  The  contractors  on  the  13th  day  of  Sep- 
tember, 1895,  gave  a  bond  with  sureties  to  the  county 
commissioners  of  Washington  county,  in   the  sum  of 

$100,000  for  the  faithful  performance  of 
X'n-Km»i  ^^^^^  contract  to  build  the  railroad.  This 
■'■J-pT*  n  "^^^d  was  approved  by  the  county  commis- 
•f  »teiiiM.  '      sioners,  in  accordance  with  section  6,  c.  91, 

Sp.  Laws  1895.  The  statute  conferred  upon 
the  county  commissioners  authority  to  pass  upon  the 
sufficiency  of  the  guaranty.  In  doing  this  they  acted 
judicially,  and  their  decision  was  final.  We  have  no 
authority,  in  the  absence  of  fraud,  to  revise  their  judg- 
ment. Walton  V.  Greenwood,  60  Me.  355-368  ;  Rev. 
St.  c.  78,  §  10  ;  Brewer  i;.  Railroad,  113  Mass.  56  ;  Eng- 
lish  V.  Smock,  34  Ind.  36  ;  State  v.  Dunnington,  12  Md. 
340.  These  acts  constituted  a  full  compliance  with 
the  conditions  precedent  required  by  section  6,  c.  91, 
Sp.  Laws  1895  ;  and  the  county  commissioners  were 
then  authorized  to  subscribe  for  $500,000  of  the  pre- 
ferred stock  of  the  railroad  company,  which  they  did 
on  September  21,  1895. 

To  hold  their  rights  under  this  subscription,  as  pro- 
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vided  in  section  7,  c.  91,  Sp.  Laws  1895,  it  was  neces- 
sary that  the  work  of  actual  construction  of  the  road 
within  the  county  of  Washington  should  have  been  be- 
g^n  on  or  before  January  1,  1896.  The  bill  alleges 
**  that  work  was  begfun  on  said  railroad  about  October 
1,  1895,  and  continued  by  said  contractors  (Wescott 
and  Mitchell)  in  the  towns  of  Machiasand  Jonesboro," 
upon  which  the  county  commissioners  paid  to  the  rail- 
road company  over  S22,000,  in  accordance  with  section 
6  of  chapter  91,  which  required  a  pro  rata  payment  by 
the  county  upon  its  stock  when  the  company  *' shall 
have  g^raded  any  section  of  five  miles  of  its  line."  At 
this  time  the  line  had  not  been  actually  and  finally  lo- 
cated, but  it  was  known  where  the  line  would  be  at  the 
place  of  this  work,  and  the  subsequent  location  in  fact 
is  identical  with  it.  The  evidence  shows  that  about 
seven  miles  of  the  road  had  been  graded  by  Wescott 
and  Mitchell  under  their  contract  prior  to  January  1, 
18%,  and  that  prior  to  that  time  the  contractors  had  ex- 
pended in  the  grrading  and  right  of  way  over  $45,000, 
and  incurred  liabilities  in  addition  of  over  $3,000. 
These  sums  included  $25,000  paid  J.  N.  Greene  in  ac- 
cordance with  section  4,  c.  90,  Sp.  Laws  1895.  It  is  in 
evidence  that  about  15  miles  of  road  in  all  within  the 
county  of  Washington  had  been  graded  at  the  time  of 
filings  this  bill. 

The  rig'hts  of  the  parties  had  now  become  fixed,  and, 
if  the  contractors  had  proceeded  with  the  construction 
of  the  road,  the  corporation  would  have  been  entitled 
to  receive,  and  the  county  bound  to  pay,  under  its  sub- 
scription, for  every  section  of  five  miles  graded,  the 
-pro  rata  amount  provided  for  in  section  6  of  chapter  91. 
The  contract  of  Wescott  and  Mitchell  described  the 
line  as  running  through  Robbinston,  Perry,  and  Pem- 
broke to  Dennysville,  although  no  actual  location  had 
then  been  made  by  the  directors.  They  undoubtedly 
contemplated  locating  it  through  those  towns,  and  in 
March,  1896,  the  directors  did  regularly  locate  the  line 
through  those  towns  to  Dennysville,  and  from  thence 
to  the  Maine  Central,  which  location  was  duly  approved 
by  the  railroad  commissioners. 
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Meantime  Wescott,  one  of  the  contractors  to  construct 
the  road,  becoming-  sick,  utterly  refused  to  proceed 
under  the  contract.  The  railroad  company  then  had 
the  rigfht,  by  suit,  to  recover  damages  for  breach  of 
the  contract,  and  the  county  commissioners  could  have 
resorted  to  a  suit  upon  their  bond.  But  all  parties 
desired  the  road  to  be  built.  These  suits  would  not 
have  accomplished  that  result.  In  this  dilemma,  the 
railroad  company  made  a  new  contract  for  the  construc- 
tion with  James  Mitchell  for  the  same  cost,  and  practi- 
cally upon  the  same  terms  and  conditions,  who  gave  a 
bond  to  the  county  commissioners,  with  sureties  satis- 
factory to'and  approved  by  them,  for  the  performance 
of  his  contract ;  and  this  substituted  contract  and 
guaranty  was  accepted  by  the  county  commissioners  in 
lieu  of  the  first  contract  and  guaranty.  Under  the  new 
contract  and  guaranty  the  county  commissioners  and 
the  railroad  company  had  reason  to  believe  that  the 
actual  building  of  the  road  was  assured.  It  could 
make  no  difference  to  the  county  by  whom  the  work  of 
construction  was  done,  if  the  cost  was  not  increased. 
The  important  and  greatly-desired  object  was  to  have 
the  road  built. 

It  wis  not  necessary,  nor  could  it  be  expected,  in  a 
g-reat  enterprise  like  this,  involving  a  cost  of  over 
$2,000,000,  that  the  railroad  company,  when  commenc-- 
ing  work,  should  be  in  possession,  or  have  in  control, 
the  entire  amount  of  funds  necessary  to  complete  the 
work,  as  claimed  by  complainants.  If  such  had  been 
the  rule,  few  railroads  would  have  been  built.  With 
the  $500,000  from  the  county,  and  such  subscriptions 
as  could  be  obtained  along-  the  line  of  the  road,  it  might 
well  be  assumed  that  sufficient  bonds  of  the  road  could 
be  floated  as  the  funds  were  needed  to  complete  it. 

Complainants  earnestl}'^  contend  that  this  change  of 
contract  and  guaranty  was  unauthorisjed,  and  released 
the  county  from  its  subscription.  The  objection  does 
not  impress  us  as  valid.  On  the  contrary,  under  the 
circumstances  of  the  case,  the  directors  acted  wisely  in 
making  a  new  contract  to  insure  the  construction  of  the 
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road,  instead  of  resorting-  to  a  suit  for  damag-es  under 
the  contract.  The  commissioners  would  have  encoun- 
tered the  same  practical  difficulty  in  a  suit  upon  the 
orig-inal  bond. 

Before  any  work  was  done  upon  that  portion  of  the 
line  between  Calais  and  Dennysville,  the  directors 
found  that  the  g-reat  cost  of  grading  this  road  through 
Robbinston  and  Perrv  endanscered  the  success  of  the 
enterprise,  and  that  a  route  from  the  St.  Croix,  in 
Calais,  through  Baring*  and  Charlotte  to  Dennysville, 
could  be  graded,  at  a  saving  of  at  least  $100,000,  with- 
out increasing"  the  distance,  or  lessening  the  usefulness 
of  the  road  as  a  through  line  to  the  Maine  Central. 
They  therefore  deemed  it  wise,  for  the  interest  of  the 
railroad,  the  county,  and  the  state,  to  change  the  loca- 
tion through  Robbinston  to  one  through  Baring,  and 
thence  to  Dennysville,  a  distance  of  about  20  miles. 
No  change  of  location  from  Dennysville  to  the  Maine 
Central,  a  distance  of  about  80  miles,  was  contemplated 
or  made.  Accordingly  the  directors  abandoned  the 
former  location  from  Calais  to  Dennysville,  and  located 
a  new  line  to  Dennysville,  through  Baring  and  Char- 
lotte. This  location  commenced  at  the  St.  Croix  & 
Penobscot  Railroad,  in  Calais,  on  the  bank  of  the  St. 
Croix  river,  at  a  point  about  five  miles  westerly  of  the 
eastern  terminus  of  the  St.  Croix  &  Penobscot  Rail- 
road ;  thence  through  Baring  and  Charlotte  to  Dennys- 
ville. From  the  point  begun  at,  it  was  proposed  to 
pass  over  the  St.  Croix  &  Penobscot  Railroad  to  a 
station  in  the  populous  part  of  Calais  almost  identical 
with  that  established  by  the  original  location.  The 
first  location  began  at  or  near  the  southern  terminus  of 
the  St.  Croix  road.  Mitchell,  the  contractor,  controlled 
the  St.  Croix  &  Penobscot,  and  the  charter  of  the 
Washington  County  Railroad  authorized  consolidation 
with  other  railroads.  The  utilizing  of  the  St.  Croix 
road  saved  the  building  of  about  three  miles  of  new 
road.  This  location  was  duly  approved  by  the  railroad 
commissioners  on  July  11,  18%,  and  by  the  county 
commissioners  on  July  28,  1896.     This  was  a  substan- 
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tial  compliance  with  the  charter  (People  v.  Holden,  82 
111.  93),  since  which  time  about  8  miles  had  been  graded 
upon  this  new  location  before  the  filing-  of  the  bill. 

It  is  strenuously  urged  by  the  complainants  that  the 
change  was  unauthorized  ;  that,  when  the  first  location 
had  been  made  and  approved,  the  delegation  to  the  rail- 
road company  of  the  right  of  eminent  domain,  under  the 
charter,  had  been  exhausted  ;  and  that,  if  the  railroad 
should  be  constructed  upon  this  line  under  purchase  of 
the  right  of  way,  it  is  such  a  deviation  as  absolves  the 
county  from  liability  under  its  subscription  to  stock. 

It  is  true  that  in  many  cases  the  exercise  of  a  granted 
power  is  once  for  all.  But,  aside  from  statute,  the 
better  opinion  now  is,  as  to  railroads,  that  the  exercise 
of  the  right  of  eminent  domain  is  not  exhausted  by  the 
first  location.  Railroads  are  of  great  utility  to  the 
business  of  a  community.  They  generally  attract 
population  and  new  industries  along  their  line,  and  to 
meet  the  necessities  thus  produced,  and  to'  afford 
greater  service  to  the  people,  it  becomes  necessary, 
from  time  to  time,  to  have  enlarged  terminal  facilities, 
new  stations,  sidings,  etc.  These  needs  cannot  always 
be  foreseen,  and,  if  they  could,  it  might  be  difficult  or 
impossible  to  raise  sufficient  funds  to  provide  for  these 
future  demands  at  the  inception  of  the  enterprise  ;  and 
accordingly  it  is  now  held  that  the  right  of  eminent 
domain  continues  in  the  corporation,  unless  limited  in 
its  charter,  to  meet  these  necessities.  Elliot,  R.  R.  § 
962 ;  Rand.  Em.  Dom.  §  116  ;  Railroad  v.  Williams, 
54  Pa.  St.  107;  Hagner  v.  Railroad,  154  Pa.  St.  478, 
25  Atl.  1082;  Railroad  v.  Daniels,  16  Ohio  St.  396 ; 
Prather  T'.  Railroad,  52  Ind.  42;  Railroad  v,  Wilson, 
17  111.  123  ;  Peck  v.  Railroad,  101  Ind.  366. 

This  court  has  held  that  a  railroad  company  cannot 
condemn  land  for  an  extension  of  its  road  after  the  time 

limited    in   its  charter   for   completing   the 

fSiI^M""#r  ^^^^-  P^^ivey  v.  Railroad,  30  Me.  501.  But 
iMiUoB-G«B.  this  doctrine  is  not  inconsistent  with  the 
wSm*^^  right  of  a  railroad  company  to  condemn  land 

for   necessary   stations   and   sidings  as  the 
necessity  therefor  may  arise.     But  the  matter  is  regu- 


■ 
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lated  in  this  state  by  statute.      Rev.  St.  c.  51,  §  6, 
relating*  to   railroad   corporations  created    under    the 
general  law,  provides  that  the  location  of  the  route 
shall  be  presented  to  the  railroad  commissioners,  and 
also  filed   with  the  county  commissioners,  and  if  the 
railroad  commissioners  approve  the  location,  and  deter- 
mine that  public  convenience  requires  it,  the  corpora- 
tion  may   proceed    with    the    construction,    *'but    the 
location  so  filed  shall  not  vary,  except  to  avoid  expense 
of  construction,  from  the  route  first  presented  to  said 
board  of  commissioners  unless  said  variaticm  is  approved 
by  them."     This  section  is  made  a  part  of  the  charter 
of  the  Washington  County  Railroad.     Under  it,  it  is 
obvious  that  there  is  a  variation  from  the  original  loca- 
tion, to  avoid  expense  of  construction,  which  in  this  case 
could  be  made  subject  to  the  approval  of  the  railroad 
commissioners.     As  this  section  applied  only  to  corpo- 
rations created  under  the  general  law,  unless  specially 
referred  to  in  the  charter,  and  as  many,  if  not  most,  of 
the  large  roads  existed  under  special  charter,  the  legis- 
lature in  1893,  by  chapter  193,  authorized  any  railroad 
corporation,  under  the  direction  of  the  railroad  com- 
missioners, to  make  an)'  changes  in  the  location  deemed 
necessary  or  expedient,  and  for  this  purpose  they  were 
authorized  to  purchase  or  condemn   lands  under  the 
ri^ht  of  eminent  domain.     While  this  statute  is  not  in 
terms  an  amendment  of   section   6  of   chapter  51,  it 
relates   to   the   same    subject-matter,   and, 
being  in  pari  materia,  should   be  construed 
with  it.     Collins  v.  Chase,  71  Me.  434.     It  confers  the 
same  authority  upon  chartered  roads  that  was  previously 
conferred  upon  roads  organized  under  the  general  law. 
It  was  intended  to  cure  a  defect  in  the  statute.     It 
enlarges  the  rights  of  railroads  existing  by  charter. 
No  reason  is  perceived  why  its  benefits  should  not  be 
shared  by  the  Washington   County   Railroad.       The 
reference  to  section  6  in  the  charter  should  not  be  con- 
strued to  exclude  this  general  law.      State  v.  Chad- 
^urne,  74  Me.  508.     The  case  of  State  v,  Cleland,  68 
Me.  258,  was  of  a  specific  grant,  acting  upon  a  particu- 
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lar  thing",  inuring  to  the  benefit  of  a  singfle  individual. 
A  subsequent  g-eneral  act  upon  the  same  subject-matter, 
and  affecting  the  right  of  persons  generally,  was 
properly  held  not  to  repeal  or  modify  the  first  act. 
But  this  principle  does  not  apply  in  this  case.  The 
same  may  be  said  of  County  of  Cass  v.  Gillett,  100  U. 
S.  585. 

It  follows  that  the  change  in  the  location,  as  approved 

by  the  railroad  cwnmissioners,  was  author- 

SffcinwSro*"*'  ized   by   law.      All  the   provisions   of   law 

iTtMn-TiKet      were  complied  with   which   were  necessary 

to  render  it  valid. 

Such  change  did  not  release  the  county  from  its 
liability  under  its  original  subscription  for  stock.  The 
second  subscription  was  unnecessary.  It  was  made 
from  abundant  caution,  but  it  did  not  change  or  inval- 
idate the  first  and  original  subscription.  At  most,  it 
was  a  substitution  of  a  subscription  for  one  already  in 
force,  upon  which  the  county  commissioners  took  a 
guaranty  to  secure  the  building  of  the  road  under  the 
new  contract,  and  was  within  the  power  of  the  county 
commissioners,  and  binding  upon  the  county,  it 
neither  enlarged  nor  changed  the  liability  which  the 
county  by  its  votes  authorized  its  commissioners  to 
assume  for  it.  It  was  not  a  new  execution  of  a  power 
once  completely  executed,  butareaffirmanceof  aformer 
act,  done  by  consent  of  parties,  with  full  authority  from 
the  county. 

It  must  be  remembered  that  the  charter  was  for  a 
road  from  the  St.  Croix,  at  or  near  Calais,  through 

Washington  and   Hancock    counties,    to  a 

Kri^tltfu "ilui.  j^^c*^^^**  wi^b  the  Maine  Central,  upon  such 
rM/i-toMBi  line  as  the  directors  should  determine.  The 
•f«»uu."*  *"   vote  of  the  county  was  to  take  stock  in  a 

road  to  be  built  under  this  general  charter. 
No  conditions  were  aflSxed  to  the  vote,  and  none  can  be 
implied,  except  as  stated  in  the  charter.  The  sub- 
scription by  the  county  commissioners  was  without 
condition.  No  route  had  then  been  determined  upon. 
The  fact  that  the  directors  afterwards  located  one  route 
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did  not  have  the  effect  of  a  condition  subsequent  that 
the  road  should  be  built  on  that  route,  so  far  as  the 
subscriber  for  stock  was  concerned  ;  and  the  changfe  to 
another  location  within  ,the  chartered  limits  was  one 
the  directors  had  a  right  to  make,  subject  to  approval 
by  the  railroad  commissioners. 

This  was  known  to  the  voters  when  they  cast  their 
ballots,  and  to  the  county  commissioners  when  they 
subscribed  for  stock.  If  the  vote  or  subscription  had 
been  upon  a  condition,  the  subscriber  would  not  be 
held  if  the  condition  had  not  been  performed.  Rail- 
road V.  Brewer,  67  Me.  295.  But  here  there  was  no 
condition.  In  such  a  case  a  change  in  the  charter  does* 
not  relieve  the  subscriber  (Dam  Co.  v.  Gray,  30  Me. 
547) ;  nor  does  a  change  or  extension  in  the  route 
(Railroad  Co.  v.  Winchester,  13  Allen,  32 ;  Nugent  v. 
Supervisors,  19  Wall.  242;  Cantillon  v.  Railroad,  78 
Iowa,  56,  42  N.  W.  613  ;  Bank  v.  Concord,  50  Vt.  279; 
Martin  v.  Railroad,  8  Fla.  370). 

A  radical,  fundamental  change  in  the  character  of 
the  original   enterprise    releases    the    subscriber   for 
stock  who  does  not  consent  to  it.     It  does    . 
not  have  that  effect  if  consented  to.     In  this  titi-iXhoJuy  tf 
case  the  county,  through  its  county  commis-  Jj?"!?*"*"  ** 
sioners,  has  consented  to  the  changed  loca-  . 
tion,  as  shown   by  their    re-subscription    for    stock. 
There  being  nothing  in  the  vote  of  the  county  to  the 
contrary,  the  county  commissioners  had  authority  to 
give  consent.     But  we  hold  the  change  was  not  of  that 
radical  and  fundamental  character  which  would  relieve 
a  non-consenting  stock  subscriber.     Moesen  v.   Port 
Washington,  37  Wis.  174. 

It  is  claimed  that  the  work  done  in  grading  before 
January  1,  1896,  was  done  before  location  of  the  line, 
which   might   be   located    elsewhere,    and, 
therefore,  it  cannot  be  treated  as  work  upon       SJletioil**' 
the  road,  within  chapter  91  of  the  Special 
Laws  of  1895.     But  it  was  evidently  known  from  pre- 
liminary surveys   where   the   line   would    be   at  that 
point,  and  the  actual  location  subsequently  made  coin- 
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cides  identically  with  the  grading  done.  These  facts 
must  be  regarded  as  a  substantial  compliance  with  the 
statute  limitation  of  time  within  which  the  work  of 
construction  should  be  commenced.  A  great  public 
enterprise  like  this,  of  manifest  importance  to  Wash- 
ington county  specially,  and  the  state  generally,  should 
not  be  thwarted  or  overthrown  by  the  court  upon  tech- 
nical and  unimportant  grounds.  A  substantial  compli- 
ance with  the  requirements  of  the  charter  and  the  laws 
applicable  is  sufficient.  Such  is  the  doctrine  of  the 
courts. 

Bill  dismissed,  with  costs. 


Valley 

V. 

Concord  &  M.  R.  R. 

{Supreme  Court  of  New  Hampshire^  July  31^  iSgd,) 

Horse  Frightened  by  Lumber  near  Highway* — Pleading. — In  an 
action  ag^ainst  a  railway  company  to  recover  for  injuries  throug^h 
being  thrown  from  a  wag-on  upset  by  a  horse  which  was  frightened 
by  lumber  negligently  piled  close  to  a  public  highway,  it  was  not 
necessary  for  the  plaintiff  to  allege  due  care,  or  that  the  luml)er 
was  within  the  limits  of  the  highway. 

Same — Evidence  of  Subsequent  Fright  at  Same  Object. — In  such 
action,  evidence  of  the  conduct  of  the  plaintiff's  horse  on  being 
driven  past  the  lumber  after  the  accident  and  on  the  same  day,  was 
competent  evidence  on  the  question  of  the  cause  of  the  accident. 

Different  Dress  Worn  after  Accident— Evidence — Admissibility. — 
In  such  action,  testimony  of  the  plaintiff  regarding  the  kind  of 
dress  she  was  obliged  to  wear  after  the  accident  was  competent  on 
the  question  of  the  extent  of  her  injury. 

Suggestion — Introduction  of  Evidence  to  Rebut. — The  plaintiff 
may,  in  such  action,  introduce  evidence  to  rebut  a  suggestion  or 
insinuation  made  by  questions  put  upon  cross-examination,  or  in 
any  manner,  that  her  relations  with  a  person  are  improper. 

Horse  Frightened  by  Lumber  near  Highway — Liability  of  Com- 
pany.— In  such  action  it  was  proper  to  refuse  an  instruction  that  the 
railway  company  was  not  liable  if  the  lumber  was  outside  of  the 
limits  of  the  highway. 

*As  to  Horses  Frightened  by  Lumber  near  Crossing,  see  5  Am.  A 
Eng.  R.  Cas.,  N.  S.,  282. 
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Exceptions  from  Hillsboro  county.     Overruled. 

The  court,  subject  to  exception,  overruled  a  demur- 
rer to  the  declaration,  the  allegations  of  which  were, 
in  substance,  that  the  defendants   ''so  negligently  and 
carelessly  placed,  piled,  and  scattered  about,  close  to" 
a  public  highway,  certain  planks,  timbers,         cwestou* 
and  lumber,  that  the  plaintiff's  horse,  at- 
tached to  a  wagon,   while   she  was  lawfully  driving  it 
on  the  highway  near  the  timbers  and   lumber,    was 
thereby  frightened,  and  caused  to  run  and  upset  the 
wagon,  whereby  the  plaintiff  was  injured.     The  acci- 
dent occurred  near  a  highway  crossing,  and  the  horse 
was  afterwards,  on  the  same  day,  twice  driven  by  the 
same  place.     The  plaintiff's  counsel,   in  his  opening, 
stated  that  on  approaching  near  the  lumber  the  horse 
**became  uneasy,   excited,  and  pricked  up  her  ears," 
and  that  on  the  first  occasion  "a  person  took  her  by  the 
bridle  and  led  her  past  the  ties  and  planking,  after 
which  she  was  willing  to  go  along,  and  resumed  her 
usual   pace."     To    these    statements    the    defendants 
excepted.     Subsequently  the  plaintiff,   without  objec- 
tion, introduced  evidence  tending  to   show   that   the 
conduct  of  the  horse  was  as  stated  by  counsel.     Sub- 
ject to  exception,  the  plaintiff  testified  that  she  wore  a 
Mother  Hubbard  dress  the  summer  after  the  accident ; 
that  she  could  not  bear  clothing  around  her,  or  wear 
corsets ;  that  she  had  worn  them  only  twice  since  the 
accident,  and  always  wore  them  before ;  that  prior  to 
the  accident   her  clothes   were   suspended   from    her 
corsets,  and  since  by  suspenders  over  her  shoulders. 
The  plaintiff's  evidence  tended  to  show  that  for  five 
years  prior  to  the  accident  she  was  employed  as  house- 
keeper in  the  hotel  of  one  Condon.     She  was  cross- 
examined  in  respect  to  her  relations  with  Condon,  for 
the  purpose,  apparently,  of  showing  that  they  were 
improper.     On     re-examination   she     was    permitted, 
subject  to  exception,  to  state  what  persons  composed 
Condon's  family  and  employees,  and  to  name  some  of 
his  boarders.     A  physician  called  to  the  plaintiff  soon 
after  the  accident  testified  that  he  found  her  in  bed  ; 

9  (N.  s.)  A  &  E  R  Cas— 9 
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that  she  was  nervous,  flinched  under  examination  ;  and, 
subject  to  exception,  that  he  considered  her  hardly 
capable  of  making*  correct  answers.  Another  physician 
testified  that  he  examined  the  plaintiff,  and  found  the 
coccyx  displaced,  and,  subject  to  exception,  that,  if  she 
were  thrown  from  a  wagon  and  drag-ged  feet  first,  she 
might  strike  against  something  and  fracture  the  coccyx; 
that,  if  she  was  dragged  by  the  hands,  there  would  be 
a  possibility  of  striking  against  something  and  fractur- 
ing it ;  that  it  is  pretty  well  protected,  still  a  fall  upon 
the  back  frequently  fractures  it.  The  court  declined 
to  instruct  the  jury  that,  if  the  ties  and  planks  were 
outside  the  limits  of  the  highway,  the  defendants  were 
not  liable. 

Btirnham^  Brown  &  Warren  and  G.  W.  Prescott^ 
for  plaintiflF. 

F.  S.  Streeter^  O.  E.  Branchy  and  J.  W.  Fellows^ 
for  defendants. 

Carpenter,  C.  J.     The  demurrer   was  properly 
overruled.     An  allegation  of  due  care  on  the 

f*uiK!i?nM^  V^^^  ^^  ^^^  plaintiff,  or  that  the  lumber  was 
rfffcwif-piiW  within  the  limits  of  the  highway,  was  not 

necessary.  Corey  v.  Bath,  35  N.  H.  530  ; 
Gordon  v.  Railroad,  58  N.  H.  396. 

The  conduct  of  the  plaintiff's  horse  after  the  acci- 
dent, and  on  the  same  day,  on  being  driven  by  the  pile 

of  lumber,  was  competent  evidence  on  the 
JfsSifqMir*  question  of  the  cause  of  the  accident.  It 
okjwL        *      tended  to  show  that  the  horse  took  fright  at 

the  lumber,  and  also  that  the  lumber  was 
likely  to  frighten  horses.  Darling  v,  Westmoreland, 
52  N.  H.  401.  The  remarks  of  the  plaintiff's  counsel 
on  the  subject  in  his  opening  statement  were,  therefore, 
unobjectionable. 

The  plaintiff's  testimony  regarding  the 
worrinfrTd.  ^^^^  of  dress  that  she  was  obliged  to  wear 
ldIl!iM?bimJ."""   2ift^r   ^^^  accident   was    competent  on   the 

question  of  the  extent  of  her  injury. 
The  plaintiff's  relations  with  Condon  were  not  rele- 
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vant  to  any  issue  in  the  case.     A  suggestion  or  insinua- 
tion,  made  by   questions   put  upon    cross- 
examination,  or  in  any  other  manner,  that  *■#»••"•■-, 
their  relations  were  illicit,  could  have  been  etm«ic«  u  Eakit 
made  for  no  purpose  except  to  affect  the 
weight  of  her  testimony  as  a  witness,  or  to  prejudice 
the  jury  against  her.     Whichever  may  have  been  the 
defendant's  purpose,  justice  required  that  the  plaintiff 
be  permitted   to   rebut    the    suggestion    by   evidence 
tending  to  show  that  it  was  without  foundation. 

No  ground  of  objection  to  the  testimony  of  the  physi- 
cians has  been  suggested,  and  none  is  perceived. 

The  instruction  to  the  jury  requested  by  the  defend- 
ants   was    properly    refused.     One   who    negligently 
places   near  a  public    highway    an    object 
calculated  to  frighten  horses  lawfully  trav-  f^'KiJl^JJilp'* 
eling  thereon,  or  who  negligently  conducts  ?|F^^*Ii|'J*"'"^ 
his  lawful  business  in  such  a  manner  as  to 
frighten  them,  is  liable  for  the  consequences.     Gordon 
V.  Railroad,  58  N.  H.  396 ;   Lewis  v.  Railroad,  60  N. 
\  H.  187,  189  ;    House  v.  Metcalf ,  27  Conn.  631,  640  ; 

^  Knight  t;.  Manufacturing  Co.,  38  Conn.  438.     Excep- 

tions overruled.     All  concurred. 


/ 
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Thomas 

V, 

New  York,  C.  &  St.  L.  R.  Co. 

(Supreme  Court  of  Pennsylvania,  Oct,  ir,  iSg/.) 

Fires  Set  by  Engines — Negligence — Question  for  Jury. — In  an  ac- 
tion to  recover  for  a  fife  alleg-ed  to  have  been  neg-ligenily  set  by  an 
eng-ine,  the  plaintiff  introduced  evidence  that  the  same  engine,  on 
the  same  day,  and  within  a  distance  of  three  miles,  set  eleven  other 
fires  on  farms  adjoining  or  crossed  by  the  railroad,  some  of  them 
being  set  by  sparks  thrown  three  or  four  rods  beyond  the  right  of 
way.  An  employee  of  the  defendant,  whose  duty  it  was  to  inspect 
the  spark  arresters  on  the  engines,  gave  testimony,  not  based  on 
his  recollection,  but  on  entries  in  his  note  book,  that  he  inspected 
the  spark  arrester  on  the  engine  in  question  the  day  of  the  fire  and 
the  day  after,  and  found  it  all  right.  It  was  shown  that  an  engine 
provided  with  a  proper  spark  arrester  would  not  set  fires  beyond 
the  right  of  way.  Held,  that  the  question  of  the  defendant's  negli- 
gence was  for  the  jury. 

Evidence  of  Other  Fires  Set  on  Same  Day — Admissibility.* — It  waa 
not  error  to  admit  evidence  of  the  other  fires  set  on  the  same  day  by 
the  engine. 

Appeal  from  Erie  county  court  of  common  pleas* 
Affirmed, 

S.  A.  Davenport  ^M^  J.  M,  Shervjin,  for  appellant. 
Theo.  A,  Laynb  and  /.  C  Thomas^  for  appellee. 

McCoLLUM,  J.  The  plaintiflF  was  the  owner  of  a 
farm  in   Springfield  township,  Brie  county,  consisting* 

of  about  60  acres  of  improved  land  and  about 
80  acres  of  timber  land.  The  defendant  lo- 
cated and  constructed  its  road  across  the  improved 
land,  and  from  20  to  40  rods  from  the  timber..  On  the 
12th  of  October,  1893,  a  fire  was  set,  in  a  field  of  the 
farm  near  the  railroad,  by  a  spark  or  sparks  from  the 
defendant's  locomotive.  The  fire  rapidly  spread  over 
the  field  and  into  the  timber,  destroying  a  considerable 

^ee  notes  at  end  of  case. 
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portion  of  the  latter,  and  otherwise  damag-ing"  the  farm. 
For  the  damag-e  done  to  the  farm  by  fire  this  suit  was 
broug-ht,  and  it  resulted,  on  the  trial  of  it  in  the  court 
below,  in  a  verdict  for  the  plaintiff.  It  is  now  before 
us  on  appeal  from  the  judg-ment  entered  in  it. 

While  it  was  not  denied  on  the  arg"ument  at  bar,  or 
in  the  paper  book,  that  the  fire  was  set  as  above  stated, 
it  was  strenuouslv  contended  that  it  was 
not  caused  or  contributed  to  by  any  act  or  JiMil*i«Vik«ie« 
omission  of  the  defendant.  In  support  of  JiJ""*''*' 
this  contention,  evidence  was  introduced  to 
show  that  eng-ine  73,  from  which  the  sparks  were 
thrown,  was  provided  with  an  approved  spark  ar- 
rester, which  was  in  good  condition  on  the  day  the  fire 
was  set.  The  witnesses  who  testified  to  this  effect 
were  Lilly,  whose  duty  it  was  to  inspect  the  spark  ar- 
resters in  the  smokestacks  of  the  locomotives,  and 
Shurtz,  who,  on  the  day  of  the  fire,  was  fireman  on 
73.  Lilly  testified  that  he  inspected  the  spark  ar- 
rester in  73  on  the  day  of  and  the  day  after  the  fire,  and 
found  it  all  rig'ht.  His  testimony,  however,  was  not 
based  on  his  recollection  of  the  inspection,  but  on  the 
entries  in  the  book  in  which  he  noted  them,  which  en- 
tries were,  *'73  ditto."  Shurtz  testified  that  he  did 
not  examine  the  spark  arrester  on  73  on  the  day  of  the 
fire,  but  that  he  saw  nothingf  which  led  him  to  think  it 
was  defective.  This  was  the  nature  and  scope  of  the 
testimony  presented  by  the  defendant  as  a  sufficient  an- 
swer to  the  evidence  introduced  by  the  plaintiff  to  show 
that  the  fire  was  caused  by  the  neglig^ence  of  the 
former.  It  was  shown  by  the  evidence  submitted  by 
the  plaintiff,  and  bearing"  on  the  question  of  neg'lig'ence, 
that  the  fire  was  set,  in  his  field  adjoining  the  defend- 
ant's right  of  way,  by  sparks  from  engine  73  ;  that  the 
same  engine,  on  the  same  day,  and  within  a  distance  of 
three  miles,  set  eleven  other  fires  on  farms  adjoining 
or  crossed  by  the  railroad  ;  and  that  some  of  these  fires 
were  set  by  sparks  thrown  from  three  to  four  rods  be- 
yond the  right  of  way.  All  of  these  fires  were  set 
about  1  o'clock  in  the  afternoon.     Alvin  Van  Gorder 
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testified  that  he  was  about  80  rods  from  the  railroad 
track  when  the  second  freight  train  passed  ;  that  the 
engine  (73)  hauling  it  appeared  to  be  laboring  hard,  and 
was  pouring  out  smoke  and  fire  ;  that  he  saw  sparks 
flying  from  it,  but  could  not  tell,  from  where  he  stood, 
how  large  they  were.  He  also  testified  that  very  soon 
after  the  train  went  east  he  saw  three  fires  on  lands  ad- 
joining the  railroad, — two  on  Allen's  land  and  one  on 
Shear's  land.  He  was  then  standing  about  three-quar- 
ters of  a  mile  from  the  west  line  of  the  plaintiff's  farm. 
Loren  Whitney  testified  that  he  was  about  a  third  of  a 
mile  from  the  railroad  when  the  second  freight  passed, 
and  that  he  saw  black  smoke  and  a  blaze  issuing  from 
the  engine,  and  soon  after  it  passed  he  saw  four  fires 
on  lands  adjacent  to  the  road,  one  of  them  being  on  the 
land  of  the  plaintiff.  It  is  proper  to  state  in  this  con- 
nection that  the  testimony  of  the  defendant's  engineers 
clearly  supports  the  view  that  an  engine  provided  with 
an  approved  spark  arrester  and  properly  run  will  not 
set  fires  upon  lands  outside  of  the  right  of  way,  as  the 
evidence  we  have  referred  to  shows  that  73  did.  We 
are  clearly  satisfied  that,  upon  all  the  evidence  in  the 
case,  the  question  of  the  defendant's  negligence  was  for 
the  jury.  Van  Steuben  v.  Railroad,  178  Pa.  St.  367, 
35  Atl.  992,  and  cases  cited  therein. 

It  remains  to  inquire  whether  the  court  below  erred 
in  its  rulings  upon  offers  of  evidence,  or  in  its  instruc- 
tions to  the  jury.  The  first  and  second  assign- 
FSM8XoIi8«e   tnents  relate  to  the  admission  of  evidence  of 
fjf-**"'"''      the  fires  set  by  engine  73  on  the  same  day 

the  fire  was  set  on  the  land  of  the  plaintiflr. 
The  question  raised  by  the  assignments  does  not  re- 
quire discussion.  It  has  been  considered  and  passed 
upon  in  numerous  decisions  of  this  court.  The  rulings 
to  which  the  assignments  relate  are  in  accord  with 
those  decisions.  It  is  sufficient  to  refer  to  the  following 
cases  for  the  law  on  this  point :  Huyett  i\  Railroad  Co., 
23  Pa.  St.  373  ;  Railroad  Co.  v.  Schultz,  93  Pa.  St.  341; 
and  Henderson  z\  Railroad  Co.,  144  Pa.  St.  461,  22 
Atl.  851.     The  third  assignment  is  without  merit,  be- 
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cause  the  objection  to  the  question  embraced  in  it  was 
practically  withdrawn  by  the  plaintiflF,  and  the  defend- 
ant was  allowed  to  introduce  all  the  evidence  on  the 
subject  to  which  the  question  referred  that  it  desired 
to.  There  was  no  evidence  in  the  case  of  any  contribu- 
tory neg^ligence  on  the  part  of  the  plaintiff,  and  the 
court  was  clearly  rigfht  in  saying-  so  in  answer  to  the 
defendant's  sixth  point.  See  Railroad  Co.  v.  Hendrick- 
son,  80  Pa.  St.  182,  and  Railroad  Co.  v,  Schultz,  supra. 
We  have  carefully  examined  and  considered  the  charge, 
and  are  satisfied  that  it  furnishes  no  ground  for  re- 
versing* the  judg-ment.  The  assignments  are  not  sus- 
tained.    Judgment  affirmed. 


NOTES. 

Fires  Set  by  Engines— Evidence  of  Other  Fires — Admissibility. — 
Evidence  of  other  fires  set  before  and  after  the  one  in  question  is 
admissible.  New  York,  P.  &  N.  R.  Co.  v.  Thomas  (Va.),  4  Am.  & 
Eng-.  R.  Cas.,  N.  S.,  240 ;  Campbell  v,  Missouri  Pac.  R.  Co.,  121  Mo. 
340,  61  Am.  A  Eng*.  R.  Cas.  462  ;  Hoskinson  v.  Central  Vermont  R. 
Co.,  66  Vt.  618,  61  Am.  &  Eng.  R.  Cas.  478  ;  Lake  Erie  &  W.  R.  Co. 
V.  Middlecoff,  150  111.  27  ;  Tribette  v,  Illinois  Cent.  R.  Co.,  71  Miss. 
212;  Northern  Pac.  R.  Co.  v,  Lewis,  7  U.  S.  App.  (9th  Cir.)  254,  56 
Am.  &  Eng.  R.  Cas.  86  ;  Chicago,  St.  P.,  M.  &  O.  R.  Co.  v.  Gilbert, 
52  Fed.  Rep.  711,  56  Am.  &  Eng.  R.  Cas.  93,  note  ;  Gulf,  C.  &  S.  F. 
R.  Co.  V,  Johnson  (C.  C.  A.),  56  Am.  &  Eng.  R.  Cas.  93,  note^  54 
Fed.  Rep.  474 ;  J.,  T.  &  K.  W.  R.  Co.  v,  P.  L.,  T.  &  M.  Co.  (Fla.),  49 
Am.  &  Eng.  R.  Cas.  603 ;  Hoover  v.  Mo.  Pac.  R.  Co.  (Mo.),  16  S.  W. 
Rep.  480 ;  Henderson,  Hull  &  Co,,  Ltd.,  v.  Philadelphia  &  R.  R.  Co. 
(Pa.),  48  Am.  &  Eng.  R.  Cas.  16,  and  note  at  p.  30. 

But  evidence  of  fires  set  out  by  other  locomotives  is  irrelevant 
and  inadmissible.  J.,  T.  &  K.  W.  R.  Co.  v.  P.  L.,  T.  &  M.  Co. 
(Fla.),  49  Am.  &  Eng.  R.  Cas.  603. 

Where  there  is  no  dispute  that  the  fire  originated  upon  defend- 
ant's right  of  way,  it  is  not  reversible  error  to  permit  plaintifiP  to 
show  that  a  fire  originated  from  the  same  engine  a  week  after 
plaintiff's  fire.  Chicag'o  &  G.  T.  R.  Co.  v.  Burden  (Ind.  App.),  43 
N.  E.  Rep.  155. 

Such  evidence  is  inadmissible  in  the  absence  of  proof  that  the 
fires  were  caused  by  the  locomotives  of  the  defendant.  St.  Louis  & 
S.  F.  R.  Co.  V.  Jones,  59  Ark.  105. 

The  exclusion  of  such  evidence  is  not  prejudicial  error,  where  it 
appears  that  the  fire  did  not  have  its  origin  in  sparks  from  the  de- 
fendant's locomotfve.  Martin  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  55 
Ark.  510,  56  Am.  «&  Eng.  R.  Cas.  112. 

Same— Rebuttal. — Evidence    tending    to    prove    that  an  engine 
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which  caused  a  Hre  also  set  two  other  fires  about  the  same  time  is 
not  necessarily  overcome  by  evidence  that  the  eng'ine  was  properly 
equipped  with  the  best  known  appliances  for  arresting  sparks,  was 
in  good  condition,  and  managed  by  a  competent  and  trustworthy 
engineer,  as  a  matter  of  law.  Smith  v,  Chicago,  M.  &>St.  P.  R.  Co. 
(So.  Dak.),  56  Am.  &  Eng.  R.  Cas.  123. 

To  rebut  evidence  of  the  proper  condition  and  equipment  of  an 
engine  and  that  it  was  under  the  control  of  a  competent  engineer, 
the  plaintiif  may  show  that  other  fires  were  set  by  such  engine  on 
the  same  day  and  in  the  same  locality.  Lake  Erie  &  W.  R.  Co.  ^^ 
Middlecoff,  150  111.  27  ;  J.,  T.  &  K.  W.  R.  Co.  v.  P.  L.,  T.  &  M.  Co. 
(Fla.) ,  49  Am.  &  Eng.  R.  Cas.  603. 


Chesapeake  &  O.  R.  Co. 

V. 

Anderson. 

(Supreme  Court  of  Appeals  of  Virginia,  Oct,  5,  i8g6,) 

Ejection  of  Trespasser  from  Moving  Train* — Instructions. — In  an 
action  by  a  trespasser  against  a  railroad  company  to  recover  for  per- 
sonal injuries  caused  by  his  ejection  by  a  brakeman  from  a  trainwhich 
was  in  motion,  it  is  not  error  to  instruct  the  jury  that,  if  they  believe 
that  the  plaintiff,  though  a  trespasser,  **was  given  no  reasonable  op- 
portunity,  without  exposing  himself  to  danger,but  was  forced  to  leave 
the  train  while  the  same  was  in  motion,  by  reason  of  force  exercised 
by  the  employees  of  said  company,  or  any  of  them,  within  the  scope 
of  their  employment,  and  that  in  so  leaving  he  received  the  injuries 
complained  of,  they  must  find  a  verdict  for  the  plaintiff." 

Same — Ejection  by  Brakeman— Rules— Liability  of  Company — In- 
structions.— In  such  action  the  defendant  requested  an  instruction 
that,  if  the  company's  rules  authorized  the  conductor  alone  to  expel 
trespassers,  the  company  was  not  liable  if  the  brakeman  expelled 
the  plaintiff.  Held,  that  it  was  not  error  to  refuse  such  instruction, 
as  it,  in  effect,  excluded  from  the  jury's  consideration  evidence  of 
the  custom  of  the  brakemen  to  expel  trespassers,  and  that  the  com- 
pany knew  of  and  acquiesced  in  such  custom,  although  it  was  con- 
trary to  the  company's  rules. 

Same— Same — Scope  of  Authority — Custom — Acquiescence. — Au- 
thority to  brakemen  to  expel  trespassers  wiJl  be  inferred,  if  it  was 
the  custom  of  the  brakemen  to  do  so,  and  the  company  knew,  or 
ought  to  have  known,  of  the  custom,  and  the  company  will  be   held 

*Note. — As  to  Ejection  of  Trespassers,  see  Louisville  &  N.  R.  Co. 
v»  Bernard,  (Ky.)  6  Am.  &  Eng.  R.  Cas.,N.  S.,  55,  and  note  at  p.  59; 
Farber  v,  Missouri  Pac.  Ry.  Co.,  (Mo.)  7  Am.  &  Eng.  R.  Cas.,  N.  S., 
700. 
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liable  for  damag-es  arising  from  an  improper  and  unlawful  exercise 
of  such  authority  by  a  brakeman.  \ 

Same — Evidence — Sufficiency. — In  an  action  by  a  trespasser 
against  a  railway  company  to  recover  for  injuries  received  through 
being  expelled  from  a  moving  train,  where  the  only  testimony  as 
to  the  expulsion  was  that  of  the  plaintiff,  and  the  act  by  which  he 
claimed  to  have  been  expelled  was  shown  by  the  evidence  to  be  a 
physical  impossibility,  and  the  result  of  such  act,  if  it  had  been  per- 
formed, would  have  been  to  cast  the  plaintiff  clear  of  the  train  and 
not  under  it,  as  he  fell,  it  was  error  to  overrule  a  motion  to  set  aside 
a  verdict  for  the  plaintiff  as  contrary  to  the  law  and  the  evidence. 

Srror  to  Botetourt  county  circuit  court.     Reversed. 

7?.  Z.  Parrish,  for  plaintiflF  in  error. 
G,  K.  A7iderso7i,  for  defendant  in  error. 

Cardwell,  J.  This  is  a  writ  of  error  to  a  judg*- 
ment  of  the  circuit  court  of  Botetourt  county  in  favor 
of  the  defendant  in  error,  an  infant  suing-  by  next 
friend,  agfainst  the  plaintiflF  in  error,  the  Chesapeake  & 
Ohio  Railroad  Company,  for  the  sum  of 
S2,845.  On  the  5th  day  of  August,  1894, 
the  plaintiflF  in  error,  which  is  a  common  carrier  opera- 
ting* a  line  of  railway  through  the  state  of  Virginia  and 
other  states,  ran  one  of  its  fast,  through  freight  trains, 
known  as  "Train  No.  99,"  from  the  town  of  Gladstone 
to  the  town  of  Clifton  Forge,  in  Virginia,  in  charge  of 
one  crew.  The  crew  which  took  charge  of  the  train  at 
Gladstone,  and  was  relieved  at  Clifton  Forge,  consisted, 
besides  the  engineer  and  fireman,  of  Conductor  Lewis 
and  two  brakemen,  Rudisill  and  Johnson.  The  train 
stopped  at  Eagle  Rock  (called  some  times  ''Fagle 
Mountain")  for  the  purpose  of  taking  water.  About 
the  time  it  started  from  Eagle  Rock,  the  defendant  in 
error  (the  plaintiflF  in  the  court  below),  a  youth  between 
16  and  17  years  of  age,  got  on  a  box  car  to  steal  a  ride  ; 
and,  according  to  his  statement,  he  was  standing  be- 
tween two  box  cars,  and  after  the  train  started  he  was 
kicked  oflF  by  one  of  the  crew  of  the  train,  and  in  con- 
sequence of  the  kick  fell  on  the  track,  was  run  over  by 
one  or  more  of  the  cars,  and  lost  his  right  leg  above 
the  knee,  and  his  right  arm  near  the  shoulder. 

The  grounds  relied  upon  by  the  plaintiflF  in  error  in 
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its  petition  for  a  reversal  of  the  judgfment  are  :  (1)  The 
rejection  by  the  court  of  the  second  instruction  asked 
for  by  the  defendant  at  the  trial ;  (2)  the  addendum  or 
amendment  made  by  the  court  to  the  third  instruction  ; 
(3)  the  ruling  of  the  court  in  rejecting-  the  fifth  instruc- 
tion ;  (4)  the  ruling  of  the  court  in  giving  two  instruc- 
tions asked  for  by  the  plaintiff ;  and  (5)  the  action  of 
the  court  in  overruling  the  motion  of  the  defendant  to 
set  aside  the  verdict  of  the  jury  because  contrary  to  the 
law  and  the  evidence. 

We  will  consider  first  the  error  assigned  to  the  ruling 
of  the  court  in  giving  two  instructions  asked  for  by  the 

plaintiff.  The  first  is  as  follows  :  "Al- 
SlJwfrS""'"  though  the  jury  may  believe  that  Corbin 
iMtrurtloM^        Anderson,  the  plaintiff,  had   no  business  or 

right  to  be  on  defendant's  train,  and  was  a 
trespasser  thereon,  yet  if  they  further  believe  that  he 
was  given  no  reasonable  opportunity,  without  exposing 
himself  to  danger,  but  was  forced  to  leave  the  train 
while  the  same  was  in  motion,  by  reason  of  force 
exercised  by  the  employees  of  said  company,  or  any  of 
them,  within  the  scope  of  their  employment,  and  that  in 
so  leaving  he  received  the  injuries  complained  of,  they 
must  find  a  verdict  for  the  plaintiff."  The  second 
instruction  was  as  to  what  the  jury  should  take  into 
consideration  in  assessing  damages,  should  they  find 
for  the  plaintiff  ;  and,  if  it  was  proper  to  give  the  first 
instruction,  the  second  should  also  have  been  given. 
It  was  said  by  Lee,  J.,  in  Early  v.  Garland's  Lessee, 
13  Grat.  9,  "Where  there  is  evidence  tending  to  make 
out  the  supposed  case,  however  inadequate  in  the 
opinion  of  the  court,  or  to  however  little  weight  it  may 
be  deemed  entitled,  it  is  best  and  safest  to  give  the  in- 
struction, if  it  propound  the  law";  citing  Hopkins i*. 
Richardson, 9  Grat.  485,  and  Parish  i\  Reigle,  11  Grat. 
697-719.  With  this  rule, sanctioned  and  approved  as  it  has 
been  in  numerous  decisions  of  this  court, — see  the  opinion 
of  RiELY,  J., in  Michie  v.  Cochran  (decided  at  the  present 
term),  25  S.  E.  884-,  and  the  cases  there  cited, — we 
cannot  say  that  this  assignment  of  error  should  be  sus- 
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tained.  Whether  the  verdict  of  the  jury  was  sustained 
by  sufficient  evidence,  or  was  against  evidence,  is 
another  and  different  question. 

The  second  instruction  asked  for  by  the  defendant, 
and  rejected,  distinctly  propounded  the  proposition 
that  if  Conductor  Lewis  was  in  charge  of 
defendant's  freight  train  at  the  time  of  the  SSwiiS-ISi' 
accident,  with  sole  power,  under  defendant's  -w*w"ifo'f«»- 
rules  and  regulations,  to  determine  who 
should  be  expelled  from  the  train,  and  if  one  of  the 
brakemen  on  the  train,  without  authority  from  the  con- 
ductor to  expel  the  plaintiff,  kicked  the  plaintiff  from 
the  train,  and  thereby  caused  the  injury  complained  of, 
the  act  of  the  brakeman  was  outside  the  scope  of  his 
duties,  and  did  not  render  the  defendant  liable  for  the 
injuries  resulting  from  the  act.  In  other  words,  it  said 
to  the  jury  that  if  the  rules  of  the  company  authorized 
the  conductor,  Lewis,  alone  to  expel  the  plaintiff,  who 
was  a  trespasser,  from  the  train,  the  brakeman,  Cal- 
laghan,  was  without  authority  to  do  so,  and  therefore, 
though  the  jury  found  from  the  evidence  that  Callaghan 
did  in  fact  eject  the  plaintiff,  and  in  such  a  manner  as 
to  cause  the  injury,  the  defendant  company  could  not 
be  held  liable  for  the  injury.  It,  in  effect,  excluded 
from  the  jury  the  right  to  take  into  consideration  any 
evidence  tending  to  show  that  while,  under  the  rules  of 
the  company,  no  authority  was  conferred  upon  a  brake- 
man  to  expel  a  trespasser  from  the  train,  it  had  been 
the  custom  of  the  brakemen  to  do  so,  and  that  this  cus- 
tom was  known  to  the  company  and  it  acquiesced  in  it. 
The  question  here  presented  is  one  of  first  impression 
in  our  state,  and  has  been  adjudicated  by  the  courts  of 
last  resort  in  but  few  of  the  states  of  the  Union.  The 
first  instruction  asked  for  by  the  plaintiff,  and  given  by 
the  court,  recognized  that  the  burden  of  proof  was  on  the 
plaintiff  to  show  that  Callaghan  was  acting  within  the 
scope  of  his  authority  as  brakeman  when  he  ejected  the 
plaintiff  from  the  train.  We  think,  upon  reaspnand  au- 
thority that  the  duty  of  a  brakeman  to  expel  trespassers 
from  a  freight  train  cannot  be  implied  merely  from  the  fact 
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that  he  is  in  the  service  of  the  company  in  that  capacity. 
The  word  *'brakenian"  is  defined  by  Webster  as  fol- 
lows:  * 'The  man  whose  business  it  is  to  manage  the 
brake  on  rail>^ays."  It  was  said  by  Chief  Justice 
Shaw  in  Parwell  v.  Railway  Corp.,  4  Mete.  (Mass.) 
49,  cited  by  Story  in  his  work  on  Ag-ency  (pagfes  567, 
568):  **To  say  that  the  master  shall  be  responsible  be- 
cause the  damag-e  is  caused  by  his  ag-ents  is  assuming- 
the  very  point  which  remains  to  be  proved.  They  are 
his  ag-ents  to  some  extent  and  for  some  purposes  ;  but 
whether  he  is  responsible,  in  a  particular  case,  for 
their  negligence  or  misconduct,  is  not  decided  by  the 
single  fact  that  they  are,  for  some  purposes,  his 
agents."  * 'Where  there  is  no  authority  to  do  the  act, 
the  fact  that  the  person  doing  it  is  the  ser\'ant  of 
another  does  not  render  the  master  liable."  Wood, 
Mast.  &  S.  655.  This  latter  rule,  however,  applies 
only  in  that  class  of  cases  where  the  master  owes  no 
duty  to  third  persons, — 3,  case  of  a  trespasser,  as  here, 
where  the  master  owes  only  the  duty  that  one  human 
being  owes  to  another.  Id.  656.  See,  also,  2  Wood, 
Ry.  Law  (Ed.  1885)  p.  1202,  §  316.  In  the  case  of 
Marion  v.  Railroad  Co.,  59  Iowa,  428,  13  N.  W.  415, 
cited  in  note  to  Wood,  Mast.  &  S.  656,  it  was  held  that 
where  a  brakeman,  who  only  had  authority  to  remove 
persons  from  the  cars  when  so  ordered  by  the  conduc- 
tor, removes  a  person  without  such  authority,  his  act  is 
in  excess  of  his  authority,  and  the  company  is  not  liable 
therefor.  In  the  case  of  Railroad  Co.  v.  Anderson,  82 
Tex.  516,  17  S.  W.  1039,  the  supreme  court  of  Texas 
held  that  there  could  be  no  recovery  ag*ainst  a  railroad 
company  for  an  injury  caused  by  the  improper  expul- 
sion of  a  trespasser  from  a  freig"ht  train  by  a  brakeman; 
that,  where  a  recoverj'^  is  sought  of  the  master  for  an 
injury  inflicted  by  his  servant,  the  plaintiff  must  show 
that  the  servant  did  the  wrong  while  acting  within  the 
scope  of  his  authority  ;  and  that  a  brakeman  on  a  rail- 
road train  has  no  implied  authority  to  eject  trespassers 
from  the  cars.  To  the  same  eifect  is  the  decision  of 
the  supreme  court  of  appeals  of  West  Virginia  in  the 
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recent  case  of  Bess  v.  Railroad  Co.,  35  W.  Va.  492,  14 
S.  E.  234.  A  different  view,  however,  was  taken  by 
the  court  of  appeals  of  New  York  in  the  case  of  Hoff- 
man V.  Railroad  Co.,  41  Am.  Rep.  337.  It  was  there 
held  that  a  recovery  against  the  railway  company  for 
an  injury  to  aneigfht  year  old  boy,  resulting  from  being* 
kicked  off  the  cars  while  the  train  was  moving  about 
ten  miles  an  hour,  was  warranted.  But  it  was  said  in 
the  opinion  that  there  was  a  very  sharp  conflict  in  the 
evidence  upon  the  question  whether  the  boy  was  kicked 
off  by  the  conductor  or  the  brakeman,  and  that  the  find- 
ing of  the  jury  was  not  claimed  to  be  unsupported  by 
the  evidence.  It  is  true,  the  court  said  that  the  con- 
cession that  the  authority  in  the  conductor  to  remove 
a  trespasser  in  a  lawful  manner  is  incident  to  his  posi- 
tion must  be  made  in  respect  to  the  authority  of  a 
brakeman  who  finds  a  trespasser  on  the  platform  of  the 
car  ;  but  when  the  facts  and  circumstances  of  that  case, 
as  gathered  from  the  opinion  of  the  court,  are  consid- 
ered, we  do  not  think  the  decision  is  authority  in  the 
case  at  bar. 

The  case  of  Railway  Co.  v.  Mother  (Tex.  Civ.  App.) 
24  S.  W.  79,  is  cited  by  counsel  for  defendant  in  error 
with  apparent  confidence  ;  but  a  careful  examination  of 
the  case  discloses,  we  think,  that  it  does  not  sustain  his 
contention.  In  Mother's  Case  it  was  held  :  (1)  *'A 
trespasser,  improperly  expelled  from  a  car  by  a  brake- 
man,  who  seeks  to  hold  the  company  liable  therefor, 
must  show  that  the  acts  of  the  brakeman  were  within 
the  scope  of  the  authority  in  fact  conferred  on  him  by 
the  company,  since  the  duty  of  expelling-  trespassers 
rests,  prima /acie,  on  the  conductor."  (2)  ''Though 
a  brakeman  may  have  no  authority  to  use  physical  force 
to  expel  trespassers  from  the  car,  yet,  if  he  is  clothed 
with  authority  to  order  them  off,  the  company  is  liable 
for  the  death  of  a  trespasser  who  w*as  compelled  to 
leave  the  train,  while  in  motion,  by  the  brakeman's 
abusive  language,  threatening  gestures,  ajid  threats  of 
arrest."  (3)  "Evidence  that  a  railroad  company  had 
knowledge  of  a  custom  of  its  brakemen  to  order  tres- 
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passers  from  its  cars,  and  to  eject  them  therefrom, 
supports  a  finding-  by  the  jury  that  it  had  vested  its 
brakemen  with  implied  authority  to  order  trespassers 
from  the  cars,  so  as  to  render  it  liable  for  the  improper 
exercise  of  such  authority  by  one  of  them."  The 
proof  is  conclusive  in  that  case  that  it  was  usual  for 
brakemen  to  put  trespassers  oflF  the  cars,  and  that  it 
was  a  general  practice  among*  railroad  brakemen  to  put 
them  off.  The  court  says  this  in  the  opinion,  and  adds: 
'*As  stated  in  the  finding's  of  fact,  no  express  authority 
was  shown  from  the  company  to  its  brakemen  in  the 
premises,  but  no  witness  was  introduced  to  show  that 
it  was  not  fully  aware  of  the  common  practice  for  them 
to  give  these  orders,  nor  was  the  testimony  of  these 
witnesses  in  any  manner  contradicted  or  called  in  ques- 
tion. Under  the  circumstances,  we  think  the  evidence 
not  only  sufficient  to  justify  the  submission  of  the 
question  of  authority  to  the  jury,  but  also  sufficient  to 
sustain  their  finding*  that  it  in  fact  existed.  In  fact, 
had  not  our  supreme  court  already  decided  otherwise, 
we  would  have  felt  very  much  disposed  to  ag-ree  with 
the  New  York  court  in  Hoffman  v.  Railroad  Co.,  4 
Am.  &  Eng-,  R.  Cas.  537,  in  holding*  that  the  practice 
for  brakemen  to  expel  trespassers  fr6m  railway  cars  is 
80  g-eneral  that  they  should  be  held  to  have  implied 
authority  to  do  so,  in  the  absence  of  a  showing-  to  the 
contrary." 

In  the  case  at  bar  it  was  proved  by  all  the  employees 
of  the  defendant  company  on  duty  on  the  train  No.  99, 
from  which  the  plaintiff  alleg-ed  that  he  been  kicked, 
and  by  Carlisle,  superintendent  of  that  division  of  the 
company's  road,  that  the  custom  of  its  brakemen  was  to 
obey  the  rules  of  the  company,  and  to  report  trespass- 
ers to  their  conductors,  respectively,  and  that  the  cus- 
tom at  the  time  of  this  accident  was  not  for  brakemen 
to  violate  the  rules,  and  to  put  trespassers  off  them- 
selves. The  law  in  Virg-inia,  as  elsewhere,  holds  rail- 
road companies,  as  common  carriers,  to  the  strictest 
responsibility  in  the  selection  of  their  servants  and 
ag-ents,  and  for  the  exercise  of  care,  vig-ilance,  and  skill 
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on  the  part  of  all  persons  employed  by  them.  Conse- 
quently their  servants  and  ag-ents  should  be  employed 
with  a  view  to  their  intelligence,  integrity,  experience, 
and  fitness  to  perform  the  duties  that  may  be  required 
of  them  by  the  rules  and  regulations  of  the  company. 
To  say  that  the  railroad  company  shall  not  be  allowed 
to  prescribe  the  duties  that  the  servant  or  agent  it  em- 
ploys shall  or  shall  not  perform  would  be  to  establish 
a  harsh  rule,  indeed,  and  one  under  which  the  master 
might  be  held  liable  for  an  injury  inflicted  upon  one 
to  whom  he  owes  no  contractual  duty,  simply  from  the 
fact  that  the  injury  was  inflicted  by  the  wrongful  act 
of  a  person  who  happens  to  be  in  his  service. 

We  think  that  the  defendant's  instruction  No.  2  was 
properly  rejected,  but  while  we  are  of  opinion  that  the 
expulsion  of  trespassers  from  the  cars  by  a 
brakeman  is  not  a  duty  incident  to  the  posi-  g!5J'if\«tiirity 
tion  he  occupies,  and  that  authority  to  do  so  7,Siiw"~**^*' 
does  not  arise  by  implication,  we  are  also  of 
opinion  that  if  it  was  the  custom  of  the  brakemen  to 
eject  trespassers,  and  the  railroad  company  knew,  or 
ought  to  have  known,  of  the  custom,  authority  to  do  so 
might  be  inferred,  and  the  company  be  held  liable  for 
damage  resulting  from  an  improper  and  unlawful  exer- 
cise of  the  authority  by  the  brakeman. 

The  next  assignment  of  error  is  to  the  action  of  the 
court  in  adding  an  addendum  or  amendment  to  the  third 
instruction  asked  for  by  the  defendant  company.  This 
instruction  is  predicated  upon  evidence  adduced  by  the 
defendant  company  to  show  that  while  it  had  been 
agreed  between  (Jallaghan,  a  brakeman  on  an  east- 
bound  freight  train  standing  on  a  side  track  at  Besse- 
mer, one  mile  west  of  Eagle  Rock,  and  Rudisill,  the 
front  brakeman  on  train  No.  99,  that  they  would  change 
places, — Rudisill  to  make  the  run  east  to  Gladstone, 
and  Callaghan  the  run  west  to  Clifton  Porge, — Con- 
ductor Lewis  did  not  assent  to  this  arrangement,  except 
on  the  condition  that  the  change  was  not  to  be  made  till 
train  No.  99  reached  Bessemer,  and  that,  therefore, 
Callaghan,  although  on  this  train  when  the  accident  to 


144  EJECTION  OF  TRESPASSER.  ^^^'  ^^ 

(N.  S.) 

Chesapeake  &.  O.  R.  Co.  v,  Anderson. 

the  plaintiff  happened,  and  on  the  front  of  the  train^ 
where  it  was  the  duty  of  RudistU  to  be,  was  there 
without  authority  to  take  the  position  of  brakeman  be- 
tween Eagfle  Rock  and  Bessemer,  and  that  this  did  not 
place  him  on  duty  on  train  No.  99  before  it  reached 
Bessemer ;  but,  in  the  view  we  take  of  the  case,  this 
assigfnment  of  error  need  not  be  further  considered. 

The  defendant  company  asked  for  the  following-  in- 
struction, which  the  court  also  rejected  :  **  If  the  jurj' 
believe  from  the  evidence  that  the  brakemen  on  the 
trains  run  by  Ex-Conductor  J.  N.  Karnes  were  in  the 
habit  of  expelling- trespassers  from  the  said  trains  with- 
out orders  from  said  Karnes,  but  in  his  sight  or  hear- 
ing, they  are  instructed  that  all  expulsions  so  made  in 
the  sight  or  hearing  of  said  Karnes  must  be  construed 
to  be  the  acts  of  said  Karnes,  and  must  not  be  con- 
strued as  a  violation  of  the  rules  and  regulations  of  the 
defendant  that  require  its  brakemen  to  report  such  tres- 
passers to  their  conductors."  It  had  been  proved — ^and 
there  was  no  evidence  to  the  contrary — that  the  rules 
and  regulations  of  the  defendant  company  require  its 
brakemen  to  report  trespassers  on  the  train  to  their 
conductors  ;  and  the  only  evidence  adduced  by  the 
plaintiff  even  tending  to  show  that  these  rules  and  reg- 
ulations had  been  violated,  or  that  it  was  the  custom  of 
the  brakemen  to  violate  them,  at  the  time  of  the  acci- 
dent, or  in  fact  at  any  time,  is  the  testimony  of  one  J. 
N.  Karnes,  who,  by  his  own  showing,  had  been  dis- 
charged from  the  service  of  the  defendant  company, 
2}4  years  prior  to  this  accident,  for  a  violation  of  the 
rules  of  the  company,  or  for  neglect  of  duty.  The 
effect  of  this  testimony  is  that,  when  he  was  acting  as  a 
freight  conductor  on  another  division  of  the  company's 
railroad,  the  brakemen  on  his  train  were  in  the  habit 
of  expelling  trespassers  from  the  train  without  orders 
from  him,  but  it  was  done  in  his  sight  and  hearing  and 
with  his  approbation  ;  and  he  does  not  say  that  any 
official  of  the  road,  other  than  himself,  knew  of  the 
practice  on  the  trains  run  by  him.  On  cross-examina- 
tion the  witness  admitted  that  it  was  the  duty  of  the 
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brakemen  to  report  to  him  when  they  found  a  trespasser 
on  his  train,  and  in  answer  to  the  question,  *'  You  only 
knew  of  the  cases  reported  to  you,  or  the  cases  when 
they  put  them  ofif  in  your  sight?"  he  says,  '*  Yes,  sir  ; 
that  is  all  I  remember  of."  Then,  in  answer  to  the 
question,  *'You  don't  know  what  anybody's  custom 
has  been  since  you  left  the  road  ?"  he  says,  "  No,  sir." 
In  the  form  that  this  instruction  was  offered,  it  was 
perhaps  proper  to  reject  it,  as  it  might  have  misled  the 
jury  ;  but  upon  another  trial  of  the  case,  should  the  evi- 
dence to  which  the  instruction  is  directed  be  substan- 
tially the  same  as  at  the  former  trial,  and  the  instruction 
is  asked  for  in  the  form  following,  it  should  be  given, 
viz.:  **If  the  jury  believe  from  the  evidence  that  the 
brakemen  on  the  trains  run  by  Ex-Conductor  J.  N. 
Karnes  were  in  the  habit  of  expelling  trespassers  from 
said  trains  without  orders  from  Karnes,  but  in  his 
sight  or  hearing,  and  with  his  approval  and  assent  at 
the  time,  they  are  instructed  that  all  expulsions  so  made 
must  be  construed  to  be  the  acts  of  Karnes,  and  must 
not  be  considered  as  a  violation  of  the  rules  and  regula- 
tions of  the  defendant  that  require  its  brakemen  to  re- 
port such  trespassers  to  their  conductors." 

The  next  and  last  assignment  of  error  is  to  the  action 
of  the  court  in  overruling  the  motion  of  the 
defendant  to  set  aside  the  verdict  as  con-  SSieTeScI?*""" 
trary  to  the  law  and  the  evidence.  The 
plaintiff  was  entitled  to  recover  in  this  case  only  upon 
proof  sufficient  to  show  that  he  was  in  fact  ejected  from 
the  train  by  one  or  more  of  the  defendant  company's 
ser^'ants,  under  such  condition  or  in  such  a  manner  as 
to  cause  the  injuries  for  which  he  sues  ;  and,  if  proved 
that  he  was  so  ejected  from  the  train  by  a  servant  of 
the  company,  it  must  also  be  shown  that  the  servant 
was  acting  within  the  scope  of  his  authority.  The 
only  testimony  to  the  effect  that  the  plaintiff  was 
forced  to  leave  the  train  is  his  own.  His  testimony  is 
as  follows:  Question  by  his  counsel:  '*Tell  the 
gentlemen  of  the  jury  all  about  it ;  how  you  came  to 
get  on;   all  about  it."     Answer:    *'I  got  on  at  the 
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tank  ;  g*ot  between  two  box  cars,  and  was  standing*  on 
the  piece,  holding-  to  the  iron  steps  between  the  cars. 
A  man  came  along  and  said,  '  What  are  you  doing-  here, 

you  son  of  a ?  '     I  just  turned  with  my  back  to  him, 

to  get  off,  and  he  kicked  me  and  knocked  me  off." 
The  plaintiff's  own  testimony  placed  the  man  who,  he 
alleged,  kicked  him  off,  on  top  of  the  car,  right  over 
his  head,  while  he  (the  plaintiff)  was  standing  between 
two  box  cars,  on  the  little  platform  that  comes  out 
from  the  end  of  the  bottom  of  the  car,  near  where  the 
drawheads  come  together,  and  shows  that  upon  seeing 
the  man  he  (plaintiff)  turned  his  back  to  him,  to  get 
off,  and  instantly  received  the  kick  that  caused  him  to 
fall  upon  the  track,  beneath  the  wheels.  He  further 
says  that  the  man  had  nothing  in  his  hands  :  "it  felt 
like  a  kick  ;  I  guess  it  was  a  kick."  It  is  shown 
by  uncontradicted  testimony  in  the  record  that  from  the 
top  of  the  car,  where  the  man  stood,  to  the  plaintiff's 
shoulder,  where  he  says  he  was  kicked,  it  is  3  feet  3 
inches,  and  that  it  is  impossible  for  a  man  to  stand  on 
top  of  a  car  and  kick  down  3  feet  3  inches.  It  is 
further  shown  that  a  kick  such  as  the  plaintiff  says  he 
received  would  have  cast  him  clear  of  the  cars, 
and  not  down  on  the  track.  The  act  attributed  to 
Brakeman  Callaghan  is  shown  by  the  evidence  to  be 
a  physical  impossibility,  even  were  the  train  at  rest; 
and  the  difficulty  and  danger  attending  any  effort  to 
accomplish  such  a  feat  are  yet  more  obvious  when  the 
fact  is  recalled  that  the  train  was  in  motion  at  the  time. 
It  was  pressed  upon  us  with  great  earnestness  that  the 
case  is,  under  the  law,  to  be  considered  as  upon  a  de- 
murrer to  evidence  ;  but  that  rule,  while  it  may,  and 
often  does,  compel  us  to  accept  as  true  facts  capable  of 
proof  by  testimony,  though  the  preponderance  of  testi- 
mony be  ever  so  great  against  it,  cannot  compel  us  to 
accept  as  true  what,  in  the  nature  of  things,  could  not 
have  occurred  in  the  manner  and  under  the  circum- 
stances narrated,  and  may  be  said,  therefore,  to  be  not 
susceptible  of  proof.  Subjecting  the  evidence  to  the 
most  rigid  application  of  the  rules  governing  demurrers 
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to  evidence,  it  is  plain  that  the  defendant  company  was 
guilty  of  no  negligence  connected  directly  or  remotely 
with  the  injuries  of  the  plaintiff,  which  were,  so  far  as 
this  record  shows,  due  solely  to  his  own  reckless  in- 
trusion upon  the  defendant  company's  cars,  as  a  tres- 
passer. It  was  therefore  error  in  the  court  below  to 
overrule  the  motion  to  set  aside  the  verdict  of  the  jury 
because  contrary  to  the  law  and  the  evidence,  and  its 
judgment  must  be  reversed,  the  verdict  set  aside,  and 
the  cause  remanded  to  that  court  for  a  new  trial  to  be 
had  therein  in  accordance  with  the  views  expressed  in 
this  opinion. 


West  Chicago  St.  R.  Co. 

V. 

Piper. 

(Supreme  Court  of  Illinois ^  Jan,  ig^  1897,) 

Carriers — Joint  Tort-Feasors — Injury  to  Passenger.* — An  action 
may  be  maintained  against  either  of  two  companies  for  personal 
injuries  by  a  passenger  of  one  of  such  companies  who  was  injured 
through  the  negligence  of  the  servants  of  both  companies,  without 
contributory  negligence  on  his  part. 

Written  Contract — Admission  of  Parol  Evidence. — In  an  action 
against  a  street-railway  company  to  recover  for  personal  injuries, 
where  the  defendant  has  proven  the  payment  of  a  sum  of  money  to 
the  plaintiff  by  a  joint  tort-feasor  against  which  'plaintiff  had  pre- 
vioasly  begun  a  suit,  which  had  been  dismissed  on  plaintiff's  mo- 
tion, it  was  not  error  to  allow  the  defendant  to  ask  for  what  the 
money  had  t>een  paid,  although,  at  the  time  of  the  payment,  a  writ- 
ten contract  or  stipulation  had  been  entered  into  between  the  par- 
ties showing  the  arrangement  which  they  had  made. 

Joint  Tort-Feasors — Effect  of  Dismissal  of  Suit — Release. — An 
action  pending  against  the  street-railway  company  was  not  barred 
by  the  dismissal  of  the  action  against  the  joint  tort-feasor,  where 
no  release  was  established  and  in  the  absence  of  any  evidence  of  an 
accord  and  satisfaction. 

Evidence — Admission — Harmless  Error. — In  such  action,  where  no 
release  was  established,  probable  error  in  the  admission  of  evidence 
which  could  not  injure  the  defendant  was  harmless. 

•See  note  at  end  of  case. 
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Appeal  from  First  district  appellate  court.  A/- 
firmed. 

This  is  an  action  brougcht  by  Minnie  D.  Piper  to  re- 
cover damag-es  for  personal  injuries  alleg"ed  to  have 
been  sustained  through   the  negligfence  of  the  West 

Chicago  Street-Railroad  Company,  on  the 
CMesuM.  26th  day  of  May,  1891.  At  the  time  of  the 
accident  plaintiff  was  riding  westward  on  Madison 
street,  in  a  public  conveyance  known  as  a  **carrete/* 
operated  by  the  Russell  Street  Carrete  Company.  At 
the  corner  of  Madison  and  La  Salle  streets  the  carrete 
collided  with  one  of  the  defendant's  cars,  and  the 
plaintiff  sustained  the  injuries  complained  of.  On  a 
trial  before  a  jury  the  plaintiff 's  damages  were  assessed 
at  the  sum  of  $1,100.  The  court  entered  judgment  on 
the  verdict,  which  on  appeal  was  affirmed  in  the  appel- 
late court. 

D.  W.  Mtmn,  for  appellant. 

Hiram  Blaisdell?indJ,  /^.  Waters,  for  appellee. 

Craig,  J.  (after  stating  the  facts.)  Two  grounds 
are  relied  upon  by  the  West  Chicago  Street-Railroad 

Company  to  reverse  the  judgment  of  the  ao- 
nrt-iwi-  pellate  court :  First,  it  is  claimed  that  the 
Jjjjnr^o  pm-       court  erred  in  giving  the  plaintiff's  first  and 

second  instructions  ;  second,  the  court  erred 
in  its  rulings  on  the  admission  of  evidence.  The  in- 
structions complained  of  in  substance  directed  the  jury, 
if  they  found  from  the  evidence  that  the  plaintiff  was 
riding  in  the  carrete  at  the  time  of  such  collision,  and 
if  the  jury  further  believe  from  the  evidence  that  such 
collision  occurred  by  reason  of  the  mutual  negligence 
of  the  servants  in  charge  of  both  the  carrete  and  said 
car,  then  the  plaintiff  may  recover  from  either  of  said 
companies,  and  the  plaintiff,  Minnie  D.  Piper,  would 
not  be  charged  with  the  negligence  of  the  persons  in 
charge  of  the  carrete,  providing  the  jury  further  believe 
from  the  evidence  that  the  plaintiff  herself  was,  at  and 
before  the  time  of  such  collision,  in  the  exercise  of 
such  care  and  caution  as  an  ordinary  prudent  person 
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would  have  exercised  under  the  same  or  similar  circum- 
stances. The  question  presented  by  these  instructions 
arose  in  Railway  Co.  v,  Shacklet,  105  111.  364,  and  it 
was  there  fully  considered,  and  the  authorities  bearing- 
on  the  question  cited  and  reviewed,  and  after  a  full 
consideration  it  was  held  that  where  a  passenger  in  a 
railway  train  is  injured  by  the  negfligfence  of  the  ser- 
vants of  the  company  in  whose  train  he  is  rightfully 
traveling,  and  of  the  servants  of  another  company  with 
whom  he  has  no  contract,  there  being  no  fault  or  negli- 
gence on  his  part,  he  or  his  personal  representatives 
may  maintain  an  action  against  either  company  in  de- 
fault, and  will  not  be  restricted  to  an  action  against  the 
carrier  company  in  whose  train  he  was  traveling.  That 
case  is  conclusive  of  the  question  raised,  and  as  the 
grounds  upon  which  the  decision  of  the  question  is 
predicated  are  fully  stated  in  that  case  it  will  not  be 
necessary  to  restate  them  here. 

In  regard  to  the  other  question,  the  ruling  of  the 
court  on  the  admission  of  evidence,  it  appears  that  Min- 
nie D.  Piper,  the  plaintiff  in  this  case,  some  time  after 
receiving  the  injury  complained  of,  brought 
an  action  for  damages  against  the  Russell  ^[^^Jjj,"^*"*!?* 
Street  Carrete  Company  and  the  West  Chi-  fw\  EfUeice. 
cago  Street-Railroad  Company,  and  it  was 
admitted  on  the  trial  of  this  cause,  in  the  suit  so  brought, 
a  judgment  was  rendered  against  the  carrete  company 
by  a  default,  and  a  dismissal  was  taken  against  the 
West  Chicago  Street-Railroad  Company,  one  of  the  de- 
fendants therein  ;  and  the  court  afterwards,  on  appli- 
cation of  the  Russell  Street  Carrete  Company,  set  the 
default  aside,  and  reopened  the  case,  and  the  judgment 
was  vacated ;  and,  when  the  case  was  called  for  trial, 
by  mistake  the  plaintiff  did  not  appear,  and  there  was 
a  judgment  for  the  defendant,  and  on  stipulation  be- 
tween counsel  it  was  set  aside,  and  the  case  was  rein- 
stated, and  then  dismissed  on  plaintiff's  motion,  and 
the  carrete  companv  paid  SlOO  to  Mrs.  Piper's  attorney. 
For  the  purpose  of  meeting  or  explaining  the  facts  in 
regard  to  the  payment  of  $100  to  the   plaintiff,  the 
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defendant  called  as  a  witness  Willis  G.  Shockey,  who 
testified,  in  substance,  as  follows  :  *'Am  an  attorney, 
and  represented  the  American  Employers'  Liability 
Insurance  Company  last  January  and  February.  I 
was  its  adjuster.  As  such  adjuster  I  had  charg-e  of 
the  case  of  Minnie  D.  Piper  agtiinst  the  Russell  Street 
Carrete  Company.  I  had  something  to  do  with  the 
case, — not  entire  charg'e.  I  had  something*  to  do  with 
the  adjustment  of  the  case  with  the  plaintiff's  attorney. ' ' 
The  witness  further  testified  :  **The  Russell  Street 
Carrete  Company,  throug"h  the  insurance  company, 
paid  Mrs.  Piper  or  her  attorneys  SlOO."  The  witness 
was  then  asked  what  the  money  was  paid  for.  This 
was  objected  to  on  the  ground  that  at  the  time  the  money 
was  paid  Minnie  D.  Piper  executed  a  written  contract 
or  stipulation  of  some  kind,  showing  the  arrangement 
between  the  parties.  The  paper  was  then  in  New 
York,  and  could  not  at  the  time  be  produced  on  the 
trial.  The  court  refused  to  allow  the  witness  to  state 
the  contents  of  the  writing,  but  allowed  the  witness  to 
state  what  the  money  was  paid  for.  Of  course,  parol 
evidence  is  not  admissible  to  prove  the  contents  of  a 
written  agreement,  unless  the  agreement  has  been  lost 
or  destroyed  and  cannot  be  produced,  but  we  do  not 
regard  the  ruling  of  the  court  as  such  a  departure  from 
the  established  rule  as  to  be  ground  for  reversing  the 
judgment.  It  was  proper  to  show  the  payment  of  a 
sum  of  money,  and  we  think  it  might  also  be  shown 
what  the  money  was  paid  for  without  infringing  on  the 
rule  forbidding  parol  evidence  of  the  contents  of  a 
written  contract.  Moreover  the  evidence  was  not  of  a 
character  to  injure  the  defendant.  As  will  be  remem- 
bered, the  defendant  had  proved  that  SlOO  had  been 

paid  the  plaintiff,  and  she  had  dismissed  the 
-Bff»It2^w?*"  suit  against  the  carrete  company.  This  did 
■imiofsiiu-      not  constitute  a  defense  to  the  action  against 

the  street-railway  company.  A  release  to 
one  of  several  joint  tort-feasors  is  a  release  to  all,  and 
an  accord  and  satisfaction  with  one  of  them  is  a  bar  to 
an  action  against  the  others.     But,  where  there  is  a 
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suit  pending^  ag-amst  several  tort-feasors,  the  dismissal 
of  the  suit  aguinst  one  will  not  bar  the  action  against 
the  others.     City  of  Chicago  v.  Babcock,  143  111.  366, 
32  N.  E.  271.     Here  no  release*  was  established,  nor 
was  there  any  evidence  of  an  accord  and  satisfaction. 
It  was  not  enough  for  the  defendant  to  prove  merely  a 
dismissal  of  the  suit  ag3.inst  the  other  tort-feasors,  but, 
in  order  to  make  the  defense  availing,  it  was 
required  to  go  further,  and  show  a  release  Krt*«ef-M«is- 
of  the  other  tort-feasor.      As  this  was  not  Error, 
done,  the  evidence  admitted  against  defend- 
ant's objection  could  do  it  no  barm.     The  judgment  of 
the  appellate  court  will  be  aflBrmed.     Affirmed. 


NOTE. 

Street  Railways — Collisions — Joint  Tort-Feasors. — Where  a  pas- 
senger is  injured  through  a  collision  of  two  cars  occasioned  by  the 
negligence  of  those  in  charge  of  both,  he  may  recover  damages 
as^ainst  either  or  both  companies  ;  and  if  both  are  sued,  he  may 
dismiss  as  to  one,  or  may  take  a  verdict  against  one,  where  the 
other  is  shown  to  be  not  guilty.  Tompkins  v.  Clay  St.  Hill  R.  Co., 
18  Am.  &  Eng.  R.  Cas.  144,  66  Cal.  Rep.  163,  4  Pac.  Rep.  1165  ;  Bar- 
rett V.  Third  Ave.  R.  Co.,  45  N.  Y.  628  ;  affirming  8  Abb.  Pr.,  N.  S., 
205, 1  Sweeny  568. 

The  same  holds  true  in  the  case  of  a  passenger  injured  by  a  col- 
lision between  a  street  car  and  a  railroad  train.  Downey  v,  Phila- 
delphia &  R.  R.  Co.,  (Pa.),  58  Am.  &  Eng.  R.  Cas.  594,  29  Atl.  Rep. 
125;  Matthews  v.  Delaware,  L.  &  W.  R.  Co.,  (N.  J.),  27  Atl.  Rep. 
919. 
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BlTTNER 

V. 

Crosstown  St.  Ry.  Co.  of  Buffalo. 

(Court  of  Appeals  of  New  York,  May  4,  iSgy.) 

m 

Street  Railways — Injury  to  Person  on  Track — Error  of  Judgment 
of  Motorman — Liability  of  Connpany.* — In  an  action  ag-ainst  a  street- 
railway  company  to  recover  for  the  killing  of  a  boy,  where  it  ap- 
pears from  the  evidence  that  the  motorman  was  confronted  with  a 
sudden  emergency  after  the  boy  was  struck  down,  the  defendant  is 
entitled  to  have  the  jury  clearly  instructed  that  an  error  in  the 
exercise  of  judgment  by  the  motorman  would  not  make  it  liable  for 
the  results  in  the  management  of  the  car  in  such  emergency. 

Appeal  from  general  term  superior  court  of  Buffalo. 
J^eversed, 

This  was  an  action  broug-ht  by  the  plaintiff,  as  ad- 
ministrator of  the  estate  of  his  infant  son,  Charles,  to 
recover  damag-es  for  his  death,  which  he  allegfed  to  be 
due  to  the  neg'lig'ence  of  the  defendant.  The  defendant 
operated  an  electric  street  railroad  in  the  city  of  Buf- 
falo, and  the  accident  in  question  occurred  on  October 
17,  1892,  in  the  middle  of  the  day,  upon  Seneca  street. 
The  boy  was  a  few  months  over  eight  years  of  age  at 
the  time  of  the  occurrence,  and  was  shown  by  the  evi- 
dence to  have  been  a  bright  and  intelligent  lad.  He 
was  running  from  the  south  side  to  the  north  side  of 
the  street,  and,  there  being  between  the  car  tracks  and 
the  sidewalk  a  manure  wagon  drawn  by  a  pair  of  horses, 
he  ran  in  front  of  it,  and  coming  upon  the  south  track, 
within  four  or  five  feet  of  one  of  the  defendant's  cars, 
then  proceeding  eastwardly,  was  struck  by  it.  The 
car  passed  over  him,  and  then,  upon  the  reverse  action 
being  given  by  the  motorman  in  his  effort  to  stop  the 
car,  it  passed  backward  over  his  body.     According  to 

*See  note  at  end  of  case. 
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the  evidence  of  one  Toms,  the  car  at  first  ran  over  the 
boy's  leg's,  and  then,  after  having-  proceeded  two  or 
three  car  lengths,  it  stopped,  backed  over  him,  and 
then  again  went  forward  and  over  him.  Toms  testi- 
fied that  he  saw  the  boy  try  to  raise  himself  after  the 
car  had  first  passed  over  him,  and  that  before  he  suc- 
ceeded in  doing  so  he  was  again  struck  down  and 
crushed  by  the  backing  of  the  car.  This  witness  testi- 
fied that  the  car  was  going  at  the  rate  of  12  or  15  miles 
an  hour,  and  that  the  boy's  face,  when  running-  across 
the  street,  was  turned  away  from  the  car.  As  ag-ainst 
the  testimony  of  this  witness,  which  was  the  evidence 
relied  upon  at  the 'trial  to  sustain  the  plaintiff's  cause 
of  action,  there  was  evidence  g-iven  by  a  number  of 
witnesses  in  flat  contradiction.  A  police  captain  testi- 
fied that  Toms  told  him  a  few  minutes  after  the  occur- 
rence that  he  did  not  see  the  car  run  over  the  boy.  A 
police  officer,  who  saw  the  accident  from  a  point  about 
100  feet  away,  testified  that  Toms  came  up  only  after 
the  accident,  and  that  the  boy  did  not  move  after  the 
car  first  passed  over  him.  He  also  said  that  the  car  did 
not  go  beyond  about  half  its  length  over  the  boy  before 
its  action  was  reversed,  and  that  it  did  not  pass  over 
him  the  third  time.  Another  police  officer,  who  saw 
the  accident  close  by,  corroborated  the  testimony  of  the 
other  officer  with  respect  to  how  the  car  passed  over 
the  boy,  and  how  it  was  reversed,  and  as  to  the  boy's 
not  moving".  Three  other  witnesses,  who  saw  the  oc- 
currence from  different  neighboring- points,  also  agreed 
that  the  car  only  passed  over  the  boy  a  few  feet  before 
it  reversed,  and  that  the  boy  did  not  move  after  he 
was  first  struck  down.  The  motorman  testified  that 
he  was  going-  at  the  usual  rate  of  speed  ;  that  a  manure 
wagon  was  alongside  of  his  car,  between  it  and  the  side- 
walk ;  that  the  boy  ran  around  the  heads  of  the  horses 
about  four  feet  ahead  of  the  car,  and  was  almost  im- 
mediately struck  by  it  in  the  center  of  the  track.  He 
also  testified  that,  as  soon  as  he  saw  the  boy,  he  re- 
versed his  car,  so  as  not  to  hit  him,  and  that  the  effect 
of  his  action  in  reversing-  the  lever  was  to  throw  him 
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agfainst  the  dashboard,  and  that  then,  upon  the  reverse 
motion  being-  set  up,  he  was  thrown  against  the  body 
of  the  car.  He  was  not  aware  of  having  passed  back 
over  the  boy,  and  he  said  that  he  did  not  see  Toms, 
with  whom  he  was  acquainted.  The  plaintiff  recovered 
a  verdict,  and  the  judgment  upon  the  same  was  affirmed 
by  the  general  term  of  the  superior  court  of  Buffalo,  in 
which  court  the  trial  was  had.  33  N.  Y.  Supp.  672. 
The  two  judges  holding  the  general  term  divided  in 
opinion,  the  effect  of  which  division  was  to  affirm  the 
judgment.     The  defendant  then  appealed  to  this  court. 

» 

Porter  Nortou,  for  appellant. 
Emory  P.  Close,  for  respondent. 

Gray,  J.  (after  stating  the  facts).  If  it  were  not  for 
the  testimony  which  was  given  by  the  witness  Toms 
upon  the  trial,  it  would  not  be  possible  to  say  that 
there  was  any  evidence  upon  which  negligence  could 
be  predicated  of  the  defendant.  The  history  of  the 
occurrence  shows  that  the  deceased  heedlessly  ran  in 
front  of  the  car,  and  in  such  close  proximity  to  it  as  to 
render  its  striking  him  a  certain  occurrence.  There  is 
no  conflict  in  thfe  testimony  with  respect  to  the  princi- 
pal facts.  The  boy  started  to  cross  the  street  in  the 
middle  of  the  block,  when  a  vehicle  was  proceeding 
between  him  and  the  car  tracks,  which,  from  its  pecu- 
liar construction,  precluded  a  view  beyond  it.  Running 
upon  an  angle  across  the  street,  he  passed  around  the 
horses'  heads,  without  looking  for,  or  apparently  see- 
ing, the  approaching  car  on  the  other  side  of  the 
wagon.  He  was  familiar  with  the  locality,  and  the 
evidence  warranted  the  inference  that  he  was  quite 
capable  of  taking  care  of  himself, — at  least  to  the 
extent  demanded  by  the  occasion.  He  was  on  his  way 
from  his  sister's  residence  to  his  grandfather's,  upon 
the  other  side  of  the  street,  as  he  had  been  in  the  habit 
of  doing.  Except  for  the  testimony  of  Toms,  that  the 
car  was  proceeding  at  a  rate  of  from  12  to  15  miles  an 
hour  ;  that,  after  it  had  passed  over  the  boy's  body,  it 
went  as  much  as  two  or  three  times  its  length  before  it 
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was  stopped,  and  that  then  the  boy  was  still  living*, 
and  was  endeavoring-  to  raise  himself  up  from  the 
ground,  when  the  car  backed  down  over  him,  and  then 
was  impelled  forward  and  again  over  him,  the  third 
time, — there  would  be  no  ground  whatever  for  saying 
that  any  question  was  left  open  for  the  jury  to  pass 
upon,  with  respect  to  the  conduct  of  the  motor  man. 
Toms'  evidence  was  so  shaken  as  to  its  credibility  by 
the  other  testimony  in  the  case  that  it  became  of  the 
highest  importance  that  the  jury  should  be  so  carefully 
instructed  by  the  trial  judge  upon  the  law  applicable 
to  the  facts  as  that  there  should  be  no  room  for  a  belief 
that  they  might  have  been  misled.  There  was  no  neg- 
ligence in  the  mere  fact  of  the  car  running  at  a  high 
rate  of  speed.  No  law  regulated  that,  and  it  was  for 
the  jury  to  say,  in  view  of  the  surrounding  conditions 
at  the  time,  whether  such  a  rate  of  speed,  if  they  be- 
lieved Toms'  testimony  about  it,  was  excessive,  and, 
therefore,  dangerous  under  the  circumstances. 

While  we  think  the  evidence  to  show  negligence  in 
the  motorman  was  of  the  very  slightest  character,  and 
barely  to  be  relied  upon,  in  view  of  the  other  testimony 
and  of  the  probabilities  of  the  situation,  we  will  con- 
cede that  it  may  have  been  sufficient  to  raise  a  question 
for  the  Jury,  and  we  will  proceed  to  consider  the  ques- 
tion in  the  case  upon  which  the  judges  differed  at  the 
general  term.  That  question  arose  upon  a  request 
made  by  the  defendant  that  the  jury  should  be  instructed 
"that  the  defendant  is  not  responsible  for  the  error  in 
judgment,  if  there  was  any,  on  the  part  of  the  motor- 
man,  in  the  management  of  the  car  after  it  struck  the 
boy."  The  trial  judge  ruled  upon  this  request  as 
follows  :  **I  have  already  charged  you  upon  this  prop- 
osition." Referring-  to  the  portion  of  his  charge  to 
which  he  must  have  referred,  it  reads  as  follows  :  "I 
may  say,  if  the  defendant  was  entirely  free  from  fault 
in  the  first  instance,  or  if  the  boy  was  guilty  of  negli- 
gence in  running  upon  the  track  in  the  way  he  did,  and 
the  car  had  passed  over  him,  a  number  of  feet  beyond 
him,  and  the  boy  was  injured  in  the  legs,   as  it   is 
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claimed  by  one  of  the  plaintiff's  witnesses,  and  was 
attempting-  to  get  up  from  the  track,  and  the  motorman 
was  careless  in  the  management  of  his  car  by  running 
back  upon  him  and  then  killing  him,  the  question  of 
whether  or  not  the  boy  was  guilty  of  negligence  in  the 
first  instance  would  be  of  no  importance  in  that  condi- 
tion of  things,  and  the  plaintiff  could  recover,  notwith- 
standing the  boy  w^as  negligent  in  first  going  on  the 
track."  The  defendant  was  entitled  to  have  the  jury 
clearly  instructed  that  an  error  in  the  exercise  of 
judgment  by  the  motorman  would  not  make  the  defend- 
ant liable  for  the  results  in  the  management  of  the  car, 
in  the  emergency  which  occurred  after  the  deceased 
was  struck  down,  and  the  charge  did  not  cover  that 
point,  or  at  least  not  in  such  exact  language  as,  in  our 
judgment,  to  make  it  perfectly  clear  to  the  jurors' 
minds.  To  instruct  them  that,  if  th,e  motorman  was 
careless  in  so  managing  his  car  as  to  run  back  upon 
the  boy,  the  plaintiff  might  recover,  was  not  the  clear 
equivalent  of  an  instruction  that,  if  the  motorman  erred 
in  judgment  in  what  he  did  after  the  car  struck  the 
boy,  the  defendant  would  not  be  responsible  for  that 
error  of  judgment.  The  evidence  in  the  case  would 
have  warranted  the  jury  in  finding  that  the  deceased  was 
guilty  of  contributory  negligence  in  placing  himself 
directly  in  front  of  the  passing  car,  and  that  the  motor- 
man  was  not  guilty  of  any  negligence  in  striking  him. 
If  they  should  have  reached  that  conclusion,  and  were 
then  brought  face  to  face  with  the  subsequent  situation, 
after  the  boy  had  been  knocked  down  and  run  over, 
they  could  only  return  a  verdict  for  the  plaintiff  upon 
the  basis  of  some  act  of  negligence  then  occurring  on 
the  part  of  the  defendant's  servant,  the  motorman,  by 
which  the  accident  was  aggravated.  If  they  could 
believe  the  evidence  of  the  witness  Toms  that  the  car 
had  passed  so  far  beyond  the  boy,  and  then,  while  he 
was  still  alive,  was  backed  down  upon  him,  and  again 
was  sent  over  him,  they  could  perhaps  say  that  the 
motorman  was  careless  in  the  management  of  his  car  at 
the  time,  and  that  through  such  carelessness  the  boy 


Am.  &  Engr.  STREET  RAILWAYS.  157 

R.  Cas. 

Note. 

was  in  fact  killed.  But  if  they  believed  that  the  motor- 
man  was  endeavoring",  in  the  exercise  of  his  judgment, 
to  prevent  injury  to  the  boy,  then  there  was  no  care- 
lessness on  his  part,  but  merely  an  error  of  judgment, 
for  which  the  defendant  could  not  be  held  responsible. 
Upon  the  evidence,  it  appears  that  the  motorman  was 
confronted  with  a  sudden  emergency,  and  it  should 
have  been  distinctly  stated  to  the  jury  that  if,  in  what 
he  did,  he  used  his  judgment,  the  defendant  was  not 
responsible,  even  if  it  was  an  error  which  brought 
about  the  lamentable  results  claimed.  Even  the  failure 
to  exercise  the  best  judgment  would  not  be  evidence  of 
negligence.  Wynn  v.  Railroad  Co.,  133  N.  Y.  575,  30 
N.  E.  721.  Judge  Hatch,  in  his  opinion  at  the 
general  term,  has  very  fully  reasoned  out  the  proposi- 
tion, and  it  is  not  necessary  for  us  to  say  more  than  we 
have  said.  For  the  reasons  given  the  judgment  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event.     All  concur.     Judgment  reversed. 


NOTK. 

Error  of  Judgment  of  Driver — Liability  of  Company.— In  an  action 
against  a  street-railway  company  by  the  driver  of  a  dray,  to  recover 
damages  for  personal  injuries,  the  testimony  of  the  plaintiff  showed 
no  negligence  on  the  part  of  the  company's  employees,  but  merely 
a  miscalculation  of  distance  on  the  part  of  both  the  plaintiff  and 
the  driver  of  the  car.  Held,  that  it  was  not  error  to  enter  a  judg- 
ment of  nonsuit.  Patton  z/.  Philadelphia  Traction  Co.,  132  Pa.  St. 
76,  20  Atl.  Rep.  682. 
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Beach  et  ux, 

V. 

Wilmington  &  W.  R.  Co. 

{Supreme  Court  of  North  Carolina^  March  2,  1897.) 

Railways — Action  for  Damage  to  Land — Presumption  as  to  Time  of 
Damage.* — In  an  action  against  a  railway  company  to  recover  for 
damages  to  land  caused  by  the  diversion  of  water,  it  appeared  that 
the  lands,  which  were  not  immediately  adjacent  to  the  right  of  way, 
had  been  injured  from  the  gradual  filling  up  of  the  ditches  on  the 
land  by  ditches  built  at  the  construction  of  the  road,  such  road  hav- 
ing been  built  a  year  before  the  plaintiff  acquired  title,  and  four 
years  before  the  action  was  instituted.  The  action  was  brought 
apparently  to  recover  continuing  damages  for  the  three  years  next 
preceding,  but  the  issues  were  submitted,  without  objection,  cover- 
ing only  permanent  damage.  There  was  nothing  to  show  the  time 
at  which  such  damage  occurred  except  the  allegation  of  the  com- 
plaint that  the  injuries  complained  of  were  within  the  three  years 
next  preceding.  Held^  that  there  could  be  no  presumption  that  the 
permanent  damage  occurred  before  plaintiff's  ownership. 

Right  of  Drainage-  Easement^Damages. — In  such  action,  the  right 
of  the  railway  company  to  subsequently  discharge  its  ditches  upon 
the  lands  being  an  easement,  acquired  only  by  the  result  of  the 
action,  the  plaintiff  is  entitled  to  the  damages  resulting  to  his  land 
from  the  acquisition  of  the  easement  by  the  company. 

Appeal  from  Pitt  county  superior  court.     A'ffirmed, 

John  L.  Bridgers^  for  appellant. 
Blount  &  Fleming'^  for  appellees. 

Douglas,  J.  This  action  was  begun  in  1893.  The 
complaint,  among  other  things,  alleges  the  ownership 
ciMSteM  ^^  ^^  land,  its  previous  proper  drainage  by 

the  plaintiffs,  the  construction  of  the  branch 
road  in  1889,  and  the  injury  resulting  from  the  diver- 
sion of  the  water.  Paragraphs  5  and  6  are  as  follows  : 
**  (5)  That,  in  the  construction  of  its  road,  the  defen- 
dant dug  or  caused  to  be  dug  a  ditch  on  each  side  of 
this  bed  of  said  road,  whereby  a  large  and  unusual  vol- 

*See  Brown  v.  Pine  Creek  Ry.  Co.,  (Pa.)  8  Am,  &  Eng.  R.  Cas., 
N.  S.,  693  and  note,  p.  701 ;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v,  Ander- 
son, (Ark.)  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  637,  and  note^  p.  639.  See 
generally  4  Rap.  &  Mack's  Dig.  155. 
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ume  of  water  was  diverted  from  its  natural  channel 
and  proper  course,  and  turned  upon  the  lands  and  into 
the  canal  and  ditches  of  the  plaintiffs,  thereby  flooding- 
the  lands  and  choking  the  ditches  with  sand,  mud,  and 
trash,  so  that  the  diverted  waters,  as  well  as  the  waters 
of  the  plaintiff's  lands,  became  ponded  upon  the  said 
lands,  rendering"  the  same  (which  heretofore  yielded 
good  crops)  worthless,  or  nearly  so  for  purposes  of 
agriculture.  (6)  That  by  reason  of  said  diversion  of 
waters,  said  obstruction  to  the  fall  of  plaintiffs'  canal 
and  ditches,  the  defendant  has,  within  the  three  years 
next  before  the  bring-ing"  of  this  action,  negligently  and 
unlawfully  caused  large  quantities  of  water  to  be 
poured  upon  the  lands  of  the  plaintiffs,  to  the  great 
damage  of  the  land  and  the  crops  growing  thereon,  to 
wit,  five  hundred  dollars."  The  defendant  requested 
the  court  to  instruct  the  jury  as  follows  :  '*  That  it  is 
admitted  that  defendant's  road  was  constructed  during 
the  year  1889,  and,  if  you  believe  the  plaintiff's  evi- 
dence, the  plaintiffs  acquired  title  to  the  land  in  the 
year  1890,  that  the  original  trespass  or  cause  of  damage 
was  done  by  the  construction  of  defendant's  road  in 

1889,  and  the  plaintiffs,  not  being  the  owners  of  the 
land  at  the  time  the  original  trespass  was  committed, 
cannot  sustain  their  action,  and  are  not  entitled  to  re- 
cover anything  in  this  action."  This  instruction  was 
refused,  and  defendant  excepted,  which  is  the  only  ex- 
ception before  us.  We  think  the  instruction  was 
properly  refused.  The  jury  found  that  the  plaintiffs 
were  the  owners  and  in  possession  of  the  land,  and  no 
other  issue  on  this  point  was  submitted  or  tendered  by 
the  defendant.  All  of  the  issues  were  found  in  favor 
of  the  plaintiffs. 

It  appears  from  the  evidence  that  these  lands  be- 
longed to  Wi^  feme  plaintiff,  having  been  allotted  to  her 
in  1890,  in  the  division  of  her  father's  lands. 

When  her  father  died  does  not  appear,  but  "y^'lTJi'Vu' 

certainly  before  the  division  of  his  lands  in  ^xxvtuM^t 

1890.  The  plaintiffs  are  shown  to  have  been  •mMts*.  "* 
in  actual  possession  of  one  tract  when  the 

road  was  built,  in  1889.     The  action  was  brought  ap- 
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parently  to  recover  continuing  damages  for  the  three 
years  next  preceding,  but  by  consent,  or  at  least  with- 
out objection,  the  issues  were  submitted  covering  only 
permanent  damage.  When  this  permanent  damage 
occurred  does  not  appear,  further  than  the  allegation 
in  the  complaint  that  the  injuries  complained  of  were 
within  three  years  next  preceding  the  bringing  of  the 
action.  The  ditches  dug  in  1889,  when  the  road  was 
built,  were  the  primary  cause  of  the  permanent  dam- 
age, but  the  damage  itself  immediately  resulted  from 
the  filling  up  of  the  plaintiffs'  ditches  with  sand,  mud, 
and  trash,  so  that  the  diverted  waters,  as  well  as  the 
waters  of  the  plaintiffs'  lands,  became  ponded  upon  the 
said  lands,  thereby  rendering  them  practically  worth- 
less. These  lands  were  not  immediately  on  the  rail- 
road or  adjacent  to  the  right  of  way,  and  it  is  evident 
that  the  damage  could  not  have  occurred  simultaneously 
with  the  construction  of  the  road.  The  cause  must 
precede  the  effect,  and,  as  ditches  do  not  fill  up  in- 
stantly, considerable  time  may  have  intervened.  There 
can  therefore  be  no  presumption  that  the  permanent 
damage  occurred  before  the  plaintiffs'  ownership,  and 
we  find  no  evidence  to  that  effect. 

The  case  of  Ridley  v.  Railroad  Co.,  118  N.  C.  1010, 
24-  S.  E.  734,  cited  and  approved  in  Parker  v.  Railroad 
Co.,  119  N.  C.  685,  25  S.  E.  722,  lays  down  the  rule 
that  "the  statute  of  limitations  begins  to  run  in  such 

cases,  not  necessarily  from  the  construction 
W|jt^«f Dniiiife  of  the  road,  but  from  the  time  when  the  first 
»aBifes.  injury   was    sustained."      This   means,    of 

course,  the  first  substantial  injury,  as  it 
would  be  a  hardship  to  require  a  plaintiff  to  bring  an 
action  when  his  recovery  would  necessarily  be  merely 
nominal,  and  yet  would  be  a  bar  to  any  future  action. 
The  same  rule  would  apply,  by  analogy,  where  the 
first  substantial  damage  occurred  after  a  change  in 
ownership.  The  word  * 'permanent,"  as  applied  to 
injuries  and  damages,  is  apt  to  mislead,  as  it  is  used 
not  only  in  cases  where  the  damage  is  all  done  at  once« 
as,  for  instance,  in  the  tearing  down  of  a  «house,  but 
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also  to  those  cases  where  the  damage  is  continuing-  and 
prospective.  In  these  latter  cases  the  damage  is  called 
''permanent"  because  it  proceeds  from  a  permanent 
cause,  and  will  probably  continue  indefinitely  as  the 
natural  effect  of  the  same  cause.  Such  is  this  case, 
where  the  cause  is  apparently  permanent,  and  the 
damage  necessarily  continuing  or  recurrent.  The 
interests  and  convenience  of  the  public  will  not  permit 
the  abatement  of  the  nuisance,{and  the  law  does  not  con- 
template an  indefinite  succession  of  suits.  Therefore  a 
lump  sum  is  recoverable,  at  the  demand  of  either  party, 
in  consideration  of  which  the  defendant  acquires  the 
right  to  discharge  its  ditches  upon  the  plaintiffs'  land. 
This  is  nothing  more  than  an  easement  appurtenant  to 
the  defendant's  right  of  wa}'.  The  amount  recovered 
is  not  the  estimated  sum  of  all  future  damages  expected 
to  result  from  a  continuing  trespass,  for  such  damages, 
running  indefinitely,  perhaps  forever,  would  be  utterly 
incapable  of  calculation  ;  and,  moreover,  it  would  be 
giving  the  defendant  a  right  to  commit  a  wrong.  The 
sum  recoverable  is  the  damage  done  to  the  estate  of 
the  plaintiffs  by  the  appropriation  to  the  easement  of  so 
much  of  their  land,  or  such  use  thereof,  as  may  be 
necessary  to  the  easement.  The  right  of  leading  and 
discharging  surface  water  over  or  upon  the  land  of 
another  is  always  enumerated  among  the  usual  ease- 
ments recognized  both  by  the  common  and  civil  law. 
It  is  true  it  has  been  sometimes  said  that  easements  are 
acquired  only  by  grant  or  prescription,  but  this  applies 
only  as  between  private  parties,  and  is  usually  a  mere 
denial  of  easement  by  parol.  It  does  not  apply  to  con- 
demnation proceedings  or  other  actions  in  the  nature 
thereof.  Indeed,  this  court  has  held,  in  Blue  v.  Rail- 
road Co.,  117  N.  C,  on  page  649,  23  S.  E.  275,  that 
nothing  but  an  easement  can  be  acquired  by  judgment 
of  condemnation.  While  the  opinion  does  not  use  the 
word  ''easement,"  it  accurately  describes  an  easement, 
and  does  use  the  appropriate  term  "servient  tenement" 
as  applied  to  the  land  itself.  The  right  of  the  defend- 
ant to  hereafter  discharge  its  ditches  upon  the  lands  in 

9  (N.  s.)  A  &  E  R  Cas— 11 
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question  being*  an  easement,  acquired  only  by  the 
result  of  this  action,  the  plaintiffs  are  clearly  entitled 
to  the  damages  resulting"  from  the  acquisition  of  the 
easement.  There  is  no  allegation  that  the  railroad 
company  has  ever  paid  any  damag'es  to  any  one  for  this 
injury,  or  in  consideration  of  the  easement. 

In  the  argument  of  this  case  before  us,  counsel 
insisted  that  the  opinions  of  this  court  in  Ridley's  and 
Parker's  Cases,  supra^  are  mutually  inconsistent,  and 
that  one  or  the  other  would  necessarily  be  overruled  in 
the  decision  of  this  case.  Although  the  statute  of  lim- 
itations is  not  raised  in  this  case,  we  have  carefully 
examined  the  cases  above  cited,  and  can  find  no  such 
inconsistencies,  and  certainly  none  relating  to  the  prin- 
ciples herein  involved.  The  judgment  of  the  court 
below  is  affirmed. 

Montgomery,  J.  (dissenting).  This  action  was 
commenced  in  1893.  The  defendant's  road  was  con- 
structed in  1889.  The  plaintiffs  allege  with  sufficient 
clearness  that  the  land  of  which  they  were  in  the 
possession  was  permanently  injured  by  the  unskillful 
construction  of  its  roadway  and  ditches  by  the  defend- 
ant company.  The  fifth  section  of  the  complaint  alleges 
"that,  in  the  construction  of  its  said  road,  the  defendant 
dug,  or  caused  to  be  dug,  a  ditch  on  each  side  of  the 
bed  of  said  road,  whereby  a  large  and  unusual  volume 
of  water  was  diverted  from  its  natural  channel  and 
proper  course,  and  turned  upon  the  lands  and  into  the 
canal  and  ditches  of  the  plaintiffs,  thereby  flooding  the 
lands  and  choking  the  ditches  with  sand,  mud,  and 
trash,  so  that  the  diverted  waters,  as  well  as  the  waters 
of  the  plaintiffs'  land,  became  ponded  upon  the  said 
land,  rendering  the  same  (which  heretofore  yielded 
good  crops)  worthless,  or  nearly  so,  for  purposes  of 
agriculture."  In  another  paragraph  of  the  complaint 
(the  sixth)  the  plaintiffs  alleged  that,  by  reason  of  the 
diversion  of  water  and  the  obstructions  complained  of, 
the  land  had  been  damaged,  and  also  that  the  crops 
grown  thereon  have  been  injured  within  the  three 
years  next  before  the  bringing  of  this  suit. 
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The  question  of  damagfes  for  a  continuing-  injury, 
such  as  migfht  be  recovered  upon  the  theory  of  abating- 
a  nuisance,  and  raised  by  the  sixth  paragraph  of  the 
complaint,  seems  to  have  been  abandoned  on  the  trial, 
and  the  issue  which  was  submitted  to  the  jury  was  on 
the  matter  of  permanent  injury  to  the  land.  In  fact,  in 
the  arg-ument  here  it  was  admitted  that,  by  consent  in 
the  trial  below,  the  action  was  tried  on  the  issue 
whether  the  land  had  been  permanently  injured  or  not. 
The  land  alleged  to  have  been  damag-ed  was  described 
in  the  complaint  as  consisting*  of  two  tracts, — Briar 
Swamp  and  Mill  Branch.  The  plaintiffs  had  been  in 
possession  of  the  first-named  tract  since  1871,  and  the 
other  since  1890.  Both  tracts  were  allotted  to  ih^/eme 
plaintiff  in  the  partition  of  the  land  of  Albert  Moore  in 
1890. 

The  defendant  requested  the  court  to  instruct  the 
jury  "that  it  is  admitted  that  the  defendant's  railroad 
was  constructed  during*  the  year  1889,  and,  if  you  be- 
lieve the  plaintiffs'  evidence,  the  plaintiffs  acquired 
title  to  the  land  in  1890  ;  that  the  original  trespass  or 
cause  of  damage  was  done  by  the  constructing  of  de- 
fendant's railroad  in  1889,  and  the  plaintiffs,  not  being 
the  owners  of  Jthe  land  at  the  time  the  original  trespass 
was  committed,  cannot  sustain  their  action,  and  are  not 
entitled  to  recover  anything  in  this  action."  The  court 
declined  to  give  the  instruction.  It  ought  to  have  been 
given.  The  plaintiffs  allege  that  the  damage  was  done 
by  the  cutting  of  the  ditches  along  the  defendant's  rail- 
road in  1889,  and  there  was  no  allegation  of  permanent 
injury  to  the  land  at  any  other  time.  At  that  time 
(1889)  the  plaintiffs  had  no  title  to  either  of  the  tracts 
of  land.  They  could  not  recover  for  permanent  injury 
to  the  land,  because  they  were  not  its  owners.  The 
only  right  they  had  in  1889  was  that  of  possession. 

The  counsel  who  argued  the  case  before  this  court 
seemed  to  think  that  there  were  some  inconsistencies, 
especially  as  to  the  application  of  the  statute  of  limita- 
tions, in  the  cases  of  Ridley  v.  Railroad  Co.,  118  N.  C. 
1010,  24  S.  B.  730,  and  Parker  v.  Railroad  Co.,  119  N. 
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C. ,  25  S.  E.  722.     I  have  examined  those  appeals, 

and  can  see  no  inconsistency.  In  Ridlev's  Case,  on  page 
1010,  118  N.  E.,  and  on  page  734,  24  S.  E.,  four  prin- 
ciples of  law  were  deduced,  and  held  to  be  decisive  of 
the  questions  involved  in  that  appeal.  In  Parker's  Case 
the  same  ruling-s  were  approved.  No.  4  of  the  deduc- 
tions referred  to  in  Ridley's  Case  was  in  these  words  : 
**  The  statute  of  limitations  begins  to  run  in  such  cases, 
not  necessarily  from  the  construction  of  the  road,  but 
from  the  time  when  the  first  injury  was  sustained.** 
And  in  Parker's  Case  the  court  said  :  *'  The  right  of 
action  accrues  in  such  cases  when  the  first  injury  is 
sustained."  This  last  statement  was  intended  to  be 
that  of  the  general  rule.  There  may  be  cases,  however, 
where  the  action  necessarily  should  be  brought  at  the 
time  of  the  construction  of  the  road,  as  where  the  in- 
jury is  manifestly  permanent,  and  done  at  once  by  the 
construction  of  the  road,  and  is  dependent  upon  no  con- 
tingency. The  rule  as  announced  in  Ridley's  appeal 
had  in  view  such  cases,  as  well  as  those  where  the  first 
injury  was  the  beginning  of  the  running  of  the  statute. 

Clark,  J.  (dissenting.)  I  concur  in  the  dissent  of 
Mr.  Justice  Montgomery.  Since  the  act  of  1895 
(chapter  224),  all  damages  accruing  from  the  construction 
of  a  railroad  must  be  sued  for  within  five  years,  and  the 
entire  amount  of  damages  must* be  recovered  in  one  ac- 
tion. This  is  a  very  just  enactment,  and  protects  such 
corporations  from  the  oppression  of  being  sued  again 
and  again  ad  infinitum^  on  the  ground  of  continuing* 
damages.  But  this  action  was  instituted  before  the 
passage  of  the  act,  and  is  governed  by  the  former  law, 
which  permitted  the  plaintiff  to  bring,  at  his  option,  an 
action  for  permanent  damages,  in  which  case  the  entire 
damages,  "past,  present,  and  prospective,"  could  be 
sued  for  in  one  action,  to  which  20  years  was  the  limi- 
tation, or  at  plaintiff's  election,  from  time  to  time,  ac- 
tions could  be  brought  for  the  continuing  damages,  in 
which  actions  the  recovery  was  limited  to  damages  ac- 
cruing within  three  years.  Ridley  v.  Railroad  Co.» 
118  N.  C.  996,  24  S.  E.  730 ;  Parker  v.  Railroad  Co., 
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119  N.  C.  677,  25  S.  E.  722.  Here  the  complaint  could 
have  been  construed  either  as  an  action  for  permanent 
damages  or  for  the  continuing  annual  damages,  and  the 
plaintiffs  could  elect  which  remedy  they  would  pursue. 
Lewis  r.  Railroad  Co.,  95  N.  C.  179  ;  Stokes  v.  Taylor, 
104  N.  C.  394,  10  S.  E.  566  ;  Fulps  v.  Mock,  108  N.  C. 
601,  13  S.  E.  92  ;  Holden  v.  Warren,  118  N.  C.  326, 
24  S.  E.  770 ;  Sams  v.  Price,  119  N.  C.  572  (on  page 
574),  26  S.  E.  170.  The  plaintiffs  and  defendant  agreed 
upon  treating  this  as  an  action  for  permanent  damages, 
and  an  issue  on  that  aspect  of  the  case  was  submitted 
by  consent.  It  was  tried  as  such,  and  there  was  conse- 
quently error  in  refusing  the  prayer  of  the  plaintiffs. 
The  allegation  of  the  complaint  and  the  proof  was  that 
the  permanent  damage  was  sustained,  if  at  all,  in  1889. 
The  statute  necessarily  ran,  therefore,  from  that  year  ; 
and  as  it  further  appeared  that,  as  to  one  tract  at  least, 
the  plaintiffs  were  not  the  owners  thereof  till  1890,  it 
was  error  to  grant  them  judgment.  The  case  should 
go  back  for  a  new  trial,  when  the  plaintiffs  may  elect 
to  take  a  nonsuit  as  to  damages  for  that  tract,  or  the 
court  may,  in  its  discretion,  permit  them  to  amend  the 
complaint  so  as  to  sue  for  the  continuing  damages  onl5^ 
It  would  seem  clear  that  a  person  acquiring  title  to  any 
property  (whether  real  or  personal)  in  1890  cannot  re- 
cover damages  for  a  permanent  impairment  or  injury  in- 
flicted upon  that  property  in  1889,  before  he  acquired  it. 
Salisbury  v.  Railroad  Co.,  98  N.  C.  465  (on  page  471), 
4  S.  E.  465. 

Clark  and  Montgomery,  JJ.,  dissenting. 
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Bronson 

V. 

Oakes  et  aL 

{^Circuit  Court  of  Appeals^  8th  Cir,y  Oct,  12^  iSgyJ) 

Negligence  and  Contributory  Negligence— Question  for  Jury. — In 
an  action  by  a  passeng-er  against  a  railway  company  to  recover  for 
personal  injuries  received  through  falling-  from  a  train,  where  the 
question  whether  the  defendant  was  negligent  is,  upon  the  conceded 
facts  of  the  case,  the  principal  and  ultimate  fact,  the  decision  of 
such  fact  is  with  the  jury,  as  is  the  question  of  contributory  neg-li- 
gence. 

Negligence — Question  for  Jury — Rule  Stated* — When  a  given  state 
of  facts  is  such  that  reasonable  men  may  fairly  differ  upon  the 
question  as  to  whether  tuere  was  negligence  or  not,  the  determina- 
tion of  the  matter  is  for  the  jury.  It  is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the  same  conclusion  from 
them  that  the  question  of  negligence  is  ever  considered  one  of  law 
for  the  courts. 

Carriers  of  Passengers — Negligence  and  Contributory  Negligence 
— Question  for  Jury. — A  passenger  upon  a  vestibuled  railway  train, 
in  returning  through  a  vestibule  which  was  not  lighted,  rushed  by 
a  light  reflected  from  the  car  windows,  walked  through  a  door  lead- 
ing out  of  the  train,  which  had  been  left  unfastened,  and  fell  from 
the  train,  and  was  injured.  In  going  forward  through  the  train,  he 
had  left  the  door  of  his  car  open  to  light  him  upon  his  return.  Held^ 
that  the  question  of  the  plaintiff's  contributory  negligence  and  the 
question  of  the  defendant's  negligence  were  for  the  jury. 

In  Error  to  the  United  States  circuit 'court,  Dis- 
trict of  Minnesota. 

This  action  was  brought  by  M.  E.  Bronson,  the 
plaintiflf  in  error,  agfainst  Thomas  F.  Oakes,  Henry  C. 

Payne,  and  Henry  C.  Rouse,  as  receivers  of 
the  Northern  Pacific  Railroad  Company,  the 
defendants  in  error,  to  recover  damages  for  a  personal 
injury  received  while  traveling  as  a  passenger  on  a 
train  on  the  Northern  Pacific  Railroad,  operated  by  the 
defendants  as  receivers.  The  action  was  commenced 
in  the  district  court  of  Hennepin  county,  Minn.,  and  on 

♦See  note  at  end  of  case. 
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the  application  of  the  defendants  in  error,  removed  into 
the  circuit  court  of  the  United  States  for  the  district  of 
Minnesota. 

Omitting'  the  formal  parts,  the  complaint  reads  as 
follows : 

"Plaintiff  further  alleg^es  :  That  on  the  30th  day  of 
December,  1893,  this  plaintiff,  in  company  with  his 
wife,  took  passage  at  the  city  of  St.  Paul,  in  the  state 
of  Minnesota,  on  a  regular  passenger  train  on  said 
Northern  Pacific  Railroad,  operated  by  said  defendants, 
for  the  purpose  of  traveling  over  the  same  westward 
from  said  state  to  the  Pacific  coast,  upon  a  route  of  said 
railway,  conducted  and  operated  by  said  defendants, 
and  that  the  plaintiff  duly  purchased  from  the  agent  of 
said  defendants  at  the  said  city  of  St.  Paul  the  usual 
and  regular  tickets  for  such  passage  over  said  railway, 
and  paid  to  said  defendants  the  regular  fare  for  said 
tickets  for  said  passage  and  travel  over  said  line  of 
railway.  That  the  said  train  consisted  of  the  usual 
sleeping  and  day  coaches,  baggage  and  express  car  ; 
and  that  said  train  was  a  Vestibule  train,'  so  called, 
with  the  passageways  between  said  cars  wholly  inclosed 
in  so-called  'vestibules,'  each  of  said  vestibules  having 
an  outer  door  opening  upon  the  steps  at  the  end  of  each 
of  said  cars,  and  which  said  so-called  'vestibules'  were 
and  are  designed  for  the  protection  of  passengers  trav- 
eling upon  trains  operated  by  said  defendants  on  said 
line  of  railway,  and  to  enable  passengers  to  pass  with 
safety  through  the  passenger  trains  operated  by  said 
defendants  ;  and  that  upon  said  train  in  which  plaintiff 
was  so  traveling  at  the  time  of  the  occurrence  and  con- 
sequent injury  to  plaintiff  hereinafter  mentioned  there 
was  maintained  upon  said  train  by  said  defendants  free 
and  uninterrupted  access  through  said  vestibules,  for  the 
accommodation  and  convenience  of  the  passengers  on 
said  train,  passing  through  the  same,  both  in  the  night 
and  day  time,  from  car  to  car. 

"Further  complaining,  plaintiff  further  alleges : 
That  the  passage  from  said  city  of  St.  Paul,  Minnesota, 
over  the  line  of  said  railway,  to  plaintiff's  destination. 


168  CONTRIBUTORY  NEGLIGEf^CE.  ^^^'  ^^ 

(N.  s.) 

Bronson  v.  Oakea. 

does  and  did  consume  several  days  and  nights  of  con- 
tinuous travel ;  and  plaintiff  and  his  said  wife,  while  so 
traveling  on  said  train  as  aforesaid,  and  on  the  night  of 
December  31,  1893,  were  occupying  berths  upon  the 
rear  sleeping  coach  of  said  train,  and  that  at  the  hour  of 
about  11:30  o'clock  p.  m.  on  the  night  of  said  day  the 
plaintiff,  as  he  lawfully  might,  and  for  the  purpose  of 
passing  to  the  forward  end  of  said  train  upon  which  he 
was  so  traveling,  in  order  to  obtain  from  the  conductor 
in  charge  of  said  train  a  stop-over  check  at  a  point  on 
said  line  of  railway  where  plaintiff  desired  to  stop  over 
on  said  journey,  left  said  rear  sleeping  coach,  and 
walked  through  said  train  towards  the  forward  end 
thereof,  for  the  purpose  aforesaid,  and,  having  trans- 
acted said  business  with  the  conductor  in  charge  there- 
of, plaintiff  started  to  return  to  his  said  berth,  in  said 
rear  coach  at  about  the  hour  aforesaid.  That  at  said 
time  all  of  the  coaches  upon  said  train  were  dimly 
lighted,  and  that  the  vestibule  connections  between  said 
several  cars  through  which  plaintiff,  for  the  purpose 
aforesaid,  was  compelled  to  and  did  pass  had  been  and 
were  by  said  defendants  carelessly  left  and  were  in  a 
wholly  darkened  condition,  without  any  lights  therein. 
That  the  outer  door  in  one  of  said  vestibuled  connec- 
tions, through  which  plaintiff  so  passed,  had  been  by 
said  defendants  carelessly  and  negligently  left  unfast- 
ened and  open,  which  fact  was  wholly  unknown  to  this 
plaintiff.  That  plaintiff,  in  returning  to  said  rear 
sleeping  coach  on  said  train  at  the  time  aforesaid,  and 
in  passing  through  said  vestibule,  as  he  lawfully  might, 
and  without  any  notice  or  knowledge  on  his  part, 
that  said  outer  vestibule  door  was  so  open  as  aforesaid, 
and  without  any  fault  or  negligence  on  his  part,  fell 
from  said  train  through  said  open  outer  vestibule  door, 
so  carelessly  and  negligently  as  aforesaid  left  unfastened 
and  open  by  said  defendants,  and,  so  falling,  was  pre- 
cipitated from  said  train  with  great  force  and  violence, 
and  then  and  there  fell  from  said  train,  while  said  train 
was  running  at  a  rapid  rate  of  speed,  and  while  the 
same  was  passing  over  a  certain  lake  in  the  state  of 


Am.  &  Eng.       CONTRIBUTORY  NEGLIGENCE.  169 

R.  Cas. 

Bronson  v.  Oakes. 

Idaho,  known  as  'Lake  Pend  d 'Oreille,'  on  a  trestle 
bridgfe  abut  22  feet  in  height  above  the  waters  of  said 
lake,  into  which  plaintiff  fell.  That  plaintiff,  as  a 
result  of  said  fall,  broke  and  fractured  the  bone  of  his 
left  legf  betw^een  the  knee  and  the  ankle  joint,  and  was 
otherwise  bruised,  maimed,  and  wounded,  thereby 
causing*  plaintiff  ^reat  physical  pain  and  angfuish.  That 
said  place  w^as  in  an  uninhabited  district,  with  no  means 
near  at  hand  whereby  plaintiff  could  obtain  aid  or  assist- 
ance ;  and  that,  plaintiff's  fall  from  said  train  being 
unnoticed  by  the  operatives  thereof,  the  same  passed 
rapidly  beyond  the  sight  and  hearing  of  this  plaintiff. 
That  the  point  upon  said  bridge  where  plaintiff  so  fell 
as  aforesaid  from  said  train  was  distant  about  three- 
quarters  of  a  mile  from  the  shores  of  said  lake.  That 
the  weather  at  that  time  was  intensely  cold,  below  the 
freezing  point,  and  the  ground  covered  with  snow  and 
ice ;  and  that,  although  plaintiff  was  greatly  exhausted 
and  prostrated  as  the  result  of  said  fall,  and  was  suffer- 
ing great  pain  and  anguish  from  his  said  broken  limb, 
plaintiff  nevertheless,  by  great  physical  exertion,  and 
suffering  intense  pain  from  his  broken  limb,  and  there 
being  no  other  means  of  escape  from  his  perilous  and 
dangerous  position,  was  compelled  to  and  did  climb 
upon  the  piling  of  said  bridge  to  the  track  thereon,  and 
with  great  difficulty  dragged  himself  along  said  bridge 
to  the  main  land  ;  and  that  by  reason  of  the  unfre- 
quented district  where  said  occurrence  took  place 
plaintiff  was  unable  to  and  did  not  receive  any  aid  or 
assistance  until  the  hour  of  about  5  o'clock  a.  m.  on 
January  1,  1894.  That  plaintiff's  clothing  was  thor- 
oughly and  completely  drenched  with  water,  and  by 
reason  of  the  inclement  weather  his  clothing  froze  upon 
his  person,  whereby  plaintiff  suffered  additional  pain 
and  anguish  and  discomfort ;  and  that,  as  a  consequence 
of  his  said  injuries  and  the  attendant  results  therefrom, 
plaintiff's  nervous  system  was  greatly  shocked  and  im- 
paired, and  his  health,  as  a  consequence  thereof,  has 
been,  as  plaintiff  is  informed  and  verily  believes,  per- 
manently undermined  and  impaired  ;  and  that  plaintiff 
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was  confined  to  his  bed  for  a  long  period  of  time  there- 
after, and  suffered  great  mental  and  physical  pain, 
anguish  and  suffering,  caused  by  his  said  injuries  and 
his  exposure,  and  that  he  still  suffers  therefrom  ;  and, 
as  plaintiff  is  informed  and  believes,  he  will  never 
recover  from  the  effects  of  his  said  injuries  and  expos- 
ure as  aforesaid. 

''Plaintiff  further  alleges  :  That  the  forward  end  of 
the  coach  upon  said  train  into  which  plaintiff  was  en- 
deavoring to  pass  at  the  time  he  fell  from  said  train  as 
hereinbefore  alleged  had  an  inclosed  compartment, 
occupying  the  entire  width  of  said  car,  except  a  narrow 
aisle  along  the  side  thereof  ;  and  that  persons  entering 
said  car,  in  order  to  pass  through  the  same,  are  re- 
quired to  make  a  sharp  turn  to  the  left,  and  pass  down 
said  aisle.  That  said  open  outer  vestibule  door  through 
which  plaintiff  so  fell  was  on  the  left  hand  of  plaintiff 
as  he  passed  through  said  vestibule.  That  plaintiff,  in 
passing  through  said  vestibule,  saw  through  said  open 
outer  vestibule  door,  but  which  opening  he  supposed 
and  believed  was  the  entrance  into  said  car,  a  dim 
light,  which  shone  through  the  windows  of  said  car, 
and  which  light  plaintiff  supposed  and  believed  was 
the  light  from  the  car  shining  through  said  passage- 
way or  aisle  into  which  plaintiff  supposed  and  believed 
he  was  passing.  That  when  plaintiff  passed  out  of 
said  car,  going  to  the  forward  end  of  said  train,  and  a 
few  seconds  before  he  returned,  plaintiff,  to  facilitate 
his  return,  left  the  end  door  of  the  coach  into  which  he 
was  about  passing  when  he  fell  from  said  car  open  ; 
and  that  the  light  which  plaintiff  saw  through  said 
outer  open  vestibule  door  he  supposed  and. believed 
was  the  light  from  said  car  into  which  he  was  about 
passing,  shining  through  said  narrow  aisle';  and  that 
plaintiff,  so  mistaking  said  light,  visible  through  said 
open  vestibule  door,  for  the  light  shining  through  said 
aisle,  turned  to  the  left,  for  the  purpose,  as  he  sup- 
posed, of  passing  into  said  aisle,  and,  so  turning, 
walked  or  fell  through  said  open  outer  vestibule  door, 
sustaining  the  injuries  hereinbefore  complained  of. 
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"Plaintiff  further  alleg-es  that  it  was  the  duty  of  the 
said  defendants  in  operating-  said  train,  and  particularly 
in  the  nighttime,  to  keep  securely  fastened  and  closed 
the  outer  vestibule  doors  on  said  cars,  and  to  furnish 
sufficient  light  in  said  vestibules  to  enable  passengers 
upon  said  train  to  pass  in  safety  through  the  same  ; 
and  that  plaintiff  suffered  and  sustained  said  injuries 
wholly  by  reason  of  the  carelessness  and  negligence  of 
said  defendants  in  allowing  and  permitting  said  outer 
vestibule  door  on  said  train  through  which  plaintiff 
fell  as  aforesaid  to  be  and  remain  in  said  open  and  un- 
guarded condition,  and  in  failing  to  provide  lights  in 
said  cars  and  vestibules,  by  reason  whereof  this  plain- 
tiff, without  any  fault  or  negligence  on  his  part,  as 
aforesaid,  fell  through  said  open  outer  vestibule  door, 
thereby  sustaining  the  injuries  herein  complained  of." 

After  an  answer  had  been  filed,  and  the  jury  impan- 
eled to  try  the  case,  the  defendants  asked  and  obtained 
leave  to  withdraw  their  answer  and  file  a  demurrer  to 
the  complaint.  A  demurrer  was  thereupon  filed.,  the 
ground  of  which  was  that  the  complaint  did  not  state 
sufficient  facts  to  constitute  a  cause  of  action.  The 
court  sustained  the  demurrer,  and  rendered  a  final 
judgTnent  in  favor  of  the  defendants,  and  the  plaintiff 
sued  out  this  writ  of  error,  assigning  as  error  the 
ruling"  of  the  court  sustaining  the  demurrer. 

Henry    Conlin    and    Victor  J.    Welch    {Marcus   P. 
Hayne  with  them  on  the  brief),  for  plaintiff  in  error. 
J.  H.  Mitchell,  Jr. ^  for  defendants  in  error. 

Before  Caldwell,  Sanborn,  and  Thayer,  Cir- 
cuit Judges. 

Caldwell,  Circuit  Judge,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

It  is  well  settled  that  what  constitutes  negligence  is 
a  question  of  fact  for  the  jury,  and  it  does 
not  cease  to  be  such  although  the  facts  are  SSlKIuryTJefii. 
undisputed,  for  that  would  be  to  deprive  a  f^'j*"^""***' 
suitor   of    his  constitutional    right  to   have 
the  material  facts  in  his  case  tried  by  a  jury.     Wheth- 
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er,  upon  the  conceded  facts  in  this  case,  the  act  of 
the  defendant  was  negligent,  is  the  principal  and  ulti- 
mate fact  in  the  case,  and  the  decision  of  this  fact,  like 
any  other  disputed  fact  in  a  case,  rests  with  the  jury, 
and  not  with  the  court.  The  question  of  contributory 
neglig^ence  is  likewise  one  of  fact  for  the  jury. 
There  is  no  statute  or  law  which  defines  the  quality  of 
every  human  action,  and  stamps  it  in  advance  as  either 
negligent  or  prudent.  The  law  cannot  anticipate  the 
conduct  and  actions  of  men  in  all  the  varying  and  mul* 
tiplied  relations  they  sustain  to  each  other,  and  declare 
in  advance  what  shall  be  esteemed  prudent  and  what 
negligent.  The  facts  and  circumstances  of  this  case  as 
they  are  disclosed  by  the  complaint  differ  from  the 
facts  and  circumstances  of  any  case  that  ever  occurred 
before,  or  any  case  that  is  likely  to  occur  in  the  future. 
It  is  manifest,  therefore,  that  it  the  court  should  decide 
as  a  matter  of  law  that  these  facts  and  circumstances 
do  or  do  not  constitute  negligence  in  law,  it  would  be  a 
case  where  the  decision  made  the  law,  and  not  the  law 
the  decision.  And  hence  the  doctrine  is  firmly  estab- 
lished that  these  questions  of  negligence  are  questions 
of  fact  for  the  jury  to  determine,  and  not  questions  of 
law  for  the  court;  and  this  is  the  rule  where  the  facts 
are  conceded  as  well  as  where  they  are  disputed.  The 
only  exception  to  this  rule  is  found  in  that  class  of  cases 
where  a  party  has  admittedly  failed  in  the  performance 
of  a  duty  imposed  by  law,  or  where  the  act  was  done  in 
pursuance  of  some  requirement  of  the  law.  In  this 
class  of  cases,  when  the  conceded  facts  bring  the  case 
within  the  terms  of  the  law,  the  court  applies  the  law 
and  declares  the  result. 

In  Railroad  Co.  v.  Stout,  17  Wall.  657,  664,  the 
supreme  court  said  that : 

"Although  the  facts  are  undisputed,  it  is  for  the 
jury,  and  not  for  the  judges,  to  determine  whether 
proper  care  was  given,  or  whether  they  established 
negligence." 

In  Railroad  Co.  v.  Ives,  144  U.  S.  408,  417,  12  Sup. 
Ct.  679,  682,  the  court  said  : 
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* 'There  is  no  fixed  standard  in  the  law  by  which  the 
court  is  expected  to  arbitrarily  say  in  every  case  what 
conduct  shall  be  considered  reasonable  and  prudent, 
and  what  shall  constitute  ordinary  care  under  any  and 
all  circumstances.  *  *  *  The  policy  of  the  law  has 
relegated  the  determination  of  such  questions  to  the 
jury,  under  proper  instructions  from  the  court.  It  is 
their  province  to  note  the  special  circumstances  and 
surroundings  of  each  particular  case,  and  then  say 
whether  the  conduct  of  the  parties  in  that  case  was 
such  as  would  be  expected  of  reasonable,  prudent  men 
under  a  similar  state  of  affairs.'* 

In  answer  to  the  contention  that  the  plaintiff  in  that 
case  had  been  guilty  of  such  contributory  negligence  as 
would  preclude  a  recovery,  the  court  said  (page  428, 
144  U.  S.,  and  page  687,  12  Sup.  Ct.) : 

'*It  is  earnestly  insisted  that,  although  the  defendant 
may  have  been  guilty  of  negligence  in  the  management 
of  its  train  which  caused  the  accident,  yet  the  evidence 
in  the  case  given  by  the  plaintiff's  own  witnesses  shows 
that  the  deceased  himself  was  so  negligent  in  the 
premises  that,  but  for  such  contributory  negligence  on 
his  part,  the  accident  would  not  have  happened.  *  *  * 
To  this  argument  several  answers  might  be  given,  but 
the  main  reason  why  it  is  unsound  is  this  :  As  the 
question  of  negligence  on  the  part  of  the  defendant  was 
one  of  fact  for  the  jury  to  determine  under  all  the  cir- 
cumstances of  the  case,  and  under  proper  instructions 
from  the  court,  so,  also,  the  question  of  whether  there 
was  negligence  in  the  deceased,  which  was  the  proxi- 
mate cause  of  the  injury,  was  likewise  a  question  of 
fact  for  the  jury  to  determine,  under  like  rules." 

In  Jones  v.  Railroad  Co.,  128  U.  S.  443,  445,  9  Sup. 
Ct.  118,  the  lower  court  instructed  the  jury  to  render  a 
verdict  for  the  defendant  upon  the  ground  that  the 
plaintiff  had  been  guilty  of.  contributory  negligence, 
but  the  supreme  court  reversed  the  judgment,  saying  : 

**  But  we  think  these  questions  [of  negligence]  are 
for  the  jury  to  determine.  We  see  no  reason,  so  long 
as  the  jury  system  is  the  law  of  the  land,  and  the  jury 
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is  made  the  tribunal  to  decide  disputed  questions  of 
fact,  why  it  should  not  decide  such  questions  as  these 
as  well  as  others." 

It  does  not  follow,  however,  that  because  it  is  the  ex- 
clusive province  of  the  jury  to  determine  the  question 

of  neg-ligence,  that  in  no  state  of  facts  can 

tS'for"]r~-"'  ^^^  court  withdraw  the  case  from  the  con- 
RiitStote4.         sideration  of  the  jury.     Althoug-h  the  rule 

as  to  when  the  case  is  one  for  the  jury  and 
not  for  the  court  has  been  variously  stated,  the  various 
statements  have  the  same  meaning.  The  rule  is  fre- 
quently laid  down  in  these  terms  :  That  when  the  evi- 
dence in  any  gfiven  case  is  conflicting*,  or  the  facts  dis- 
puted, or  where  the  facts  are  of  such  a  character  that 
different  minds  might  draw  different  conclusions  from 
them,  the  case  must  be  left  to  the  jury  for  their  deter- 
mination. Another  statement  of  the  rule  is  that  a  case 
should  not  be  withdrawn  from  the  jury  unless  the  con- 
clusion follows  as  a  matter  of  law  that  no  recovery  can 
be  had  upon  any  view  which  can  be  properly  taken  of 
the  facts  the  evidence  tends  to  establish.  Probably 
the  most  satisfactory  statement  of  the  rule,  and  the  one 
easiest  to  comprehend  and  apply  (Scott  v.  City  of  New 
Orleans,  75  Fed.  373, 377),  is  that  given  by  the  supreme 
court  in  Railroad  Co.  v.  Ives,  144  U.  S.  417,  12  Sup. 
Ct.  683,  where  it  is  thus  stated  : 

'*  When  a  given  state  of  facts  is  such  that  reasonable 
men  ma}^  fairly  differ  upon  the  question  as  to  whether 
there  was  negligence  or  not,  the  determination  of  the 
matter  is  for  the  jury.  It  is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the  same  con- 
clusion from  them  that  the  question  of  negligence  is 
ever  considered  one  of  law  for  the  courts." 

And  in  such  cases  the  court  merely  declares  the  evi- 
dence is  insufficient  in  law  because  insufficient  in  fact. 
When,  therefore,  it  is  said  that  a  given  act  does  or  does 
not  constitute  negligence  in  law,  the  statement  means 
no  more  than  that  in  the  judgment  of  all  reasonable 
men — not  judges  alone,  for  it  concerns  a  fact,  and  not 
a  question  of  law — it  would  be  esteemed  such.     When 
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it  can  be  affirmed  that  all  reasonable  men  would  ag-ree 
as  to  the  quality  of  an  act  in  respect  of  its  being*  either 
negligent  or  prudent,  the  court  may  give  effect  to  such 
consensus  of  opinion,  and  direct  a  verdict  in  accordance 
therewith.  The  direction  is  given,  not  because  it  is 
the  judg-e's  opinion  alone,  but  because  the  judge  is  able 
to  say  that  it  is  also  the  opinion  that  all  reasonable  men 
would  entertain  of  the  question.  If  there  is  doubt  as 
to  whether  all  reasonable  men  would  draw  the  same 
conclusion  from  the  evidence,  then  the  question  must 
be  submitted  to  the  12  reasonable  men  appointed  by  the 
constitution  to  determine  disputed  or  doubtful  ques- 
tions of  fact.  The  rule  on  the  subject  is  well  stated 
and  illustrated  by  Judge  Cooley  in  delivering  the 
opinion  of  the  court  in  Railway  Co.  v.  Van  Steinburg, 
17  Mich.  99,  118.     The  learned  judge  said  : 

'*  The  case,  however,  must  be  a  very  clear  one  which 
would  justify  the  court  in  taking  upon  itself  this  re- 
sponsibility [withdrawing  the  case  from  the  jury],  for, 
when  the  judge  decides  that  a  want  of  due  care  is  not 
shown,  he  necessarily  fixes  in  his  own  mind  the  stand- 
ard of  ordinary  prudence,  and,  measuring  the  plaintiff's 
conduct  by  that,  turns  him  out  of  court  upon  his  opinion 
of  what  a  reasonably  prudent  man  ought  to  have  done 
under  the  circumstances.  He  thus  makes  his  own 
opinion  of  what  would  be  generally  regarded  as  pru- 
dence a  definite  rule  of  law.  It  is  quite  possible  that, 
if  the  same  question  of  prudence  were  submitted  to  a 
jury  collected  from  the  different  occupations  of  society, 
and  perhaps  better  competent  to  judge  of  the  common 
opinion,  he  might  find  them  differing  with  him  as  to 
the  ordinary  standard  of  proper  care.  The  next  judge 
trying  a  similar  case  may  also  be  of  a  different  opinion, 
and,  because  the  case  is  not  clear,  hold  that  to  be  a 
question  of  fact  which  the  first  has  ruled  to  be  one  of 
law.  Indeed,  I  think  the  cases  are  not  so  numerous,  as 
has  been  sometimes  supposed,  in  which  a  judge  could 
feel  at  liberty  to  take  the  question  of  the  plaintiff's 
negligence  away  from  the  jury.  This  question  was 
very  fully  and  carefully  considered  by  the  supreme 
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court  of  Connecticut  in  Beers  z;.  Railroad  Co.,  19  Conn. 
566,  and  a  rule  was  laid  down,  which  has  since  been 
followed  in  that  state,  and  is  very  succinctly  stated  in 
Park  V.  O'Brien,  23  Conn.  347,  as  follows:  *  The 
question  as  to  the  existence  of  neg'lig'ence  or  a  want  of 
ordinary  care  is  one  of  a  complex  character.  The  in- 
quiry, not  only  as  to  its  existence,  but  whether  it  con- 
tributed with  negflig-ence  on  the  part  of  another  to  pro- 
duce a  particular  effect,  is  much  more  complicated.  As 
to  both,  they  present,  from  their  very  nature,  a  ques- 
tion, not  of  law,  but  of  fact,  depending*  on  the  peculiar 
circumstances  of  each  case,  which  circumstances  are 
only  evidential  of  the  principal  fact, — that  of  neg-ligence 
or  its  effects, — and  are  to  be  compared  and  weig-hed  by 
the  jury,  the  tribunal  whose  province  it  is  to  find  facts, 
not  by  any  artificial  rules,  but  by  the  ordinary  princi-^ 
pies  of  reasoning- ;  and  such  principal  fact  must  be 
found  by  them  before  the  court  dan  take  cog-nizance  of 
it,  and  pronounce  upon  its  legal  effect.'  It  is  a  mistake* 
therefore,  to  say,  as  is  sometimes  said,  that  when  the 
facts  are  undisputed  the  question  of  neg-lig-ence  is 
necessarily  one  of  law.  This  is  generally  true  only  of 
that  class  of  cases  where  a  party  has  failed  in  the  per- 
formance of  a  clear  legal  duty." 

Applying-  these  well-settled  rules  to  this  case,  the 
court  is   of  opinion  the  complaint  states  a  case  upon 

which  the  plaintiff  is  entitled  to  go  to  the 
Mn?ers-If!cff.'  l^^Y'  The  defendants  were  under  no  legal 
fribBul7i*f7ii.  obligation  to  provide  vestibuled  trains  for 
fir?     **"*'     ^^^^^  passengers,  but,  having  done  so,  it  was 

their  duty  to  maintain  them  in  a  reasonably 
safe  condition.  Railway  Co.  v.  Glover,  (Ga.)  18  S.  E. 
406,  414.  The  purpose  of  the  vestibuled  cars  is  to  add 
to  the  comfort,  convenience,  and  safety  of  passengers, 
more  particularly  while  passing  from  one  car  to  another. 
The  presence  of  such  an  appliance  on  a  train  is  a  procla- 
mation by  the  company  to  the  passenger  that  it  has 
provided  him  a  safe  means  of  passing  from  one  car  to 
another,  and  an  invitation  for  him  to  use  it  as  his  con- 
venience or  necessity  may  require.     Whether,  having 
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provided  vestibuled  cars  for  their  passeng^er  trains,  it 
was  neg-lig-ence  in  the  defendants  to  leave  the  vestibule 
connection  between  the  two  cars  without  light,  and  the 
outside  door  of  the  vestibule  open  without  a  guard  rail 
or  other  protection  while  the  train  was  running*  rapidly 
on  a  dark  night,  is  a  question  of  fact  for  the  jury  to  de- 
termine. And  if,  upon  the  facts  set  out  in  the  com- 
plaint, they  should  find  that  it  was  negligence,  no  court 
could  disturb  their  finding*. 

The  next  contention  of  the  defendants  in  error  is 
that,  conceding  they  were  guilty  of  negligence,  the 
plaintiff  in  error  was  guilty  of  contributory  negligence 
which  relieves  them  from  liability.  The  act  of  the 
plaintiff  in  error  in  leaving  the  car  door  open  to  light 
him  through  the  vestibule  on  his  return  would  seem  to 
be  one  of  caution  rather  than  one  of  negligence.  It 
was  not  the  physical  cause  of  the  injury,  and  in  no 
manner  contributed  to  it.  The  plaintiff  in  error  sup- 
posed the  dim  light  which  shone  through  the  windows 
of  the  car  was  a  light  shining  through  the  doorway  he 
wished  to  enter,  and,  while  proceeding  in  the  exercise 
of  due  care  towards  that  light,  he  was  precipitated  out 
of  the  open  door  of  the  vestibule.  The  optical  illusion 
under  which  he  was  laboring  was  to  him  a  palpable 
fact  until  the  disillusion  came.  Such  an  optical  illusion 
would  not  ordinarily  be  anticipated  by  a  man  of  com- 
mon prudence,  nor  is  it  probable  that  the  illusion 
would  be  dispelled  until  some  palpable  physical  fact 
brought  it  to  his  attention.  His  action,  therefore, 
having  any  relation  to  the  accident,  was  not  the  result 
of  a  negligent  act  on  his  part,  but  the  result  of  an 
optical  illusion,  for  which  he  was  in  no  manner  re- 
sponsible, and  which  cannot  be  characterized  as  a  neg- 
ligent act.  Moreover,  that  optical  illusion  would  have 
been  harmless  but  for  the  negligent  act  of  the  defend- 
ants. The  vestibule  was  intended  to  prevent  injury  to 
the  passenger  while  passing  through  it,  from  optical 
illusions  as  well  as  from  any  other  cause.  In  other 
.  words,  it  was  designed  to  prevent  every  kind  of  injury 
that  could  be  prevented  by  keeping  the  vestibule  in  a 
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safe  and  proper  condition.  The  plaintiff  in  error  was 
not  bound  to  anticipate  the  particular  act  of  neglig'ence 
on  the  part  of  the  defendants  which  occasioned  the 
accident.  Hutchinson  v.  Railway  Co.,  32  Minn.  398, 
21  N.  W.  212 ;  Weller  v.  Railway  Co.  (Mo.)  23  S.  W. 
1061 ;  Railway  Co.  v.  Sharp,  27  U.  S.  App.  334, 11  C. 
C.  A.  337,  and  63  Fed.  532 ;  Sturdivant  v.  Railroad 
Co.  (Tex.  Civ.  App.)  27  S.  W.  170;  Dickinson  v. 
Railway  Co.,  53  Mich.  43,  18  N.  W.  553;  Low  v. 
Railway  Co.,  72  Me.  313,  321. 

In  Low  V.  Railway  Co.,  supra,  in  considering  the 
question  of  contributory  negligence  under  circum- 
stances which  make  the  utterance  of  the  court  on  that 
subject  quite  applicable  here,  the  court  said  : 

'•Defendants'  counsel  put  the  dilemma  thus  :  'If  the 
night  is  light  enough  to  see  the  gangway,  no  railing  or 
light  is  necessary  to  enable  a  person  to  avoid  it,  and,  if 
the  night  is  too  dark  to  allow  of  its  being  seen,  then  a 
person  groping  round  in  the  dark,  and  unconsciously 
walking  into  it,  is  guilty  of  such  negligence  as  to  pre- 
clude him  from  recovering.'  But,  if  this  plausible 
statement  is  absolutely  correct,  there  never  can  be  an 
accident  of  this  description  for  which  the  injured  party 
can  recover.  The  idea  seems  to  be  that  there  is  no 
necessity  for  any  precaution  on  the  part  of  the  wharf 
owners,  because  constant  vigilance  on  the  part  of  those 
who  come  there  when  it  is  light  enough  to  see  the 
danger  will  enable  them  to  avoid  it ;  and,  duty  or  no 
duty,  they  must  not  come  without  a  light  in  the  night- 
time, or  they  will  be  set  down  as  wanting  in  ordinary 
care,  and  so  forfeit  their  right  to  protection  or  compen- 
sation. The  argument  establishes,  if  anything,  too 
much.  The  questions  are  not  of  a  character  to  be  dis- 
posed of  by  a  little  neat  logic.  They  are  rather,  as 
remarked  by  the  court  in  Elliott  v.  Pray,  10  Allen  384, 
^questions  which  can  be  best  determined  by  practical 
men  on  a  view  of  all  the  facts  and  circumstances  bear- 
ing on  the  issue.'  No  such  sweeping  syllogism  as  this 
presented  by  defendants'  counsel  can  be  adopted  as  a 
rule  of  decision.     A  man  may  be  deceived   by  a  half 
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lijfht,  such  as  is  described  in  the  testimony  here,  and, 
nsing"  due  care  himself,  may  meet  with  an  accident  by 
falling  into  a  chasm  where  he  was  not  bound  to  expect 
to  find  one  ung-uarded  ;  and  in  such  case,  if  he  is  not  a 
mere  licensee  or  trespasser,  and  the  owner  of  the 
premises  owes  him  a  duty,  he  is  entitled  to  his  remedy." 

In  the  case  at  bar  it  is  not  contended  that  the  defend- 
ants in  error  did  not  owe  the  plaintiff  in  error  the  posi- 
tive duty  of  keeping"  the  vestibule  in  safe  condition. 

In  Dickinson  v.  Railway  Co.,  supra^  the  court  said  : 

"But  he  was  not  negligent  in  failing-  to  look  ahead, 
unless  he  had  reason  to  anticipate  some  such  danger  ; 
and,  if  we  are  correct  in  what  we  have  already  said,  he 
had  no  such  reason.  He  had  a  rig-ht  to  assume  that 
the  defendant  would  perform  its  duty  in  guarding  the 
safety  of  its  passengers*  and  servants  ;  and  it  was  only 
because  it  had  failed  to  do  so  in  this  instance  that  the 
danger  was  encountered.  The  plaintiff  had  no  warn- 
ing *  *  *  until  the  bins  were  so  near  that  it  was 
impossible  to  avoid  striking  them,  and  why  should  he 
have  looked  for  dangers  whose  existence  he  could  not 
have  anticipated  ?" 

Without  pursuing  the  subject  further,  we  think, 
upon  tlie  averments  of  the  complaint,  the  plaintiff  in 
error  was  not  guilty  of  contributory  negligence  which 
was  a  proximate  cause  of  his  injury  ;  but  this,  like  the 
question  of  the  negligence  of  the  defendants  in  error, 
is  a  question  for  the  jury.  In  Railway  Co.  v.  Kellogg, 
94  U.  S.  469,  the  supreme  court  said  : 

**The  rule  is  that  what  is  the  proximate  cause  of  an 
injury  is  ordinarily  for  the  jury.  It  is  not  a  question 
of  science,  or  of  legal  knowledge.  It  is  to  be  deter- 
mined as  a  fact,  in  view  of  the  circumstances  oi  fact 
attending  it.  *  *  *  But  the  inquiry  must  be  an- 
swered in  accordance  with  common  understanding." 

And,  referring  to  the  refinements  of  the  schoolmen 
upon  the  question,  the  court  said  : 

"Such  refinements  are  too  minute  for  rules  of  social 
conduct." 
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Note. 

The  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded,  with  instructions  to  overrule  the 
demurrer  and  grant  a  new  trial. 


NOTE. 

Negligence — Question  of  Fact. — Grand  Trunk  R.  Co.  v.  Ives,  144 
U.  S.  408,  12  Sup.  Ct.  679 ;  Consolidated  Traction  Co.  v.  Islcy,  (N. 
J.),  5  Am.  &  Engf.  R.  Cas.,  N.  S.,  457  ;  Omaha  St.  Ry.  Co.  v.  Mar- 
tin, (Neb.),  4  Am.  &  Eng*.  R.  Cas.,  N.  S.,  1 ;  Saunders  v.  Southern 
Pac.  Co.,  (Utah),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  13 ;  LouisviUe  &  N. 
R.  Co.  V.  AUen,  28  Am.  &  Eng.  R.  Cas.  514,  78  Ala.  494  ;  Benson  v. 
Central  Pac.  R.  Co.,  54  Am.  &  Eng.  R.  Cas.  126,  98  Cal.  45,  32  Pac: 
Rep.  809,  33  Pac.  Rep.  206 ;  Ohio  &  M.  R.  Co.  v.  Collarn,  5  Am.  & 
Eng.  R.  Cas.  554,  73  Ind.  261,  38  Am.  Rep.  134 ;  Whitsett  v.  Chicago. 
R.  I.  &  P.  R.  Co.,  22  Am.  &  Eng.  R.  Cas.  336,  67  Iowa  150,  25  N.  W. 
Rep.  104 ;  State  v.  Baltimore  &  O.  R.  Co.,  35  Am.  &  Eng.  R.  Cas. 
412,  69  Md.  339,  14  Atl.  Rep.  688,  12. Cent.  Rep.  890;  Ashman  v, 
Flint  &  P.  M.  R.  Co.,  53  Am.  &  Eng.  R.  Cas.  80,  90  Mich.  567,  51  N. 
W.  Rep.  645 ;  Bell  v.  Hannibal  A  St.  J.  R.  Co.,  4  Am.  &  Ensr.  R. 
Cas.  580,  72  Mo.  50 ;  Huhn  v,  Missouri  Pac.  R.  Co.,  31  Am.  dt  Eng. 
R.  Cas.  221,  92  Mo.  440,  10  West.  Rep.  405,  4  S.  W.  Rep.  937 ;  Tabler 
V,  Hannibal  &  St.  J.  R.  Co.,  31  Am.  &  Eng.  R.  Cas.  185,  93  Mo.  79, 
11  West.  Rep.  458,  5  S.  W.  Rep.  810 ;  Gratiot  v.  Missouri  Pac.  R. 
Co.,  55  Am.  &  Engr.  R.  Cas.  108,  116  Mo.  450,  21  S.  W.  Rep.  1094; 
Johnson  v,  Missouri  Pac.  R.  Co.,  23  Am.  &  Eng.  R.  Cas.  429,  18 
Neb.  690,  26  N.  W.  Rep.  347 ;  Omaha  St.  R.  Co.  v.  Craig,  58  Am.  & 
Eng.  R.  Cas.  208,  39  Neb.  601,  58  N.  W.  Rep.  209;  Payne  v.  Troy  St 
B.  R.  Co.,  6  Am.  &  Eng.  R.  Cas.  54,  83  N.  Y.  572 ;  Deans  v.  WU- 
mington  &  W.  R.  Co.,  45  Am.  &  Eng.  R.  Cas.  45,  107  N.  Car.  686,  12 
S.  E.  Rep.  77. 
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Chicago  &  E.  R.  Co. 

V. 

Thomas  et  al. 

{Supreme  Court  of  Indiana^  Feb.  16,  iSgy,) 

Accident  at  Crossing — Complaint. — In  an  action  ag^ainst  a  rail- 
way company  to  recover  for  the  death  of  a  person  killed  at  a 
crossing,  the  complaint  alleged  that  the  railroad  company  had  neg- 
ligently and  carelessly  permitted  the  piling  of  lumber  and  the 
btdlding  of  a  lumber  deck  on  their  right  of  way  in  such  a  manner 
as  to  obstruct  the  view  of  the  track  ;  that  the  person  in  charge  of 
the  train  which  caused  the  accident  failed  to  give  the  proper  signals 
•n  approaching  the  crossing,  and  the  train  was  carelessly  and  neg- 
ligently run  at  a  great  and  unlawful  rate  of  speed.    Held^  that  such 
complaint  stated  no  cause  of  action,  in  that  it  failed  to  allege  that 
the  obstruction  of  view  was  in  any  way  connected  with  or  contribu- 
ted to  the  injury,  or  that  the  alleged  negligence  in  failing  to  give 
the  proper  signals  and  in  running  at  an  unlawful  speed  caused  the 
accident. 

Same— Same— Contributory  Negligence.*— Absence  of  contributory 
negligence  on  the  part  of  the  deceased  was  not  shown  by  a  state- 
ment in  the  complaint  that  he  used  due  care  while  in  the  act  of 
crossing. 

Appeal,  from  Hunting'ton  county  circuit  court. 
Reversed. 

Kenner  &  Lesh  and  W.  O,  Johnson^  for  appellant. 
France  d:  Dunpran^  J.  C.  Brariyan^  Levi  Mock^  and 
Dailey^  Simons  <t  Dailey^  for  appellees. 

Howard,  J.     This  was  an  action  brought  by  the 

appellee  for  damages  resulting  from  the  death  of  his 

decedent,    James   L.    Piatt,  caused,  as  al-         CMe8ut«i 

lejjed,  by    his   being   run   over   by  one   of 

appellant's  passenger  trains.     A  former  appeal  was 

dismissed,  for  the  reason  that  it  had  not  been  taken 

•As  to  necessity  of  negativing  contributory  negligence  in  the 
^mplaint,  see  Baltimore  &  O.  S.  W.  R.  Co.  v.  Young,  (Ind.),  6  Am. 
*  *ng.  R.  Gas.,  N.  S.,  349,  and  extensive  note  at  p.  353 ;  Broslin  v, 
KansaaCity,  M.  &  B.  R.  Co.,  (Ala.),  ante. 
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from  a  final  judgment,  but  from  an  Interlocutory  order. 
Thomas  v.  Railroad  Co.,  139  Ind.  462,  39  N.  E.  44. 
The  second  trial  resulted  in  a  verdict  and  judgment 
for  $8,000  in  favor  of  appellee. 

Many  alleged  errors  are  assigned  and  discussed  by 
counsel,  among  them  being  the  overruling  of  the  de- 
murrer to  each  paragraph  of  the  complaint.  The 
second  paragraph  of  the  complaint,  in  which  are  em- 
braced the  material  allegations  of  the  first  paragraph, 
after  stating  the  corporate  character  of  the  appellant, 
and  that  its  said  road  passes  through  the  incorporated 
town  of  Markle,  in  Huntington  county,  then  continues  : 
"That  on  the  14th  day  of  January,  1892,  the  said  rail- 
road company  had  negligently  and  carelessly  suffered 
and  permitted  certain  persons  to  pile  large  and  high  a 
quantity  of  lumber  and  to  build  a  lumber  deck  on  their 
grounds  and  on  their  right  of  way,  thereby  obstructing 
the  view  of  persons  traveling  on  said  street  until  they 
arrive  on  the  main  track  of  said  road,  and  such  ol>- 
structions  making  it  impossible  to  ascertain  what  cars 
are  approaching  until  reaching  said  main  track  ;  and 
that  on  the  14th  day  of  January,  1892,  James  L.  Piatt 
was  driving  across  the  defendant's  railroad  track  at  a 
point  where  Lee  street  crosses  said  road,  in  said  town 
of  Markle,  with  two  horses  and  a  mud  boat,  and  while 
passing  over  said  crossing,  without  carelessness  or 
negligence  on  his  part,  and  while  using  due  care  and 
caution,  one  of  the  defendant's  passenger  trains  ran 
over,  struck,  and  killed  the  said  James  L.  Piatt ;  that 
said  passenger  train,  in  approaching  said  crossing,  and 
the  persons  managing  said  train,  failed  and  neglected 
to  sound  the  whistle  or  ring  the  bell  in  approaching 
said  crossing,  and  was  carelessly  and  negligently  run- 
ning at  a  great  and  unlawful  rate  of  speed  through 
said  incorporated  town,  to  wit,  at  the  rate  of  forty 
miles  an  hour."  Other  allegations  are  made  as  to  the 
widow  and  child  of  the  decedent,  and  as  to  his  capacity 
to  earn  a  livelihood  for  them,  and  there  is  a  prayer  for 
judgment  in  the  sum  of  $10,000. 

It  must  be  said,  in  all  candor,  that  the  complaint, 
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even  with  such  intendments  in  its  favor  as  might  have 
been  expressed  as  amendments  on  a  motion  to  make 
more  specific,  is  yet  a  most  imperfect  pleading*.     If 
every  allegation  were  proved,  there  could  still  be  no 
recovery.     Considering  the  second  paragraph,  appel- 
lant suggests  at  the  outset  that  it  is  not  complete  in  it- 
self, in  this  :  that  without  resort  to  the  first  paragraph 
it  cannot  be  told  who  is  the  plaintiff,  or  in  what  capac- 
ity he  sues.     This,  we  think,  is  being  overcritical.     It 
would  seem  to  be  sufficient  that  the  names  of  the  par- 
ties should  be  correctly  stated  in  the  title  of  a  cause, 
and  that  they  need  not  thereafter  be  referred  to  in  the 
several  paragraphs  of  the  complaint,  except  generally 
as   plaintiffs  or  defendants,  unless   it  should  become 
necessary  in  an  allegation  to  particularize  some  plain- 
tiff   or  defendant.     Lowry  v.   Button,   28  Ind.   473. 
Besides,  if  it  had  been  thought  necessary,  for  any  rea- 
son, that  the  plaintiff's  name,  together  with  his  title  as 
administrator,  should  be  repeated  in  the  second  para- 
graph, that  amendment,  being  one  of  form  rather  than 
of  substance,  might  have  been  made  in  the  court  below, 
and  'will  therefore  be  deemed  to  have  been  made.  Thomp- 
son V.  Edwards,  85  Ind^  414.     The  allegations  in  im- 
mediate relation  to  the  accident,  both  as  to  the  appel- 
lant's negligence  and  as  to  the  decedent's  freedom  from 
contributory  negligence,  are  quite  insufficient.     As  to 
what  is  said  of  certain  persons  piling  lum- 
ber and  building  "a  lumber  deck  on  theirf;*!i*eV«Vi^^^^^^ 
grounds  and  on  their  right  of  way,  thereby 
obstructing  the   view   of    persons    traveling  on   said 
street,"  even  if  we  are  to  understand  from  this  that 
the  lumber  was  piled  on  the  railroad  right  of  way,  yet 
it  does  not  appear  how  this  affected  the  decedent.     Be- 
cause such  lumber  piles  might  obstruct  the  view  of 
travelers  on  the  street,  it  does  not  follow  that  they  ob- 
structed the  view  of  the  decedent.     We  are  not  told  in 
which  direction  he  was  driving,  nor  whether  or  not 
the  lumber  was  on  the  same  side  of  the  track  as  he  was 
when  he  was  approaching  the  railroad.     Moreover,  it 
is  not  of  itself  negligence  to  erect  a  structure  upon  a 
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railroad  right  of  wa}\  If  such  structure  obscures  the 
traveler's  view  of  the  track,  that  will  only  make  it  nec- 
essary both  for  those  in  charge  of  trains  and  also  for 
the  traveler  himself  to  approach  the  crossing*  with  the 
greater  care.  But,  in  addition  to  all  this,  there  is  no  alle- 
gation that  the  '*lumber  deck*'  had  anything  to  do  with 
the  accident,  or  in  any  way  aided  in  bringing  about  the 
injury  to  the  decedent.  As  to  the  collision  itself,  the 
only  negligence  charged  against  the  appellant  is  that 
"the  persons  managing  said  train  failed  and  neglected 
to  sound  the  whistle  or  ring  the  bell  in  approaching 
said  crossing,"  and  also  that  the  train  *'was  carelesslj' 
and  negligently  running  at  a  great  and  unlawful  rate 
of  speed  through  said  incorporated  town,  to  wit,  at  the 
rate  of  forty  miles  an  hour."  But  whether  the  injury 
to  the  decedent  was  due  to  either  or  both  of  those 
alleged  acts  of  negligence  w^e  are  not  informed.  Trains 
have  approached  crossings  without  blowing  the  whistle 
or  ringing  the  bell,  and  while  moving  at  the  rate  of  40 
miles  an  hour,  and  yet  no  one  has  been  hurt.  Because 
an  act  is  negligent,  and  some  one  is  hurt,  it  does  not 
follow  that  the  hurt  is  a  consequence  of  the  negligence. 
It  is  not  ever}'  act  of  negligence  for  which  a  defendant 
is  liable,  but  only  such  acts  as  directly  cause  or  help  to 
cause  the  injury  complained  of  ;  that  is,  acts  of  negfli- 
gence  which  are  the  proximate  causes  of  the  injury.  The 
only  allegation  as  to  appellant's  act  in  causing  the  injury 
is :  '*One  of  the  defendant's  passenger  trains  ran  over, 
struck,  and  killed  the  said  James  L.  Piatt."  It  does 
not  appear  from  this  that  the  company's  negligence 
caused  the  injury.  If  the  company  was  without  fault, 
or  if  any  fault  of  which  it  was  guilty  had  nothing  to  do 
with  the  injury,  then,  although  the  act  of  the  company 
may  have  caused  the  injury,  there  could  be  no  liability. 
It  is  not  enough  that  there  be  negligence  and  injury  ; 
the  two  must  come  together,  the  negligence  causing  or 
helping  to  cause  the  injury.  Liability  can  arise  only 
from  an  act  of  negligence  which,  either  of  itself  or  in 
connection  with  other  causes,  brings,  or  helps  to  bring, 
about  the  injurj^ ;  and  such  act  of  negligence  must  be 
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allegred  and  proved.  Railway  Co.  v.  Younjg*  (at  this 
term)  45  N.  E.  479,  and  authorities  there 
cited.  In  addition,  it  does  not  appear  from  JJJJJj^JjJ^j^ 
the  complaint  that  the  decedent  was  himself  \\%twt, 
free  from  negflig^ence  contributing*  to  his  in- 
jury. It  is,  indeed,  made  to  appear  that  he  was  injured 
*'while  passing-  over  said  crossing*  without  carelessness 
or  neg-ligence  on  his  part,  and  while  using*  due  care  and 
caution."  But  care  while  passing*  over  the  crossingf 
migfht  be  quite  unavailing.  It  was  necessary  to  use 
care  before  gfoing  upon  the  crossing.  A  statement  of 
facts  as  to  slipping*,  looking-,  and  listening,  and  other 
precautions  to  avoid  danger,  might  have  been  suflEicient, 
as  mig-bt  also  a  general  allegation  that  the  decedent  had 
been  injured  without  his  own  fault.  The  statement, 
however,  that  he  used  due  care  while  in  the  act  of 
crossing-  is  very  far  from  showing-  that  he  was  injured 
without  fault  on  his  part  contributing-  to  the  injury. 
Riest  r.  City  of  Goshen,  42  Ind.  339 ;  Railway  Co.  v, 
Johnson,  96  Ind.  40;  Stone  Co.  v.  Johnson,  6  Ind. 
App.  550,  33  N.  E.  1000 ;  Railway  Co.  v.  Duncan,  143 
Ind.  524,  42  N.  E.  37. 

The  abstract  of  complaint  as  set  out  in  the  opinion  in 
Railway  Co.  x\  Grames,   136  Ind.  39,  34  N.  E.  714, 
upon  which  appellee  relies,  does  not  sustain  the  claim 
made  by  him  in  favor  of  the  sufficiency  of  his  complaint. 
It  is  shown  in  that  case  that  in  the  complaint,  after 
describing-  the  injuries  of  the  plaintiff,  it  was  expressly 
alleged  :  *'That  such  injuries  were  wholly  caused   by 
the  neg-lig-ent  conduct  of  the  appellant,  as  above  set 
forth  ;  and  that  the  appellee  did  not  contribute  in  any 
way  whatever  to  produce  the  same,  and   that  he  was 
without  fault  on  his  part."     The  case  of  Railway  Co. 
r.  Bodemer,  139  111.  59b,  29  N.  E.  692,  cited  by  counsel 
to  show  that  the  running  of  a  train  through  a  city  or 
town  at  the  rate  of  40  miles  an   hour  without  ring-ing  a 
bell  or  sounding  a  whistle  is  an  act  of  willful   negli- 
gence, is  not  in  point,  as  the  complaint  here  was  not  for 
a  willful  injury. 
Other  alleg-ed  errors  discussed  relate  largely  to  ques- 
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tions  growing-  out  of  the  ruling's  of  the  court  made  on 
the  return  of  the  case  after  the  former  appeal.  Those 
questions  cannot  again  arise.  The  judgment  is  re- 
versed, with  directions  to  sustain  the  demurrer  to  each 
paragraph  of  the  complaint. 
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{Supreme  Court  of  Errors  of  Connecticut^  Oct.  5,  iSgj,) 

Street  Railways— Parallel  Lines— Finding  of  Necessity— Conclu- 
siveness.*— A  street-railway  company  applied  to  a  judge  for  a  finding- 
that  a  line  which  it  intended  to  construct  between  certain  towns  in 
public  highways,  part  of  it  being  parallel  to  a  steam  railroad,  was 
required  by  public  convenience  and  necessity,  in  accordance  with  a 
state  statute  requiring  such  finding,  under  such  circumstances,  be- 
fore the  road  could  be  built,  and  providing  that  the  decision  of  the 
trior  on  this  question  should  be  conclusive.  The  judge  refused  to 
make  such  finding,  and  found,  as  a  fact,  that  the  applying  company 
was  financially  unable  to  build  the  proposed  road.  Held^  that  there 
could  be  no  review  of  the  finding  except  where  the  special  jurisdic- 
tion conferred  had  been  exceeded,  or  the  methods  of  judicial  proce- 
dure essential  to  due  course  of  law  violated,  and  that  in  ascertain- 
ing the  applicant's  financial  ability  the  judge  did  not  exceed  his 
special  jurisdiction. 

Appeal  from  Fairfield  county  superior  court.  Af-- 
firmed, 

George  P,  Carroll^  for  appellant. 
Goodwin  Stoddard  ^.nd    William  D.  Bishops  /r.,  for 
appellee. 

Andrews,  C.  J.  The  Shelton  Street-Rail  way  Com- 
pany was  created  by  the  legislature  in  1893  (Priv.  Acts 
1893,  p.  830),  and  authorized  to  construct  a  street  rail- 
way in  the  towns  of  Derby,  Huntingfton,  Milford, 
Stratford,  and  Bridg-eport,  to  be  operated,  if  so  desired, 
by  electricity.     Section  8,  c.  169,  Pub.  Acts  1893,  pro- 

*As  to  the  interpretation  of  section  8,  c»  169,  Pub.  Acts.  Conn. 
1893,  see  New  England  R.  Co.  v.  Central  Ry.  &  Electric  Co.,  (Conn.) 
8  Am.  &  Eng.  R.  Cas.,  N.  S.,  261.  As  to  parallel  lines,  see  6  Rap. 
&  Mack's  Dig.  917. 
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vides   yiat:     **No  street  railway  shall   hereafter   be 
built  or  extended  from  one  town  to  any  other  town  in 
tfae  public  highways  so  as  to  parallel  any  other  street 
railway  or  steam  railroad  unless     *     *     *     such  rail- 
way shall  have  applied  to  the  superior  court  or  any 
judge  thereof  and  shall  have  obtained  from  such  court 
or  such  judge  in  the  manner  hereinafter  required  and 
provided,  a  finding  that  public  convenience  and  neces- 
sity require  the  construction  of  such  street  railway." 
On    the  22d  day  of  March,  1897,  the   street  railway 
made  its  application  to  a  judge  of  the  superior  court, 
alleging  that  it  intended  and  desired  to  lay  and  extend 
its  tracks  in  and  through,  from  and  to,  some  or  all  the 
towns  named  in  its  charter  in  certain  public  highways, 
and    in  such  manner  that  it  would,   to  some  extent, 
pjarallel   the   steam   railroad   of  the   Naugatuck   Rail- 
road   Company,    now  leased   to  and   operated    by   the 
Nei?v    York,  New   Haven  &  Hartford   Railroad  Com- 
pany ;    and  alleged  also  that  public  convenience  and 
necessity    required    the    extension    and     construction 
of    its   said  railroad  as  desired  by  the  applicant,  and 
praying  said  judge  to  make  a  finding  to  that  effect,  as 
is  required  by  the  said  statute.     The  application  was 
duly  served  on  all  the  parties  interested  therein,  who 
appeared,  and  were  fully  heard  by  the  said  judge.  The 
judge  thereafter  made  a-  finding  that  public  convenience 
and  necessity  did  not  require  the  said  street  railway  to  be 
built  and  extended  as  set  forth  in  said  application,  and 
thereupon  dismissed  the  same,  and  the  applicant  now 
appeals  to  this  court. 

In  some  respects  chapter  169  of  the  Public  Acts  of 
1893  (page  307)  is  in  the  nature  of  a  general  act  govern- 
ing the  incorporation  of  street-railway  companies.     It 
does  not  provide  a  plan  for  the  original   incorporation 
of  such  companies,  and  its  operation  involves  existing 
organizations  under  special  charters,  and  it  defines  the 
corporate  powers  of  all,  and  regulates  their  exercise  ;  it 
controls  and  limits  the  franchise  granted  in  all  such 
special  charters,  and  for  this  purpose  it  is  made  a  part 
of  every  special  charter  granted  by  the  assembly  which 
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enacted  it,  and  thereafter  to  be  granted.  By  section  8 
the  power  to  construct  a  railroad  on  the  lines  specified 
in  any  charter  is  limited  by  excepting-  from  that  grant 
the  power  to  construct  a  railroad  in  the  hig-hways  from 
town  to  town  so  as  to  parallel  another  railroad.  This 
power  is  directly  derived  from  the  general  act  on  the 
conditions  named.  The  conditions  involve  a  judicial 
finding  of  common  convenience  and  necessity.  It  is 
only  after  such  finding  that  the  company  becomes  in- 
vested with  the  corporate  power  through  the  combined 
effect  of  the  general  act  and  the  special  charter.  This 
phrase,  **  common  convenience  and  necessity,"  has  no 
legal  meaning  except  when  used  to  indicate  a  public 
necessity  which  justifies  some  act  affecting  the  rights 
of  person  or  property  which  would  not  be  justifiable 
if  that  necessity  did  not  exist.  We  often  speak  of 
public  necessity  merely  as  a  conducive  motive  to  legis- 
lative action,  and  so  used  it  simply  indicates  that  the 
legislature  thought  the  action  on  the  whole  to  be  wise  ; 
but  when  the  contemplated  action  depends  for  its 
validity  upon  a  legislative  finding  of  public  necessity, 
the  phrase  has  an  important  meaning,  although  neces- 
sarily a  somewhat  indeterminate  one.  Such  legislative 
finding  in  many  cases  lies  wholly  in  discretion.  Public 
necessity,  in  this  sense,  is  that  urgent,  immediate  pub- 
lic need  arising  from  existing  conditions  which,  in  the 
judgment  of  the  legislature,  justifies  a  disturbance  of 
private  rights  that  otherwise  might  be  legally  exempt 
from  such  interference.  The  term  is,  therefore,  a 
relative  one.  It  determines  in  each  case  that  may  arise 
the  relation  of  the  duty  implied  in  the  broad  grant  of 
legislative  power  to  promote  by  appropriate  action  the 
interests  of  the  commonwealth  to  the  limitations  of  that 
power  established  for  the  protection  of  private  rights. 
Ordinarily,  this  is  wholly  a  question  of  public  policy, 
to  be  determined  by  the  legislature.  Sometimes,  how- 
ever, the  necessity  is  one  which  does  not  affect  the 
whole  body  politic  the  same  way,  but  may  or  may  not 
exist  in  different  localities  for  reasons  peculiar  to  each. 
The  power  to  put  in  force  the  legislative  action  is  thus 
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conferred  on  public  or  private  corporations,  to  be  exer- 
cised or  not,  as  the  conditions  peculiar  to  each  case 
may  warrant.  In  some  such  cases  the  action  of  the 
corporation  may  be  legal  or  void,  according- as  an  actual 
present  public  necessity  exists  ;  and  in  determining  the 
property  rights  of  persons  affected  by  such  action  the 
question  of  public  necessity  may  become  involved. 
When  so  involved,  it  is  commonly  called  a  question 
of  "  public  convenience  and  necessity,"  or  "  common 
convenience  ane  necessity."  In  this  incidental  way 
courts  have  been  called  upon  to  decide  whether  condi- 
tions existing  in  a  particular  case  create  **  a  public  coht 
venience  and  necessity,"  within  the  meaning  of  some 
legislative  act.  The  substantial  thing  to  be  decided 
retains  much  of  the  inherent  indeterminate  character  of 
the  original  question  of  public  policy  ;  but  is  limited 
to  the  relation  of  the  particular  action  asked  to  the  legal 
rights  of  the  person  or  persons  which  such  action  may 
impair.  The  most  familiar  instance  of  this  is  in  the  layout 
of  ordinary  highways.  They  are  a  public  necessity,and 
by  a  general  law  the  legislature  so  declares.  No  particu- 
lar proposed  highway  is  affected  by  the  general  declara-- 
tion  unless,  under  all  the  particular  circumstances  of  that 
case,  in  view  of  the  relation  of  the  local  needs  in  the 
circumstances,  of  the  local  corporation  bound  to  build 
and  maintain  necessary  highways,  and  to  the  situation 
and  circumstances  of  the  landowners  whose  property 
is  to  be  condemned,  it  is  of  common  convenience  and 
necessity.  Towns  are  charged  with  the  duty  of  laying 
out  necessary  highways,  and  the  enforcement  of  such 
duty  is  within  the  general  jurisdiction  of  the  courts^ 
They  are  forbidden  to  condemn  land  except  for  neces- 
sary highways  ;  and  the  protection  of  a  landowner 
against  an  unlawful  condemnation  is  also  within  the 
general  jurisdiction  of  the  courts.  Fen  wick  Hall  Co. 
V.  Town  of  Old  Saybrook,  69  Conn.  32-39,  36  Atl. 
1068.  The  process  providing  for  a  summary  judicial 
determination  of  these  rights  has  involved  a  considera- 
ble exercise  of  jurisdiction  by  the  courts  in  the  layout 
of  highways.     The  question  of  public  convenience  and 
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necessit}^  is,  however,  left  to  a  committee  of  freeholders, 
to  be  passed  upon  in  the  nature  of  a  question  of  pure 
fact ;  and  the  court  has  never  undertaken  to  state  what 
constitutes  public  convenience  and  necessity.  The 
relation  between  public  convenience  and  the  rig"hts  of 
landowners  or  of  the  towns  on  which  a  burden  that 
may  be  disproportioned  to  its  wealth  and  resources  is 
sought  to  be  laid  cannot  be  stated  as  a  legal  proposition. 
The  court  is  obliged  to  confine  itself  in  each  case  to  a 
declaration  that  the  given  conditions  do  or  do  not  come 
within  the  expression.  The  question  is,  does  common 
convenience  and  necessity  require  a  highway  at  this 
place  ?  Is  a  new  highway  needed  between  these  ter- 
mini, to  accommodate  public  travel  ?  And  will  the 
proposed  scheme  meet  and  supply  that  requirement  ? 
City  of  Hartford  v.  Day,  64  Conn.  254,  29  Atl.  480 ; 
Clark  V.  Town  of  Middlebury,  47  Conn.  334  ;  Terry 
V.  Town  of  Waterbury,  35  Conn.  533.  And  in  this 
question  of  common  convenience  and  necessity  is  in- 
cluded the  expense  of  the  proposed  highway,  and  the 
financial  ability  of  the  corporation  to  meet  that  expense. 
See  the  cases  above  cited.  Also,  Bristol  v.  Town  of 
Branford,  42  Conn.  323 ;  Townsend  v.  Hoyle,  20 
Conn.  7  ;  Perkins  v.  Town  of  Andover,  31  Conn.  601 ; 
Hoadley  v.  Town  of  Waterbury,  34  Conn.  38 ;  Cong- 
don  V.  City  of  Norwich,  37  Conn.  414 ;  Howe  v. 
Town  of  Ridgefield,  50  Conn.  594.  So  in  the  statute 
under  consideration  the  * 'public  convenience  and  neces- 
sity" sufficient  to  ''require  the  construction  of  such 
street  railway"  means  a  condition  existing  at  the  time 
of  the  application  in  respect  to  the  applying  railroad, 
the  mode  of  public  travel,  the  manner  in  which  those 
needs  are  to  be  supplied,  and  the  probable  effect  of  the 
proposed  road  upon  the  whole  question  of  adequately 
supplying  those  needs,  as  well  as  in  respect  to  the  road 
proposed  to  be  paralleled,  that  in  the  judgment  of  the 
trior  will  justify  the  interference  with  private  rights 
involved.  Railroad  companies  chartered  by  the  legis- 
lature have  expended  large  sums  of  money  in  the  con- 
struction of  their  roads  which  are  practically  wasted 
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unless  the  road  can  be  used  without  loss  for  the  trans- 
portation of  passengfers  and  freig^ht.  It  is  obviously 
for  this  reason  that  the  provisions  of  section  8  were 
incorporated  into  the  general  act,  and  so  a  legal  right 
gfiven  to  existing  roads  to  protection  against  a  certain 
kind  of  parallel  road,  when  the  circumstances  of  such 
road  are  not  shown  to  be  under  all  the  existing  condi- 
tions of  public  convenience  and  necessity.  For  the 
protection  of  such  legal  rights,  an  existing  road  may 
apply  to  the  courts.  New  England  R.  Co.  v.  Central 
Railway  &  Electric  Co.,  69  Conn.  47-54,  36  Atl.  1061. 
The  application  authorized  by  section  8  is  a  summary 
method  of  extinguishing  this  legal  right,  and  involves 
the  question  of  common  convenience  and  necessity  as  a 
fact  in  each  special  case  ;  and  the  statute  says  that 
upon  this  question  the  decision  of  the  trior  on  such 
application  '•shall  be  final  and  conclusive  between  the 
parties."  The  natural  meaning  of  these  words,  used  in 
such  a  connection,  is  to  limit,  as  to  these  applications, 
the  operation  of  the  general  statutes  allowing  appeals 
from  final  judgments  on  questions  of  law  to  the  court 
to  judgments  that  may  be  illegal  because  the  special 
j  jurisdiction   conferred     has     been     exceeded,    or    the 

'  methods  of  judicial  procedure  essential  to  due  course  of 

la^'  have  been  violated.     In  this  case  the  only  claim  of 
such  illegality  is  that  the  trial  judge  found  as  a  fact 
that   the  applying  railroad   company   was  financially 
unable  to  build  the  proposed  railroad.     It  seems  very 
clear  that  in  ascertaining  such  a  fact  the  judge  did  not 
exceed  his  jurisdiction.     It  was  one   of  the    circum- 
stances peculiar  to  the  case,  proper  to  be  considered  in 
determining  whether,  under  all   the   conditions  then 
existing,  public  convenience  and  necessity  required  at 
that  time  the  determination  in  favor  of  this  applicant 
of  the  conditional  right  of  the  Naugatuck  Railroad  to 
protection  against  a  parallel  road. 

The  rulings  on  evidence  claimed  to  be  erroneous 
come  among  the  matters  the  statute  intended  to  leave  to 
the  conclusive  decision  of  the  trior  in  determining  a 
nnestion  so  largely  lying  in  discretion.     These  rulings 
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did  not  exceed  the  jurisdiction  of  the  judjje,  and  did  not 
violate  the  essential  methods  of  judicial  procedure.  In 
Appeal  of  Central  Railway  &  Electric  Co.,  67  Conn. 
197,  35  Atl.  32,  this  court  decided  that  the  order  of  the 
judgfe  should  be  final  and  conclusive  in  respect  to  such 
matters  only  as  the  statute  confided  to  his  judg-ment, 
and  upon  virhich  the  parties  were  duly  heard ;  and  that 
as  to  other  matters,  if  any  were  attempted  to  be  adjudi- 
cated in  such  a  hearing,  the  action  of  the  judge  was 
properly  reviewable  by  this  court  on  appeal.  In  a  case 
where  it  appeared  on  the  face  of  the  appeal  papers  that 
the  judge  had  not  attempted  to  pass  upon  any  matter 
other  than  such  as  the  statute  confided  to  his  judgment, 
a  motion  to  erase  from  the  docket  of  this  court  would 
properly  be  granted.  Where  it  does  not  so  appear, 
this  court  must,  of  necessity,  retain  the  case,  and  con^ 
sider  it.  In  Appeal  of  Central  Railway  &  Electric 
Co.,  supra^  we  found  that  the  judge  had  exceeded  the 
authority  conferred  by  the  statute,  and  remanded  the 
matter  for  further  action.  In  the  present  case  we  find 
that  the  judge  did  not  exceed  his  jurisdiction,  that  there 
is  no  error,  and  that,  therefore,  the  order  and  decision 
is  final  and  conclusive  on  the  parties.  There  is  no 
error. 

Hamersley  and  Hall,  JJ.,  concur. 

Baldwin,  J.  (dissenting).  In  my  opinion,  the  meth- 
ods of  judicial  procedure  essential  to  due  course  of  law 
were  not  pursued  upon  the  trial  of  the  case  at  bar 
before  the  judge  of  the  superior  court.  His  finding 
states  that  he  should  have  held  that  the  construction  of 
part  of  the  railway  which  the  applicant  alleged  that  it 
desired  to  construct  was  of  public  convenience  and 
necessity,  had  he  not  been  of  opinion  that  it  had  not  the 
financial  ability  required  for  the  undertaking.  In 
determining  whether  a  town  should  be  charged  by 
order  of  court  with  the  duty  of  laying  out  and  main- 
taining a  new  highway,  on  the  ground  that  it  is  required 
by  common  convenience  and  necessity,  it  is  proper  to 
consider  the  probable  outlay  required  for  the  improve- 
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ment,  and  the  ability  of  the  municipality  to  sustain  such 
a  burden.     An  expensive  road,  to  connect  a  city  with 
an  important  suburb,   might  be  a  matter  of  common 
necessity,  when  it  would   be  unreasonable   to   require 
the  construction  of  one  not  costing-  half  as  much  between 
the  center  of  a  country  town  and  one  of  its  outlying- 
school   districts.      Common  convenience  is  not  to  be 
promoted  by  any  public  work   which   must  lead  to  op- 
pressive taxation.     In  the  case  at  bar  issue  was  joined 
on  the  question  whether  public  convenience  and  neces- 
sity required  a  certain   extension   of  the   petitioner's 
railway,  but  it  was  not  one  to  be  built  at  public  expense. 
The  burden  was  to  be  borne  wholly  by  the  petitioner, 
and  the  company  was  desirous  to  assume  it.     It  was 
incorporated  for  this  purpose,  among  others  ;  and  the 
legislature  presumably  had  it  in  view  when  they  pre- 
scribed the  amount  of  its  capital  stock  in  the  charter. 
In  addition  to  the  funds  that  might  be  thus  subscribed, 
the  general  laws  authorized  street  railways  to  be  mort- 
gaged for  three-fourths  of  their  cost.    The  contemplated 
extension,  it  is  found,  was  likely  to  cost  $170,000.   The 
authorized   capital,    not  yet  subscribed,    exceeded    in 
amount  a  fourth  of  that  sum.     A  mortgage,  therefore^ 
might  be  executed  which  would  provide  for  the  residue. 
Whether  such  a  financial  scheme  could  be  successfully 
carried  through  was  not,  in  my  opinion,  a  matter  to  be 
determined  in  this  proceeding  by  a  judge  of  the  superior 
court.     Obtaining  a  favorable  finding  from  him  as  to 
public  convenience  and  necessity  was  a  condition  prece- 
dent to  the  exercise  of  the  franchise  to  build.     Until 
the  company  was  in  a  position  to  exercise  it,  it  could 
hardly  be  expected  to  enter  upon  the  work  of  endeavor- 
ing to  increase  its*  capital,  or  borrow  upon  the  security 
of  a  mortgage,  which  as  yet  had  nothing  upon  which  to 
rest.     It  was  enough  for  it,  I  think,  to  show  an  inten- 
tion and  desire  to  build  the  extension,  and  corporate 
power  to  raise  the  necessary  funds,  in  the  ordinary  way, 
by  issues  of  stock  and  bonds.     The  evidence  on  which 
Judge  Wheeler    based    his  conclusions  as  to  the 
applicant's  financial  ability   was  admitted  against  its 
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objection.  It  was,  in  my  opinion,  wholly  irrelevant  to 
the  cause,  and,  if  it  be. such,  the  judgment  which  rested 
upon  it  had  no  leg'itimate  foundation.  Statutes  may 
modify  methods  of  judicial  procedure  in  any  manner, 
and  to  any  extent,  provided  the  substantial  rig-hts  of 
the  parties  are  preserved. 

An  application  like  that  now  before  us  presents  for 
determination  a  judicial  question.  It  was  brought 
before  a  judge  of  the  superior  court,  exercising  the 
judicial  power  confided  to  that  court,  under  the  provis- 
ions of  the  constitution.  The  legislature  could  right- 
fully make  his  determination  final  and  conclusive, 
notwithstanding  any  departures  from  the  usual  methods 
of  procedure,  so  long  as  there  were  none  from  those 
fundamental  rules  which  must  govern  every  contest 
before  a  court  of  justice  to  make  it  such  a  court.  One 
of  those  rules  is  that  the  judgment  cannot  go  beyond 
the  issue.  Another  is  that  it  must  rest  on  facts  which 
are  pertinent  to  the  issue.  I  am  unwilling  to  impute 
to  the  general  assembly  an  intent  to  make  any  finding 
by  a  judge  of  the  superior  court,  upon  a  judicial  ques- 
tion between  parties  to  a  proceeding  involving  both 
important  rights  of  property  and  matters  of  high  public 
concern,  final  and  conclusive,  as  respects  the  general 
appellate  powers  of  this  court,  when  it  appears  upon 
its  face  that  the  decision  turned  upon  evidence  that  had 
absolutely  no  bearing  on  the  matter  in  controversy.  I 
therefore  dissent  from  the  judgment  of  the  court, 

Torrance,  J.,  concurs. 
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Cleveland,  C,  C.  &  St.  h.  Ry.  Co. 
City  of  Connersville. 

{Supreme  Court  of  Indiana^  March  i6,  iSgy,) 

Ordinance  Requiring  Railway  to  Light  Crossing* — Validity. — A 
city  ordinance  requiring  a  railway  company  to  erect  and  maintain 
a  2iK)0  candle  power  arc  electric  light  at  every  crossing  of  the  rail- 
road and  streets,  and  to  keep  the  same  lighted  from  dark  until  dawn 
every  night  is  not  authorized  by  an  act  empowering  the  council  to 
provide  for  the  safety  and  security  of  the  citizens,  where  it  appears 
that  such  company  runs  no  trains  through  the  city  after  8  o'clock 
P.M. 

Appeal  from  Fayette  county  circuit  court.  Re- 
versed. 

Elliott  &  Elliott^  John   T.  Dye,  and  G.  C.  Florea, 
for  appellant. 
Reuben  Conner,  for  appellee. 

Hackney,  J.  In  attempting  to  exercise  the  power 
granted  by  the  act  approved  March  4,  1893  (Acts  1893, 
p.  302),  the  appellee,  the  city  of  Connersville,  adopted 
an  ordinance,  declared  by  the  title  to  be  for  the  pur- 
pose of  providing"  for  the  safety  of  persons  from  the 
running  of  railroad  trains  through  said  city,  the  first 
section  of  which  ordinance  was  as  follows:  **  Sec- 
tion 1.  Any  railroad  company  or  railway  com- 
pany running  and  operating  its  engines  and  cars 
upon  what  is  known  as  the  White  Water  Division 
of  the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Compan}%  situated  in  said  city,  is  hereby  re- 
quired to  erect  and  maintain  an  arc  electric  lamp  or 
light  and  keep  the  same  supplied  with  an  ample  supply 
of  electricity,  and  lighted  from  dusk  to  dawn  of  each 
and  every  night,  at  the  points  where  said  railroad 
crosses  the  streets  of  said  city,  viz. :  One  light  or  lamp 

*See  notes  at  end  of  case. 
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where  said  railroad  crosses  Central  Avenue,  near  the 
south  end  of  said  city  ;  one  where  said  railroad  crosses 
First  street ;  one  where  said  railroad  crosses  Second 
street  in  said  city  ;  one  where  said  railroad  crosses^ 
Third  street ;  one  where  said  railroad  crosses  Fourth 
street ;  one  where  said  railroad  crosses  Fifth  street ; 
one  where  said  railroad  crosses  Sixth  street ;  one  where 
said  railroad  crosses  Seventh  street ;  one  where  said 
railroad  crosses  Eighth  street ;  and  one  where  said  rail- 
road crosses  Ninth  street  in  said  city  ;  each  of  said  lights 
or  lamps  to  be  of  two  thousand  nominal  candle  power, 
and  may  be  the  same  kind  of  electric  lamps  or  lights 
now  used  by  said  city  in  lighting  the  streets  of  said 
city,  said  lights  or  lamps  to  be  suspended  not  less  than 
twenty-five  feet  above  said  tracks."  Other  sections  re- 
lated to  other  railway  companies,  and  prescribed  pen- 
alties for  violating  the  requirements  of  each  of  the  sec- 
tions. 

The  appellee  prevailed  in  the  lower  courts,  and  the 
appellant,  in  this  court,  attacks  the  validity  of  said  act 
under  various  provisions  of  the  state  and  federal  consti- 
tutions, and  the  validity  of  said  ordinance  under  said 
act.  It  is  the  generally  recognized  rule  that  the  courts, 
will  not  pass  upon  the  constitutionality  of  acts  of  the 
general  assembly  if  the  merits  of  the  case  in  hand  may 
be  fairly  passed  upon  without.  In  the  present  case,  in 
our  opinion,  the  invalidity  of  the  ordinance  must  be  de- 
clared, and  therefore  the  validity  of  the  act  will  not  be 
questioned.  It  will  be  observed  that  by  the  provisions 
of  the  ordinance  the  appellant  was  required  to  light,  at 
the  crossings,  every  night,  from  dark  to  dawn,  each  of 
10  streets  crossed  by  its  railway,  and  to  employ  in  such 
lighting  arc  lamps  of  nominal  2,000  candle  power,  to 
be  suspended  at  least  25  feet  above  the  tracks.  In  the 
recent  case  of  City  of  Shelby  ville  v,  Cleveland,  C,  C. 
&  St.  Lr.  Ry.  Co.,  44  N.  E.  929,  it  was  said  by  this 
court:  **  Under  the  authority  so  given,  the  ordinance 
provided  for  electric  lights,  which  provision,  we  think, 
was  authorized,  inasmuch  as  electric  lights  were  main- 
tained bj^  the  city  ;  but  it  was  also  provided  in  the  ordi- 
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nance  that  the  lights  should  be  of  the  *arc  pattern,'  thus 
confining  the  company  to  a  particular  kind  of  electric 
ligrhting,  possibly  to  particular  lamps  in  use  in  the  city. 
Doubtless,  under  the  statute,  the  ordinance  could  have 
required  the  light  to  be  of  a  power  sufficient  to  light 
the  crossing,  not  to  exceed  that  in  use  in  the  city,  but 
there  could  be  no  authority  further  to  interfere  with 
the  company's  freedom  of  contract  in  providing  such 
electric  lights  as  it  might  prefer."  It  was  in  that  case 
further  declared  that,  under  the  legislative  intent  in 
enacting  said  statute,  it  should  be  kept  in  mind  that  only 
the  safety  and  security  of  the  citizen  from  the  running 
of  trains  was  to  be  enforced  by  cities,  and  not  simply 
the  lighting  of  streets.  From  the  record  in  this  case 
it  appears  that  appellant  ran  no  trains  over  its  road, 
through  said  city,  after  8  o'clock  any  night;  and,  when 
we  recall  the  provision  of  the  ordinance  requiring  lights 
from  dark  until  dawn  each  night,  there  is  more  than  a 
shadow  of  support  to  the  proposition  that  the  safety  and 
security  of  the  citizen  was  not  the  one  object  of  the 
ordinance.  It  is  true  that  railway  companies  may  run 
extra  trains, — those  not  scheduled  ;  but  possibly  an  or- 
dinance might  be  so  framed  as  to  require  the  light  for  a 
specified  reasonable  time  before  the  arrival  and  after 
the  departure  of  each  train  during  any  night,  and  that 
security  would  be  obtained  thereby  without  unneces- 
sary burden  upon  the  companies,  and  thus  avoid  the 
ulterior  object, — lighting  streets.  The  existence  of 
power  to  require  lights,  **  for  the  security  and  safety 
of  citizens,"  at  railway  crossings,  does  not  imply  that 
cities  may,  under  the  guise  of  that  power,  require, 
arbitrarily  and  without  control  or  restraint,  lights, 
either  in  volume  or  at  times,  entirely  unnecessary  to 
that  end.  If  they  do  so  require,  they  exceed  the  limited 
power  vested  by  the  act  in  question.  While  it  is  per- 
haps true  that  a  measure  of  discretion  is  lodged  in  the 
common  council  as  to  the  streets  requiring  lights,  and 
the  volume  of  light  necessary  to  the  safety  sought,  yet 
the  exercise  of  that  discretion  does  not  admit  of  require- 
ments which  at  first  blush  are  far  beyond  any  reason- 
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able  necessities.  Upon  the  authority  cited,  and  for  the 
reasons  we  have  sugg-ested,  the  ordinance  in  question 
was  and  is  void  ;  and  the  judgment  is  reversed,  with  in- 
structions to  set  aside  the  judgment  and  dismiss  the 
cause. 

NOTES. 

Railways — Lights — Statute — Constitutionality. — A  state  statute  au- 
thorizing' city  and  village  councils  to  require  railroad  companies  to 
lig'ht  such  portions  of  their  roads  as  are  within  the  municipal  limits, 
is  constitutional.  Cincinnati,  H.  &  D.  R.  Co.  v,  Sullivan,  32  Ohio 
St.  152. 

Power  of  Municipality  to  Regulate  Use  of  Streets. — See  Mayor^ 
etc.,  of  City  of  Baltimore   v,   Baltimore  Trust  &  Guarantee  Co. 
(U.  S.),  7  Am.  &  Engr.  R.  Cas.,  N.  S.,  624,  and  note,  p.  637. 


Ai^ABAMA  &  V.  Ry.  Co. 

V. 

LiGON. 
{Supreme  Court  of  Mississippi,  Nov,  ^,  /<?9(5.) 

Farm  Crossings— Statutory  Penalty — Right  of  Tenant  to  Recover.* 

— Plaintiff  who  had  leased  a  farm  for  five  years  brought  an  action 
against  a  railway  company  to  recover  the  statutory  penalty  for 
failure  to  maintain  a  proper  farm  crossing.  It  appeared  that  the 
railway  traversed  the  farm  from  east  to  west  and  that  there  was  a 
crossing  near  the  eastern  border  of  the  farm  that  afforded  access  to 
cultivated  land  on  that  side  of  the  farm,  and  that  there  had  been  a 
crossing  on  the  western  border  which  led  to  pasture  land,  but  that 
the  company  had  closed  the  western  crossing  by  fencing  its  right  of 
«way.  After  the  suit  was  begun,  but  before  the  trial,  the  plaintiff's 
tenancy  was  terminated.  Iff  eld,  that  the  plaintiff  was  entitled  to  a 
crossing  and  that  his  interest  in  the  action  was  not  closed  by  the 
termination  of  his  tenancy,  his  rig^ht  to  the  penalty  having  accrued 
while  he  was  in  possession. 

Appeal  from  Hinds  county  circuit  court.     Affirmed. 
W.  J.  L/iffon  leased  a  farm  in  Hinds  county  for  five 

*As  to  Farm  Crossings,  see  State  ex  reL  Stone,  Atty.  Gen.,  v, 
Burlington,  C.  R.  &  N.  Ry.  Co.,  (Iowa),  7  Am.  &  Eng.  R.  Cas.,. 
N.  S.,  610. 
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years.  The  Alabama  &  Vicksburg  Railway  Company's 
track  traversed  this  place  from  east  to  west.  The. 
residence  was  on  the  north  side  of  the  railroad  track, 
and  the  lands  that  were  cultivated  nearly  all  were 
north  of  the  road.  South  of  the  road  some  land  was 
cultivated  on  the  eastern  side  of  the  tract,  and  on  the 
western  side  and  south  of  the  road  were  pasture  lands. 
There  was  a  crossing*  kept  up  somewhere  near  the 
eastern  border  of  the  place,  and  on  the  extreme  western 
border  there  had  been  an  old  crossing  ;  but  the  railway 
company  had  fenced  the  roadway,  and  stopped  this  old 
crossing  up.  After  Ligon  leased  the  place  he  had  an 
agreement  with  the  company  to  put  in  a  crossing  on 
the  western  side,  he  agreeing  to  do  the  grading  and  to 
keep  up  bars.  Immediately  west  of  the  place  there 
was  a  fence  dividing  the  Ligon  place  from  a  neighbor's 
place.  Ligon,  after  the  crossing  was  put  in,  built 
another  fence  on  his  land,  thus  making  a  lane  between 
the  two  farms  on  the  western  border  of  Ligon's  place. 
The  bars  which  Ligon  had  built  were  left  down  one 
night,  and  a  number  of  horses  were  killed  by  trains ; 
and  the  company  closed  up  the  crossing  by  running 
wire  fences  on  both  sides  of  the  track,  thus  completely 
shutting  Ligon  ofiF  from  his  pasture  lands  except  by 
going  through  his  cultivated  lands  over  the  crossing  on 
the  eastern  side  of  the  place.  This  is  a  suit  by  Ligon 
to  recover  the  statutory  penalty  of  $250  for  failure  to 
maintain  a  proper  plantation  crossing.  After  the  suit 
was  begun,  but  before  the  trial,  Ligon's  lease  had«been 
sold  under  an  execution,  and  he  had  no  interest  in  the 
place  at  the  time  of  the  trial.  This  was  one  defense 
relied  on  by  defendant.  Another  defense  was  that  the 
crossing  was  originally  put  in  as  a  mere  accommodation 
to  Ligon,  and  without  any  consideration  ;  and  the  com- 
pany, therefore,  had  a  perfect  right  to  close  it  at  any 
time  thev  saw  fit.  And  defendant  also  defended  on 
the  ground  that  it  had  offered  to  put  in  the  necessary 
crossing,  if  Ligon  would  agree  to  build  and  maintain 
gates,  and  keep  them  shut,  and  Ligon  declined  to  agree 
to  do  this.     Still  another  defense  was  that  the  crossing 
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was  On  one  side  of  the  farm,  and  was  not  a  necessary 
crossing-.  There  was  a  verdict  and  judgment  for 
plaintiff,  and  defendant  appealed. 

Nug'ent  &  Mc  Willie,  for  appellant. 
Williamson  &  Potter,  for  appellee. 

Whitfield,  J.  The  case  chiefly  relied  on  by  coun- 
sel for  appellant  (Railroad  Co.  v.  Williamson  [Ind. 
App.]  29  N.  E.  455)  has  no  application  whatever.  At 
page  460  the  court  says  :  *'Burk  did  not  own  the  land 
on  the  north  side  of  the  railroad,  opposite  the  side  track. 
The  rig-ht  of  way  did  not  separate  his  land  into  two 
parcels,  and  the  g*ates  were  not  put  in  for  the  purpose 
of  enabling"  him  to  g*o  from  a  tract  of  land  on  one  side 
of  the  railroad  to  a  tract  on  the  other  side.  So  of  the 
other  cases  cited  from  Indiana.  The  doctrine  of  Spen- 
cer's Case,  72  Miss.  491, 17  South.  168,  was  thoroug-hly 
considered,  and  is  reaffirmed.  The  appellee  was  enti- 
tled to  the  crossing".  See,  carefully,  the  following 
authorities :  Thornt.  R.  R.  Fences,  §§  257,  267-269, 
281,  283-286,  289,  291,  292;  Henderson  v.  Railroad  Co., 
48  Iowa,  216;  Gray  v.  Railroad  Co.,  37  Iowa,  119; 
Railroad  Co.  v.  Hughes,  2  Ind.  App.  68,  28  N.  E.  158. 
Appellee  was  interested.  The  right  to  the  penalty 
accrued  while  he  was  in  possession.     Affirmed. 
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Farmers'  Loan  &  Trust  Co. 

V. 

LONGWORTH  et  aL 

{Circuit  Court  of  Appeals^  gth  dr.,  Oct,  /p,  i8g6,) 

Appeal — Necessary  Party.* — An  appeal  was  taken  from  a  final 
order,  made  by  a  court  which  had  appointed  receivers  for  an  insol- 
vent railway  company  in  a  foreclosure  suit,  directinf^  the  receivers 
to  g'ive  priority  over  the  mortgages  to  judgments  obtained  against 
the  company  on  liabilities  incurred  before  the  commencement  of 
the  foreclosure  suit.  Held^  that  the  railway  company  was  a  neces- 
sary party  to  such  appeal. 

Appeal  from  the  United  States  circuit  court,  North- 
ern division,  District  of  Washing'ton, 

Strtive,  Allen ^  Hug'hes  &  McMicken  and  Herbert  B. 
Turner^  for  appellant. 

Carr  dc  Preston^  S,  //.  Piles^  James  Haviilton 
Lewisy  Straiton^  Lewis  &  Gilman^  and  Frederick  Bans- 
matiy  for  appellees. 

Before  Gilbert  and  Ross,  Circuit  Judges,  and 
Hawley,  District  Judg-e. 

GiLrBERT,  Circuit  Judg-e.  In  a  suit  pending  in  the 
circuit  court  for  the  district  of  Washington,  in  which 
the  Farmers'  Loan  &  Trust  Company,  as  complainant, 
soug'ht  to  foreclose  its  mortgage  against  the  Northern 
Pacific  Railroad  Company  and  other  defendants,  Henry 
Ives,  Henry  Rouse,  and  H.  C.  Payne  were  appointed  re- 
ceivers of  the  railroad  company,  and  thereafter  Andrew 
F.  Burleigh  was  substituted  as  sole  receiver,  in  their 
stead.     During  said  receivership  the  appellees  in  this 

•Appeal — Parties,  see  Davis  v.  Mercantile  Trust,  61  Am.  &  Eng-. 
R.  Cas.  7l7t  152  U.  S.  590.  As  to  the  priority  of  mortgatre  liens  over 
jndg-ments,  see  Farmers'  Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co. 
et  al,  (C.  C.  A.),  p.  81,  ante^  and  note. 
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case,  Long*worth,  Bellinper,  and  Raskey  and  wife, 
obtained  three  several  judg'ments  against  the  Northern 
Pacific  Railroad  Company  on  liabilities  incurred  by  the 
company  before  the  foreclosure  suit* was  commenced. 
On  the  11th  day  of  August,  1894,  they  intervened  in 
the  foreclosure  suit,  and  united  in  a  petition  to  the 
court  for  an  order  requiring  the  receiver  to  pay  them 
their  respective  judgments.  Upon  this  intervention 
the  Farmers'  Loan  &  Trust  Company  answered  the 
petition,  setting  forth  its  mortgage  liens  upon  the 
property  of  the  Northern  Pacific  Railroad  Company  ; 
alleging  that  the  judgments  against  the  railroad  com- 
pany in  favor  of  the  petitioners  were  obtained  upon 
liabilities  that  attached  subsequently  to  the  date  of  the 
mortgage  liens,  and  that  from  and  after  August  1, 
1893,  the  Northern  Pacific  Railroad  Company  had  been 
insolvent,  and  that  its  property  in  the  hands  of  the  re- 
ceiver was  inadequate  to  pay  the  mortgage  debt,  and 
that  the  judgments  were  not  entitled  to  priority  over 
the  mortgages.  On  the  18th  of  December,  1895,  a  final 
order  was  made  b}'  the  court,  directing  Andrew  F. 
Burleigh,  as  receiver,  to  pay  the  judgments.  On  Jan- 
uary 20th  the  Farmers'  Loan  &  Trust  Company  pre- 
sented in  the  circuit  court  its  petition  for  an  appeal, 
and  the  appeal  was  allowed.  Upon  the  same  date  it 
filed  its  three  separate  bonds  to  said  Longworth,  Bel- 
linger, and  Raskey  and  wife,  for  the  costs  and  damages 
that  might  be  awarded  them  on  the  appeal.  Citation 
was  issued,  directed  to  Longworth,  Raskey  and  wife, 
and  Bellinger,  and  was  served  upon  them  on  the  21st 
day  of  January,  1896.  Neither  the  Northern  Pacific 
Railroad  Company  nor  Andrew  F.  Burleigh,  receiver, 
joined  in  the  appeal  ;  nor  were  they,  or  either  of  them, 
served  with  the  citation.  After  the  appeal  was  per- 
fected in  this  court,  and  after  a  motion  had  been  filed 
by  the  appellees  to  dismiss  the  same,  the  receiver,  by 
his  attorney,  entered  in  this  court  his  appearance  and 
consent  to  the  appeal.  On  this  state  of  the  record,  the 
question  is  presented  whether  or  not  this  court  has 
jurisdiction  to  entertain  the  appeal. 
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In  the  case  of  O wings  v.  Kincannon,  7  Pet.  399,  a 
decree  had  been  entered  in  the  court  below,  directing- 
the  defendants  to  release  to  the  complainant  their  right 
and  title  to  certain  real  estate.  A  portion  only  of  the 
defendants  appealed.     The  court  said  : 

*'Upon  principle,  it  would  seem  reasonable  that  the 
whole  cause  ought  to  be  brought  before  the  court,  and 
that  all  the  parties  who  are  united  in  interest  ought  to 
unite  in  the  appeal." 

And  referring  to  the  act  of  1803  (2  Stat.  244),  provid- 
ing for  appeals  in  equity  cases,  the  court  said  : 

"The  language  of  the  act  which  gives  the  appeal 
appears  to  us  to  require  that  it  should  be  prosecuted  by 
the  same  parties  who  would  have  been  necessary  in  a 
writ  of  error." 

In  Masterson  v.  Herndon,  10  Wall.  416,  a  bill  of 
peace,  and  for  the  conveyance  of  a  pretended  title  to  a 
tract  of  land,  was  filed  against  one  Maverick  and  one 
Herndon  ;  and  the  decree  was  that  complainant  have 
and  recover  from  the  said  Maverick  and  the  said  Hern- 
don the  said  tract  of  land,  and  quieted  the  complainant's 
tittle  to  the  same.  Prom  this  decree  Herndon  appealed, 
and,  in  his  petition  for  appeal,  alleged  that  his  co- 
defendant  refused  to  prosecute  the  appeal  with  him. 
In  ordering  the  appeal  dismissed  in  the  supreme  court, 
Mr.  Justice  MiLtLER  said  : 

"In  chancery  cases,  all  the  parties  against  whom  a 
joint  decree  is  rendered  must  join  in  the  appeal,  or  they 
will  be  dismissed.  There  are  two  reasons  for  this  :  (1) 
That  the  successful  party  may  be  at  liberty  to  proceed 
in  the  enforcement  of  his  judgment  or  decree  against 
the  parties  who  do  not  desire  to  have  it  reviewed  ;  (2) 
that  the  appellate  tribunal  shall  not  be  required  to  de- 
cide a  second  or  third  time  the  same  question,  on  the 
same  record.  *  *  *  We  do  not  attach  importance 
to  the  technical  mode  of  proceeding  called  'summons 
and  severance.'  We  should  have  held  this  appeal  good 
if  it  had  appeared  in  any  way  by  the  record  that 
Maverick  had  been  notified  in  writing  to  appear,  and 
that   he   had  failed   to  appear,  or,   if  appearing,   had 
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refused  to  join.  But  the  mere  alleg'ation  of  his  refusal, 
in  the  petition  of  appellant,  does  not  prove  this.  We 
think  there  should  be  a  written  notice,  and  due  service, 
or  the  record  should  show  his  appearance  and  refusal, 
and  that  the  court  on  that  ground  granted  an  appeal  to 
the  party  who  prayed  for  it,  as  to  his  own  interest. 
Such  a  proceeding*  would  remove  the  objections  made 
to  permitting-  one  to  appeal  without  joining*  the  other  ; 
that  is,  it  would  enable  the  court  below  to  execute  its 
decree  so  far  as  it  could  be  executed  on  the  party  who 
refused  to  join,  and  it  would  estop  that  party  from 
bring-ing"  another  appeal  for  the  same  matter.  The 
latter  point  is  one  to  which  this  court  has  always  attached 
much  importance,  and  it  has  strictly  adhered  to  the 
rule  under  which  this  case  must  be  dismissed,  and  also 
to  the  general  proposition  that  no  decree  can  be  appealed 
from  which  is  not  final,  in  the  sense  of  disposing*  of  the 
whole  matter  in  controversy,  so  far  as  it  has  been  pos- 
sible to  adhere  to  it  without  hazarding*  the  substantial 
rights  of  parties  interested." 

In  Hardee  r.  Wilson,  146  U.  S.  179,  13  Sup.  Ct.  39, 
Wilson,  the  complainant,  filed  his  bill  against  Minor 
and  his  wife  and  Hardee,  alleging  that  a  conveyance  of 
land  made  by  the  said  Minor  to  himself  as  trustee  for 
his  wife,  and  a  certain  other  deed  of  the  same  lands 
subsequently  made  to  Hardee,  were  witliout  considera- 
tion, and  that  they  were  made  with  the  intention  of 
putting  said  lands  beyond  reach  of  creditors,  of  whom 
the  complainant  was  one.  A  decree  was  entered  hold- 
ing that  the  decree  in  favor  of  Minor  and  his  wife  was 
void,  and  that  the  deed  to  Hardee  was  security  only  for 
a  certain  debt  due  him.  Hardee  appealed,  but  his  co- 
defendants  did  not  join  in  the  appeal,  nor  were  they 
made  parties  thereto.  It  was  held  that  Minor  and  his 
wife  were  necessary  parties  to  the  appeal,  and  the 
appeal  was  accordingly  dismissed. 

In  the  case  of  Inglehart  v.  Stansbury,  151  U.  S.  68, 
14  Sup.  Ct.  238,  Stansbury,  who  was  the  cestui  que 
trust  under  a  deed  of  real  estate,  brought  suit  as  com- 
plainant, against  the  trustee's  heirs,  and  against  certain 
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others  to  whom  a  portion  of  the  trust  property  had 
been  set  apart,  and  sold  and  conveyed,  in  certain  parti- 
tion proceedings,  which  were  had  before  the  complain- 
ant reached  her  majority.  The  result  of  the  suit  was 
that  the  conveyance  and  partition  were  decreed  to  be 
set  aside.  From  this  decree,  appeal  was  taken  by  the 
trustee's  heirs  only.  The  complainant  moved  to 
dismiss.  In  opposition  to  the  motion  affidavits  of  the 
other  defendants  were  filed  in  the  appellate  court,  to 
the  eflFect  that  they  had  been  advised  by  counsel  that 
the  appeal  of  the  trustee's  heirs  was  for  the  benefit  of 
all  defendants,  and  they  said  that  the  appeal  was  taken 
at  the  cost  of  the  defendants.  The  court,  in  dismiss- 
ing the  appeal,  said  : 

"The  real  defendants,  whose  rights  were  affected  by 
the  decree  appealed  from,  were  the  parties  claiming 
title  under  those  proceedings,  and  they  were  necessary 
appellants  from  the  decree  setting  aside  those  proceed- 
ings, and  ordering  the  whole  land  to  be  conveyed  to 
the  plaintiff.  *  *  *  It  is  quite  clear  that  Inglehart's 
heirs  could  not  appeal  alone,  without  joining  the  other 
defendants  as  appellants,  or  showing  a  valid  excuse  for 
not  joining  them.  This  could  only  be  shown  by  a 
summons  and  severance,  or  by  some  equivalent  pro- 
ceeding, such  as  a  request  to  the  other  defendants,  and 
their  refusal  to  join  in  the  appeal,  or  at  least  a  notice 
to  them  to  appear,  and  their  failure  to  do  so  ;  and  this 
must  be  evident  upon  the  record  of  the  court  appealed 
from,  in  order  to  enable  the  party  prevailing  in  that 
court  to  enforce  his  decree  against  those  who  do  not 
wish  to  have  it  reviewed,  and  to  prevent  him  and  the 
appellate  court  from  being  vexed  by  successive  appeals 
in  the  same  matter." 

In  Sipperley  v.  Smith,  155  U.  S.  86,  15  Sup.  Ct.  15, 
it  appears  that  Sipperley  &  Co.,  consisting  of  A.  F. 
Sipperley  and  H.  S.  Lee,  made  an  assignment  of  part- 
nership property  to  one  Ross  in  trust  to  pay  creditors 
in  the  order  named  :  First,  Gray  and  the  Union  Bank, 
in  full ;  second,  Mrs.  Sipperley,  Mrs.  Walling,  and  H. 
A.  Lee,  in  full ;  third,  their  remaining  creditors.    Suit 
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was  brought  aguinst  Sipperley  &  Co.  by  Smith,  Con- 
nor &  Co.,  who  were  creditors,  and  an  attachment  was 
levied  on  the  property  upon  the  ground  that  it  had  been 
disposed  of  to  defraud  creditors.  Thereupon  the  pre- 
ferred creditors  filed  an  intervening  complaint,  praying 
that  they  be  paid  as  provided  in  the  assignment.  The 
assignment  was  decreed  to  be  void,  and  the  complaint 
of  intervention  was  dismissed.  An  appeal  was  taken 
by  Mrs.  Sipperley,  Mrs.  Walling,  H.  A.  Lee,  and  the 
Union  Bank.  No  application  for  summons  and  sever- 
ance as  to  M.  J.  Gray  was  found  in  the  record,  nor  any 
order  permitting  severance ;  nor  was  any  application 
made  in  the  supreme  court  for  a  citation  to  H.  S.  Lee  and 
Sipperley,  nor  did  they  or  Gray  make  appearance  in 
that  court.  On  this  state  of  the  record,  the  appeal  was 
dismissed  on  the  authority  of  the  cases  above  referred 
to. 

A  case  directly  in  point  is  Davis  v.  Trust  Co.,  152 
U.  S.  590,  14  Sup.  Ct.  695.  The  Mercantile  Trust 
Company  brought  a  foreclosure  suit  against  the  Ka- 
nawha &  Ohio  Railway  Company,  and  a  receiver  was 
appointed,  who  took  possession  of  the  mortgaged  prop- 
erty. An  amended  bill  was  filed,  making  two  other 
railway  companies  additional  parties  defendant.  There- 
after, Krwin  Davis,  the  holder  of  certain  of  the  bonds 
secured  by  the  mortgage  which  was  being  foreclosed, 
intervened  in  the  suit,  and  obtained  an  order  that  he  be 
permitted  to  be  heard  upon  any  and  all  of  the  proceed- 
ings therein,  for  the  protection  of  his  interests  as  bond- 
holder and  stockholder  of  the  Kanawha  &  Ohio  Rail- 
way Company.  A  decree  of  foreclosure  and  sale  was 
entered,  and  thereafter  Davis  took  an  appeal  to  the 
supreme  court.  The  citation  ran  to  the  complainant 
and  to  each  of  the  other  defendants,  and  was  served  on 
the  complainant  and  on  all  of  the  defendants  except  the 
Kanawha  &  Ohio  Railway  Company,  the  mortgagor. 
No  supersedeas  bond  was  filed.  The  property  was 
sold,  and  the  sale  was  confirmed,  and  from  this  order 
of  confirmation  Davis  took  a  second  appeal ;  but  the  bond 
and  citation  ran  only  to  the  Mercantile  Trust  Company. 
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The  appeal  from  the  order  of  sale  was  dismissed  be- 
cause the  mortgag-or  company  was  not  made  a  party, 
nor  were  the  purchasers  at  the  foreclosure  sale.  The 
appeal  from  the  decree  of  foreclosure  was  also  dis- 
missed.    The  court  said  : 

"  The  mortgagfor  maybe  unwilling-  that  the  decree 
should  be  set  aside,  notwithstanding*  irreg'ularities  in 
prior  proceeding's,  for  fear  that  on  a  subsequent  hear- 
ing a  larger  sum  may  be  decreed  against  him.  It  is  not 
necessary,  in  any  given  case,  to  determine  that  his  in- 
terests would  or  would  not  be  promoted  by  the  setting* 
aside  of  the  decree.  It  is  enougfh  that  in  that  matter 
he  has  a  direct  interest,  and,  because  of  this  interest, 
common  justice  requires  that  no  change  shall  be  made 
in  the  terms  of  that  decree,  nor  shall  it  be  set  aside, 
without  giving"  him  a  chance  to  be  heard  in  its  defense." 

Applying  the  doctrine  of  these  decisions  to  the  case 
before  the  court,  it  is  apparent  that  the  Northern 
Pacific  Railroad  Company  was  a  necessary  party  to  this 
appeal.  It  is  true  that  the  answer  of  the  Farmers' 
Loan  &  Trust  Company  to  the  intervention  of  the 
petitioners  alleges  that  the  Northern  Pacific  Railroad 
Company  is  insolvent,  and  that  its  property  is  inade- 
quate to  meet  the  mortgage  liens  ;  but  this  fact  does 
•  not  alter  the  rule,  nor  dispose  oi  the  rights  of  the 
railroad  company.  The  judgments  have  been  estab- 
lished against  the  railroad  company,  and  it  could  not 
be  heard  to  contest  its  liability  upon  the  same  ;  but  it 
had  the  right  to  be  heard  upon  the  question  of  the  pay- 
ment of  the  judgments  in  preference  to  the  payment  of 
the  mortgage  liens.  Concerning  that  controversy,  it 
is  one  of  the  real  parties  in  interest.  B)^  the  law  of 
Washington  the  judgments  bear  interest  at  8  per  cent. 
per  annum  ;  and  the  order  of  the  court  directing  their 
payment  by  the  receiver  provided  that  he  should  either 
I)ay  the  amounts  due,  or  deposit  with  the  clerk  receiv- 
er's certificates  for  the  respective  amounts,  bearing 
interest  at  8  per  cent,  per  annum  until  paid.  The 
mortgages  bear  interest  at  5  and  6  per  cent.  The 
question  of  the  disposition  of  the  funds  in  the  receiver's 
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hands,  the  payment  of  one  lien,  or  class  of  liens,  bear- 
ing one  rate  of  interest,  to  the  exclusion  or  postpone- 
ment of  another  class,  bearing  a  different  rate  of  inter- 
est, is  one  which  affects  the  substantial  right  of  the 
railroad  company,  and  upon  which  it  is  entitled  to  be 
heard.     The  motion  to  dismiss  must  be  allowed. 


Stanley 

V. 

Durham  &  N.  R.  Co. 

(Supreme  Court  of  North  Carolina,  April  (5,  iSgy,) 

Injury  to  Licensee  on  the  Track.* — A  person  walking  at  night  on  a 
railway  track  at  a  place  customarily  used  by  the  public  as  a  walk- 
ing way  is  not  required  to  be  on  the  lookout  for  cars  having  no  light 
or  other  proper  signal  given  to  warn  him  of  their  approach. 

Appeal  from  Durham  county  superior  court.  Re- 
versed. 

F.  A.  Green,  J,  W,  Graham,  and  Boone  &  Bryant, 
for  appellant. 

Z.  R.  Watts,  MacRae  dc  Day,  J.  B.  Batchelor,  and 
Winston  dc  Fuller,  for  appellee. 

Montgomery,  J.  The  plaintiflF's  intestate,  in  the 
nighttime,  was  walking*  along  the  defendant's  track 
between  Durham  and  East  Durham,  the  public  being- 
accustomed  to  use  the  same  as  a  walking  way,  when  he 
was  run  down  by  the  company's  engine,  which  was 
moving  with  a  box  car  in  front,  and  hurt  so  badly  that 
he  died  from  the  injury.  The  box  car  in  front  of  the 
engine  obscured  the  headlight  so  that  the  track  was  not 
lighted  in  front  of  the  moving  train.  The  testimony  as 
to  whether  there  was  a  watchman  and  light  on  the  box 
car  was  conflicting  and  contradictory.     The  following 

*See  note  at  end  of  case. 
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issues  were  submitted  to  the  jury  :  (1)  Was  the  death 
of  plaintiif's  intestate  caused  by  the  negflig'ence  of 
defendant?  (2)  Was  plaintiff's  intestate  guilty  of  con- 
tributory neg-ligfence?  (3)  Could  the  defendant,  not- 
withstanding* previous  negligfence  of  the  plaintiff's 
intestate,  have,  by  the  exercise  of  ordinary  care  and 
prudence,  avoided  injury  to  him  ?  (4)  What  damage  is 
plaintiff  entitled  to  recover  ?  A  part  of  bis  honor's 
charge  v^ras  as  follows  :  **If  the  jury  should  answer  the 
first  issue,  'Yes,  that  the  defendant  was  guilty  of  neg- 
ligence,' still  this  would  not  excuse  the  plaintiff's  intes- 
tate from  using  ordinary  care  and  due  diligence  with 
regard  to  his  own  safety.  If  he  could,  by  the  use  of 
ordinary  watchfulness  and  precaution,  have  discovered 
the  approach  of  the  car  and  engine  in  time  to  have 
gotten  off  the  track  and  saved  himself,  and  could  have 
done  so  and  did  not,  then  he  contributed  to  his  own 
injury,  and  the  jury  would  answer  the  second  issue, 
*Yes.'  If  by  using  his  senses  he  could  have  seen  or 
heard  the  train  coming,  and  failed  to  do  so,  but  walked 
thoughtlessly  and  carelessly  or  recklessly  along  the 
track,  then  he  was  guilty  of  negligence,  and  contribu- 
ted to  his  own  injury."  This  was  error.  The  plaint- 
iff was  not  required  to  be  on  the  lookout  for  his  safety, 
if  there  was  no  light  on  the  box  car  or  other  proper 
signal  given  to  warn  him  of  his  danger.  It  was  not  in- 
cumbent on  him  to  be  on  the  lookout  for  a  danger 
which  he  had  no  reasonable  ground  to  apprehend  to 
exist.  He  had  a  right  to  suppose  that  the  company 
would  take  care  to  provide  aga.inst  injuring  pedestrians 
on  the  track  by  providing  proper  lights  and  signals, 
and  to  feel  secure  in  acting  upon  that  supposition  ;  and, 
if  this  light  was  not  furnished  (and  there  was  testimony 
going  to  show  it  was  not),  the  company  was  not  only 
negligent,  but  its  negligence  was  a  continuing  one. 
The  jury  found  that  the  defendant  was  guilty  of  negli- 
gence for  its  failure  to  have  a  light  on  the  car  in  front 
of  the  engine.  On  account  of  that  failure,  the  plaintiff's 
intestate  was  put  off  his  guard,  and  cut  off  from  the 
opportunity  to  see  his  danger,  and  the  failure  was.a  con- 

9  (N.  s.)  A  &  E  R  Cafr— 14 
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tinuing"  negligence  or  omission  of  duty  on  the  part  of 
the  company,  the  performance  of  which  would  have  en- 
abled the  defendant  to  have  had  the  last  clear  oppor- 
tunity to  prevent  the  injury,  and  this  negligence  was 
therefore  the  proximate  cause  of  the  injury.  Lloyd  v. 
Railroad  Co.,  118  N.  C.  1010,  24  S.  E.  805;  Mesic  v. 

Railroad  Co.,  119  N.  C. ,  26  S.  E.  148.  The  charge 

of  his  honor  was  otherwise  a  clear  and  full  exposition 
of  the  law  of  negligence  as  applicable  to  the  facts  in 
the  case,  and  if  Lloyd's  Case,  sufra,  had  been  pub- 
lished at  the  time  of  the  trial,  his  honor  would  not  have 
fallen  into  the  error  herein  pointed  out.     New  trial. 


NOTE. 

Injury  to  Licensee  on  Track. — See  Hogan  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  15  Am.  &  Eng.  R.  Cas.  439,  59  Wis.  139,  17  N.  W.  Rep.  632 ; 
Hooker  v,  Chicago,  M.  &  St.  P.  R.  Co.,  41  Am.  &  Eng.  R.  Cas.  49,  76 
Wis.  542  ;  Memphis  &  Charleston  R.  Co.  v.  Womack,  37  Am.  &  Eng. 
R.  Cas.  308,  84  Ala.  149 ;  St.  Lrouis,  A.  &  T.  R.  Co.  v.  Crosnoe,  37 
Am.  &  Eng.  R.  Cas.  313,  and  note^  p.  319,  72  Tex.  79  ;  S.  &  N.  A.  K. 
Co.  V,  Donovan,  36  Am.  &  Eng.  R.  Cas.  151,  84  Ala.  141,  Troy  v,  C. 
F.  &  Y.  V.  R.  Co.,  34  Am.  &  Eng.  R.  Cas.  13,  and  notey  p.  2,  99  N. 
Car.  298  ;  V.  M.  R.  Co.  v.  White's  Adm'r,  (Va.),  34  Am.  &  Eng.  R. 
Cas.  23,  5  S.  E.  Rep.  573  ;  note^  31  Am.  &  Eng.  R.  Cas.  373  ;  note^  19 
Am.  &  Eng.  R.  Cas.  74 ;  Davis  v,  Chicago  &  N.  W.  Ry.  Co.,  15  Am. 
&  Eng.  R.  Cas.  424,  and  note,  p.  438,  58  Wis.  646  ;  Hogan  v,  Chicag-o, 
M.  &  St.  P.  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  439,  and  note,  p.  446,  59 
Wis.  139. 
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Wilson 

V. 

Charleston  &  S.  Ry.  Co. 

(Supreme  Court  of  South  Carolina^  Nov.  ^,  iSgy.) 

« 

Responsive  Evidence — Admissibility. — The  complaint  alleged  that 
the  yardinaster  '*  was  charged  with  the  direction  and  control  of  all 
switch  engines  and  the  making  up  of  trains  within  the  said  yard 
limits  of  the  defendant.**  Hela,  that  evidence  to  show  under  whose 
control  were  the  employees  engaged  in  this  work  is  responsive  and 
therefore  admissible. 

Injury  by  Fellow  Servant — Admissibility  of  Evidence  under  Gen- 
eral Denial. — In  an  action  for  personal  injuries  the  defense  that 
they  were  caused  by  a  fellow  servant  is  admissible  under  a  general 
denial  without  being  specially  pleaded. 

Fellow  Servants — Question  of  Law  and  Fact.  —  The  question 
whether  the  plaintiff  and  the  employees  of  the  defendant  through 
whose  negligence  the  injury  to  the  plaintiff  is  alleged  to  have  been 
Sustained  were  fellow  servants  is  a  mixed  question  of  law  and  fact, 
which  the  jury,  having  the  benefit  of  the  court's  definition,  must 
decide. 

Same — Master's  Defense.* — If  an  employee  sustains  an  injury 
through  the  negligence  of  a  co-employee  while  such  co-employee  is 
performing  the  duties  of  the  master,  the  master  cannot  defeat  his 
recovery  on  the  ground  that  they  are  fellow  servants. 

Appeal  from  Charleston  county  common  pleas  cir- 
cuit court.     Reversed. 

This  action  was  commenced  by  service  of  summons 
and  a  cotnplaint  on  the  26th  day  of  April,  1895,  as  fol- 
lows :  "The  plaintiflF,  complaining,  alleg^es :  (1)  That 
the  defendant  was  at  the  times  hereinafter  .  ^  ^^ 
mentioned,  and  Is,  a  corporation  duly  created 
and  existing-  under  the  laws  of  the  state  aforesaid. 
f2)  That  the  plaintiff  was  on  the  17th  day  of  February, 
1895,  in  the  employ  of  the  defendant  company  as  a  car 

♦Fellow  Servants— Vice  Principal.— See  Norfolk  &  W.  R.  Co.  v. 
Hottchins'  Adni*r,  (Va.),  8  Am.  &  Eng*.  R.  Cas.,  N.  S.,  616,  and  note, 
p.  630;  Jackson  v.  Norfolk  &  W.  R.  Co.,  6  Am.  &  Eng.  R.  Cas.,  N. 
S.,  455. 
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cleaner,  and  while  so  employed,  and  actively  engaged 
in  the  performance  of  his  duties  in  a  certain  passeng-er 
coach  of  the  said  company,  then  on  its  main  line  within 
its  yard  limits  at  Charleston,  in  the  county  and  state 
aforesaid,  the  said  car  was  run  into  and  violently  struck 
by  a  baggag^e  car  of  the  said  company,  which  had  been 
rolled  down  the  said  main  line  in  the  manner  herein- 
after set  forth  by  employees  of  the  said  company  en- 
gaged in  making  up  a  train.  (3)  That  the  said  col- 
lision caused  plaintiff  to  be  thrown  with  great  force 
against  and  upon  the  seats  in  the  car  in  which  he  was 
occupied  as  aforesaid,  thereby  seriously  bruising  and 
injuring  his  back  and  spine,  and  causing  him  severe 
bodily  pain  and  suffering,  so  that  he  has  not  since  been, 
and  is  not  now,  able  to  perform  his  accustomed  labors. 
That  he  has  already  expended  a  considerable  amount 
for  medicine  and  medical  attendance,  and  is  advised  by 
his  physician  that  his  said  injuries  will  disable  him 
permanently  from  performing  such  labor  as  he  was 
heretofore  capable  of,  and  will  continue  to  cause  him 
pain,  and  require  medical  attention  and  medicines  for 
the  rest  of  his  life.  (4)  That  the  yardmaster  of  said 
company,  who  is  charged  with  the  direction  and  control 
of  the  movement  of  all  switch  engines  and  the  making 
up  of  trains  within  the  said  yard  limits  of  defendant, 
was  at  the  time  of  the  said  accident  carelessly  and  neg- 
ligently absent  from  his  post,  and  that  the  hostler  and 
switchman  in  control  of  the  switch  engine  to  which  the 
said  baggage  car  was  attached  carelessly  and  negli- 
gently uncoupled  it  from  the  tender  while  moving  at  a 
rapid  and  dangerous  speed  down  the  main  line  on  which 
the  plaintiff's  car  was,  and  that  there  was  no  brake- 
man  or  other  attendant  on  or  in  charge  of  the  said  bag- 
gage car,  as  was  customary  in  the  making  up  of 
trains.  (5)  That  by  reason  of  the  carelessness  and 
negligence  of  the  defendant  as  hereinabove  set  forth 
plaintiff  has  been  damaged  ten  thousand  dollars. 
Wherefore  he  demands  judgment  against  the  defen- 
dant for  the  sum  of  ten  thousand  dollars,  and  for  the 
costs,  and  disbursements  of  this  action."     The  defend- 
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ant  in  due  time  served  the  following-  answer  :  **  The 
defendant  above  named,  answering  the  complaint  herein, 
says  :  (1)  That  it  denies  each  and  every  allegation  in 
the  said  complaint  contained  not  hereinafter  specifically 
admitted.  (2)  It  admits  the  allegations  of  the  first 
paragraph  of  the  complaint.  (3)  It  admits  on  informa- 
tion and  belief  so  much  of  the  second  and  third  para- 
graphs of  the  complaint  as  alleges  that  said  plaintiff  on 
the  day  mentioned  in  said  second  paragraph  was  a  car 
cleaner,  and,  while  employed  in  a  passenger  coach  of 
this  defendant,  within  its  yard  limits  at  Charleston, 
received  certain  injuries  by  falling  against  one  of  the 
seats  in  said  coach.  (4)  This  defendant  has  no  knowl- 
edge or  information  suflBcient  to  form  a  belief  as  to  the 
other  allegations  contained  in  the  third  paragraph  of 
said  complaint.  (5)  And  for  a  further  defense  this 
defendant  says  on  information  and  belief  that  said 
plaintiff  would  not  have  been  injured  but  for  his  own 
negligence  and  want  of  care  in  performing  his  duties 
on  said  car  at  such  time  and  in  such  a  position,  to  wit, 
with  his  back  towards  the  coupling  cars,  as  to  expose 
him  to  the  danger  of  a  fall."  Both  complaint  arid 
answer  were  sworn  to.  The  action  was  tried  before 
his  honor.  Judge  Townsend,  and  a  jury,  at  the 
November  term,  1896. 
The  charge  of  the  court  below  is  as  follows,  to  wit : 
*'This  is  an  action  by  Willis  Wilson  against  the 
railroad  company  for  damages.  He  claims  that  he  was 
injured  by  the  negligence  of  the  railroad  company. 
You  have  heard  the  testimony,  and  you  must  keep  it  in 
mind,  because  I  am  not  allowed  to  say  to  you  that  this 
witness  swore  to  this  or  that,  or  that  such  and  such 
testimony  tends  to  prove  this  or  that.  It  is  proper  that 
I  should  not.  You  must  keep  in  mind  the  facts  while 
I  explain  the  law  as  I  see  it.  Think  of  the  testimony 
as  we  go  along.  The  first  thing  for  you  to  consider  is, 
was  the  plaintiff  properly  in  that  car?  If  he  was 
where  he  ought  not  to  be,  that  would  vary  the  case 
very  much.  A  man  must  not  place  himself  in  a  wrong 
position,  and  then  blame  some  one  else  if  he  is  injured. 


214  FEIrlrOW  SERVANTS.  Vol.  IX 

(N.  s.) 

Wilson  V,  Charleston  &,  S.  Ry.  Co. 

What  were  his  orders  ?  Did  he  have  a  rig-ht  to  be  on 
the  car  at  that  business  at  any  time  the  car  was  in  the 
yard,  or  at  the  time  the  injury  happened?  If  he  had 
no  business  there,  then  he  cannot  hold  the  company 
responsible,  unless  it  was  some  malicious  injury  in- 
flicted upon  him  ;  and  then  his  remedy  would  be  against 
the  man  who  caused  the  injury,  and  not  the  company. 
Now,  if  you  find  that  he  was  rightly  on  the  car,  and 
was  in  the  car,  then  the  next  question  is,  was  he  mate- 
rially injured  ?  The  law  takes  no  notice  of  a  slig^ht 
injury  that  amounts  to  nothing*.  It  must  be  a  material 
injury.  If  he  was  not  materially  injured,  that  ends 
the  case.  If  he  was,  then  j^ou  must  g'o  further.  Was 
he  injured  by  neg-ligence?  That  is  the  next  point. 
How  are  you  g-oing  to  ascertain  that  important  fact? 
I  know  of  no  other  way  except  from  the  facts  of  the 
case.  You  are  the  sole  judg^es  of  the  facts.  Ncg-li- 
g*ence  must  be  made  out  by  the  preponderance  of  the 
evidence.  Suppose  j'^ou  come  to  the  conclusion  that 
there  was  neglig"ence.  Then  the  next  inquiry  is,  by 
whose  neg'ligence  was  the  injury  caused?  Was  it  the 
defendant's  neg"lig"ence,  or  was  it  somebody's  neg'li- 
gence that  don't  bind  the  company  ?  If  it  was  some- 
body's negligence  who  represented  the  company,  the 
company  would  be  bound.  If  it  was  somebody's  neg- 
ligence who  did  not  represent  the  company,  then  the 
company  is  not  bound.  If  it  was  the  negligence  of  a 
fellow  servant,  the  companj^  is  not  bound,  but  the  im- 
portant question  is,  who  was  the  fellow  servant  ?  If 
there  was  negligence,  was  it  the  negligence  of  some 
one  who  was  in  authority,  and  had  power  to  bind  the 
company,  or  was  it  somebody  who  was  a  fellow  servant, 
without  authority  to  do  anything  except  his  own  work  ? 
In  such  a  case  the  company  is  not  bound  by  the  negli- 
gence of  a  fellow  servant.  Now,  who  is  a  fellow  ser- 
vant ?  I  find  in  a  few  cases  in  our  state  that  the  supreme 
court  has  said  that  certain  individuals  occupying  certain 
positions  are  fellow  laborers.  It  is  said  that  the  engineer 
and  brakeman  are  fellow  laborers.  They  have  said  in  an- 
other case  that  the  conductor  and  coupler  were  not  fel- 
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low^  laborers.  They  have  said  in  another  case  that  the 
fireman  on  one  train  and  the  engineer  on  another  train 
were  fellow  servants.  They  have  announced  that  much 
in  those  three  cases.  You  must  determine  who  were  fel- 
low laborers  in  this  case.  Suppose  there  had  been 
two  car  cleaners  in  that  car,  or  three  or  four,  all 
working-  together  in  conjunction  with  each  other, 
one  doing-  a  part  and  another  doing  a  part,  all  work- 
ing* together,  so  that,  if  one  was  careless,  the 
others  could  see  him,  I  would  say  that  they  would  be 
fellow  laborers.  But  if  thej^  were  in  different  cars, 
shut  up  from  each  other,  and  not  working  in  conjunc- 
tion, then  they  are  not  fellow  laborers,  because  the  su- 
preme court  says  you  do  not  determine  by  the  grade  of 
the  work,  but  by  the  kind  of  act  which  is  done.  I  do 
not  say  that,  because  there  might  have  been  car  clean- 
ers in  separate  cars,  they  were  not  fellow  servants,  but 
I  say  that,  upon  the  principle  that  each  employee  takes 
the  ordinary  risks  of  his  employment,  he  cannot  hold 
the  company  responsible  for  the  acts  of  his  co-laborers. 
Suppose  a  company  has  five  or  six  or  eight  or  ten  work- 
men above  this  floor,  and  as  many  below,  all  doing  the 
same  class  of  labor.  Now,  suppose  the  workmen  here 
drop  a  heavy  piece  of  iron  through  the  carelessness  of 
one  of  them,  and  one  of  them  is  injured.  That  injured 
man  cannot  hold  the  company  responsible,  because  the 
act  of  negligence  was  done  by  a  man  working  there  in 
conjunction  with  them  whom  he  could  see,  and  each 
-workmen  took  the  ordinary  risks  incident  to  that  work. 
He  was  not  obliged  to  go  into  it.  After  he  saw  the 
situation,  and  then  went  into  it  and  got  hurt,  he  couldn't 
hold  the  company  responsible.  Now,  suppose  the  piece 
of  iron  or  timber  falls  through  the  floor,  and  injures  a 
man  down  here.  Is  he  a  co-laborer  ?  If  he  is,  he  can- 
not hold  the  company  responsible  ;  but  I  charge  you 
that  these  men  down  here  would  not  be  fellow  laborers 
of  those  upstairs.  There  is  a  floor  between  them,  and 
there  is  no  conjunction  between  the  work  here  and 
the  work  there.  That  is  one  of  the  things  which 
vou  must  determine  whether   thev  are    fellow^  labor- 
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ers  or  not.  Suppose  we  have  twenty-five  or  thirty 
freight  cars,  and  half  a  dozen  brakemen  on  those  cars 
turning"  those  brakes.  They  are  apparently  working* 
in  conjunctiou.  They  all  appear  to  be  doing"  the  same 
thing.  Are  the  brakemen  fellow  laborers  with  each 
other,  and  are  the  brakemen  fellow  laborers  on  the  one 
side  with  the  engineer  on  the  other  ? 

**Now,  apply  the  principle  I  have  tried  to  explain. 
If  the  brakemen  are  all  working  in  conjunction,  or 
where  they  can  see  each  other,  and  each  one  able  to 
guard  his  own  safety  by  ascertaining  whether  the  others 
are  doing  their  duty  or  not,  then  they  are  fellow  labor- 
ers ;  and,  if  that  is  the  same  relation  occupied  by  the 
engineer,  then  they  are  fellow  laborers.  But  suppose  one 
brakeman  is  too  far  off  to  see  what  the  others  are  doing, 
and  one  goes  to  sleep,  and  he  cannot  do  anything  to 
save  himself,  then,  in  that  instance,  they  are  not  co- 
laborers.  But,  if  they  are  all  vs^rking  in  conjunction, 
so  that,  if  one  slips  up,  the  other  can  save  himself,  then 
they  are  fellow  servants.  Now,  I  think  you  have  my 
idea.  Suppose  you  find  that  the  engineer  was  negligent; 
then  was  he  a  co-laborer  with  the  man  who  was  in- 
jured? If  you  find  from  the  facts  of  the  case  that  they 
were  working  in  conjunction,  and  that  one  was  able  to 
take  care  of  himself  if  the  other  slipped  up,  then  the 
company  is  not  responsible,  because  they  are  fellow 
servants,  and  one  fellow  servant  cannot  recover  for  the 
negligence  of  his  fellow  servants.  If  you  come  to  the 
conclusion  that  it  was  the  negligence  of  some  one  with 
authority  to  contract,  and  if  it  was  his  negligence,  then 
the  company  would  be  responsible.  Or  if  the  company 
should  have  had  some  one  there  who  was  not  there,  and 
it  was  from  his  negligence  that  the  injury  occurred, 
then  the  company  would  be  responsible. 

"I  have  been  requested  to  charge  you  certain  propo- 
sitions of  law.  The  defendant  requests  me  to  charge 
as  follows : 

"First.  *That  the  foundation  of  the  present  action  is 
negligence,  and,  in  order  to  recover,  the  plaintiff, 
Wilson,  must  show  by  the  preponderance  of  the  evi- 
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deuce  that  the  defendant  company  was  guilty  of  negli- 
gence ;  but,  even  if  the  jury  find  that  the  company 
was  negligent,  if  they  also  find  that  the  plaintiff, 
Wilson,  was  himself  negligent,  and  that,  but  for 
his  own  immediate  or  proximate  negligence,  the  injury 
complained  of  would  not  have  occurred,  then  plaintiff 
cannot  recover.'     I  charge  you  that. 

"Second.  'That  the  jury  must  not  undertake  to  ap- 
portion which  is  the  more  negligent,  the  plaintiff  or  the 
defendant,  but  must  find  for  the  defendant  company  if 
they  find  that  the  defendant  company  was  not  negli- 
gent, or  if  they  find  that  the  company  was  negligent, 
and  that  the  plaintiff,  Wifson,  was  negligent,  such 
negligence  of  Wilson  being  the  proximate  or  immediate 
cause  of  the  accident.'  I  charge  you  that.  It  seems 
to  be  about  the  same  as  the  other. 

"Third.  'That  negligence  is  doing  that  which  a 
prudent  person  under  the  circumstances  proved  would 
not  have  done,  or  omitting  to  do  that  which  a  prudent 
person  would  have  done.'     I  charge  you  that. 

"Fourth.  'That  the  negligence  of  plaintiff  and  de- 
fendant must  be  tested  by  the  same  rule,  and  the  jury 
must  not  apply  one  rule  to  the  company  and  another  to 
the  plaintiff,  Wilson,  and,  if  they  find  that  the  accident 
would  not  have  occurred  but  for  the  fact  that  plaintiff, 
Wilson,  was  doing  what  a  prudent  man,  under  the 
circumstances  proved,  would  not  have  done,  or  omitting 
to  do  what  a  prudent  man  would  have  done,  then  they 
cannot  find  for  Wilson,  even  if  they  find  that  the  com- 
pany was  not  doing  what  a  prudently  conducted  com- 
pany under  the  circumstances  would  have  done  or 
omitted  to  do  what  a  prudently  conducted  company 
would  have  done.'  I  charge  you  with  this  proviso  : 
that  if  the  accident  would  have  occurred  anyhow  by 
the  negligence  of  the  company,  the  company  would  be 
responsible. 

"Fifth.  'That,  even  if  the  jury  find  that  there  was 
negligence  on  the  part  of  the  defendant  company,  yet, 
if  they  find  that  such  negligence  was  committed  by  the 
engineer   or   by  the   brakeman   or   switchman  on  the 
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train  which  was  being-  made  up,  they  cannot  find  for 
plaintiff,  because  these  oflBcers  were  fellow  servants 
with  plaintiff.'  I  charge  you  that,  provided  that  they 
were  fellow  servants. 

"Sixth.  'That  an  employee  takes  the  risk  of  his 
employment,  and  among-  those  risks  is  the  dang-er  of 
being  injured  by  the  carelessness  of  a  co-employee, 
and,  if  so  injured,  plaintiff  cannot  recover.'  I  charge 
you  that  a  laborer  takes  the  ordinary  risks  of  his  em- 
ployment. The  balance  of  the  request  I  cannot  charge 
just  as  it  is,  unless  you  find  that  the  negligent  party  is 
a  co-laborer  with  the  party  injured. 

**Seventh.  'That  a  railroad  company  does  not  under- 
take to  insure  that  its  emploj^ees  will  not  be  injured, 
and  there  is  no  presumption  that  the  company  was 
negligent  simply  because  plaintiff  was  injured.'  I 
charge  you  that. 

"Eighth.  'That  no  punitive  or  exemplary  damages 
can  be  rendered  in  this  case  under  the  pleadings.'  I 
charge  you  that.  The  plaintiff  does  not  claim  punitive 
damages. 

"The  plaintiff  requests  me  to  charge  : 

"First.  'It  is  only  necessary  for  plaintiff  to  prove 
(1)  a  breach  or  neglect  of  some  legal  duty,  and  (2)  in- 
jury received  as  a  natural  result  of  such  breach  or 
neglect.'  I  charge  you  that.  There  must  be  some 
material  injury,  and  there  must  be  neglect  of  some 
legal  duty  imposed  upon  those  people  who  had  charge 
of  the  work. 

"Second.  'Contributory  negligence  is  matter  of  de- 
fense, and  must  be  proved  by  defendant,  by  a  prepon- 
derance of  evidence.'     I  charge  you  that. 

"Third.  'The  master  is  responsible  for  injury 
caused  by  the  negligence  of  a  servant  who  is  unfit  for 
the  purpose  for  which  he  is  employed,  the  master  hav- 
ing notice  of  such  unfitness,  or  having  opportunity  to 
know  same.'     I  charge  you  that. 

"Fourth.  'Negligence  is  defined  to  be  the  failure  to 
do  what  a  reasonable  and  prudent  person  would 
ordinarily  have  done  under  the  circumstances  of  the 
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situation,  or  doing  what  such  person  under  existing* 
circumstances  would  not  have  done  ;  the  essence  of  the 
feult  being-  either  an  omission  or  commission.'  I 
charge  you  that. 

* 'Fifth.  *The  plaintiff  need  not  show  that  the  injury 
was  willful.  And  one  guilty  of  negligence  cannot 
exempt  himself  from  liability  merely  by  showing  that 
the  injury  was  unintentional.'     I  charge  you  that. 

"Sixth.  'If  the  immediate  cause  of  the  injury  was 
the  defendant's  negligence,  the  plaintiff  may  recover, 
even  though  he  was  himself  in  some  degree  negligent.' 
I  have  already  charged  you  that. 

"Seventh.  'The  jury  are  to  assess  damages,  and  to 
consider  loss  of  time,  loss  of  business,  diminution  of 
business  capacity,  expenses,  inconveniences,  pain, 
pecuniary  loss  sustained  and  likely  to  be  sustained 
from  the  accident.'  I  charge  you  that,  with  this 
proviso  :  that  you  must  find  that  it  was  done  by  the 
neg'ligence  of  some  one  who  was  not  a  fellow  laborer. "^ 
(Counsel  for  plaintiff  withdraws  his  other  requests.) 

The  defendant,  at  the  close  of  the  charge,  asked  for 
the  following  additional  requests,  which  are  stated  in 
his  honor's  additional  charge  : 

"Additional  charge  :  The  defendant's  counsel  asks 
for  the  following  additional  propositions  of  law  : 

"First.  'That  the  general  rule  in  South  Carolina 
is  that  a  railroad  company  is  not  liable  to  one  of  their 
ag'ents  for  an  injury  arising  from  the  negligence  of  an- 
other agent,  and  it  is  only  when  plaintiff  has  proved 
that  the  agent  who  committed  the  injury  is  the  repre- 
sentative of  the  master, — that  is  to  say,  is  performing  a 
duty  to  the  servant  which  the  master  should  perform, — 
the  master  is  liable.'  I  charge  you  that,  if  they  are 
-wrorking  conjointly.  But,  if  one  is  the  superior,  and 
the  injured  party  is  under  his  orders,  they  are  then  not 
occupying  the  position  of  fellow  servants,  and  the  com- 
pany would  be  responsible. 

''Second.  'That  the  employee  takes  the  risk  of  ac- 
cident happening  from  the  incompetence,  ignorance,  or 
culpable  misconduct  of  his  co-laborer.'     I  charge  you 
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that,  with  the  explanations  I  have  g-iven  you,  the  laborer 
takes  the  ordinary  risks  of  his  employment.  You  are 
to  say  whether  it  is  ordinary  or  not. 

'*  Third.  *  That,  there  being*  noalleg-ation  in  the  com- 
plaint that  the  employer  employed  or  retained  in  its 
service  any  of  its  employees  knowing*  that  they  were 
incompetent,  or  having  reason  or  opportunity  to  know 
that  they  were  incompetent,  the  jury  cannot  consider 
that  charge  of  negligence  in  finding  their  verdict.'  I 
cannot  charge  you  that. 

''Fourth.  '  That,  there  being  no  proof  that  the  em- 
ployer employed  or  retained  in  its  service  any  of  the 
employees  knowing  that  they  were  incompetent,  or 
having  reason  or  opportunity  to  know  that  they  were 
incompetent,  the  jury  cannot  consider  that  charge  of 
negligence  in  finding  their  verdict.'  I  cannot  charg'e 
you  that.     I  cannot  tell  the  jury  a  matter  of  fact. 

"  If  you  come  to  the  conclusion  that  the  plaintiflF  is 
not  entitled  to  recover  anything*,  you  will  say,  '  We 
find  for  the  defendant.'  If  you  find  that  the  plaintiff 
is  entitled  to  damages,  you  will  say,  '  We  find  for  the 
plaintiff  '  so  many  dollars,  writing  the  amount  out  in 
words." 

The  jury  found  a  verdict  for  plaintiff  for  $690.20. 
Plaintiff  having  entered  up  judg*ment  for  this  amount, 
due  notice  of  intention  to  appeal  was  served  on  plaint- 
iff's counsel  on  January  9,  1897,  and  subsequently 
thereto  the  following  exceptions  were  duly  served  by 
defendant's  attorney  upon  plaintiff's  attorney  : 

*'(1)  Because  his  honor  erred  in  excluding  the  testi- 
mony of  Mr.  C.  S.  Gadsden  as  to  whose  control  the. 
persons  engaged  in  the  makeup  of  the  train  were,  on 
the  ground  that  it  referred  to  the  defense  of  co-em- 
ployees, which  could  not  be  raised  by  the  pleadings ; 
whereas  it  is  submitted  that  such  defense  could  properly 
be  raised  under  the  pleadings.  (2)  Because  his  honor 
erred  in  charging*,  as  requested  by  plaintiff,  that  'the 
master  is  responsible  for  injury  caused  by  the  negli- 
gence of  his  servant,  who  is  unfit  for  the  purpose  for 
which  he  is  employed,  the  master  having*  notice  of  such 
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unfitness,  or  having  opportunity  to  know  the  same.' 
No  such  charge  of  negligence,  to  wit,  the  employment 
of  an  unfit  servant,  having  been  alleged  in  the  plead- 
ings or  proved  by  the  testimony.  (3)  That  his  honor 
erred  in  charging,  as  requested  by  the  plaintiff,  that, 
'if  the  immediate  cause  of  the  injury  was  the  defend- 
ant's negligence,  the  plaintiff  may  recover,  even  though 
he  was  himself  in  some  degree  negligent.'  (4)  That 
his  honor  erred  in  refusing  to  charge,  as  requested  by 
defendant,  that,  even  if  the  jury  find  that  there  was 
negligence  on  the  part  of  the  defendant  company,  yet, 
if  they  find  that  such  negligence  was  committed  by  the 
engineer  or  by  the  brakeraan  or  switchman  on  the  train 
which  was  being  made  up,  they  cannot  find  for  plaintiff, 
because  these  officers  were  fellow  servants  with  the 
plaintiff,  and  in  adding  the  words  :  'Provided  you  find 
that  they  were  fellow  servants ;'  whereas  he  should 
have  charged  the  request  as  asked  for  by  defendant. 

(5)  That  his  honor  erred  in  refusing  to  charge,  as 
requested  by  defendant,  'that  an  employee  takes  the 
risk  of  his  employment,  and  among  those  risks  is  the 
danger  of  being  injured  by  the  carelessness  of  a  co- 
employee,  and,  if  so  injured,  plaintiff,  cannot  recover.' 

(6)  That  his  honor  erred  in  refusing  to  charge,  as 
requested  bj'  defendant,  'that  the  general  rule  in  South 
Carolina  is  that  a  railroad  company  is  not  liable  to  one 
of  their  agents  for  an  injury  arising  from  the  negli- 
gence of  another  agent,  and  it  is  only  when  plaintiff 
has  proved  that  the  agent  who  committed  the  injury  is 
the  representative  of  the  master, — that  is  to  say,  is  per- 
forming a  duty  which  the  master  should  perform, — that 
the  master  is  liable.'  (7)  That  his  honor  erred  in 
refusing  to  charge  'that  the  employee  takes  the  risk  of 
accidents  happening  from  the  incompetence,  ignorance, 
or  culpable  misconduct  of  his  co- laborer.'  (8)  That  his 
honor  erred  in  refusing  to  charge  'that,  there  being  no 
allegation  in  the  complaint  that  the  employer  employed 
or  retained  in  its  service  any  of  its  employees  knowing 
that  they  were  incompetent,  or  having  reason  to  know 
that  they  were  incompetent,  the  jury  cannot  consider 
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that  charge  of  negligfence  in  finding-  their  verdict.'  (9) 
That  his  honor  erred  in  refusing  to  charge  'that,  there 
being  no  proof  that  the  employer  employed  or  retained 
in  ite  service  any  of  the  employees  knowing  that  they 
were  incompetent,  or  having  reason  or  opportunity  to 
know  that  they  were  incompetent,  the  jury  cannot  con- 
sider that  charge  of  negligence  in  finding  their  verdict.' 
(10)  That  his  honor  erred  in  charging  the  jury  as 
follows,  to  wit :  'You  must  determine  who  were 
fellow  laborers  in  this  case.'  (11)  That  his  honor 
erred  in  charging  the  jury  as  follows,  to  wit :  'Sup- 
pose there  had  been  two  car  cleaners  in  that  car,  or 
three  or  four,  all  working  together  in  conjunction  with 
each  other,  one  doing  a  part  and  another  doing  a  part, 
all  working  together,  so  that,  if  one  was  careless  the 
others  could  see  him,  I  would  say  that  they  would  be 
fellow  laborers  ;  but,  if  they  were  in  different  cars, 
shut  up  from  each  other,  and  not  working  in  conjunc- 
tion, then  they  are  not  fellow  laborers,  because  the 
supreme  court  says  you  do  not  determine  by  the  grade 
of  the  work,  but  by  the  kind  of  act  which  is  done.' 
(12)  That  his  honor  erred  in  charging  as  follows,  to 
wit :  'Suppose  a  companj'^  has  five  or  six  or  eight  or 
ten  workmen  above  this  floor,  and  as  many  below,  all 
doing  'the  same  class  of  labor.  Now,  suppose  the 
workmen  up  here  drop  a  heavy  piece  of  iron  througfh 
the  carelessness  of  one  of  them,  and  one  of  them  is 
injured,  that  injured  man  cannot  hold  the  company 
responsible,  because  the  act  of  negligence  was  done  by 
a  man  working  there  in  conjunction  with  him,  whom  he 
could  see,  and  each  workman  took  the  ordinary  risks 
incident  to  that  work.  He  was  not  obliged  to  go  into  it. 
After  he  saw  the  situation,  and  then  went  into  it,  and 
then  got  hurt,  he  couldn't  hold  the  company  responsi- 
ble. Now,  suppose  the  piece  of  iron  or  timber  falls 
through  the  floor,  and  injures  a  man  down  here,  is  he  a 
co-laborer?  If  he  is,  he  cannot  hold  the  company 
responsible  ;  but  I  charge  you  that  these  men  down 
here  would  not  be  fellow  laborers  of  those  upstairs. 
There  is  a  floor  between  them,  and  there  is  noconjunc- 
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tion  between  the  work  here  and  the  work  there. '     (13) 
That  his  honor  erred  in  chargfing*  the  jury  as  follows, 
te  wit :     'Suppose  we  have  twenty-five  or  thirty  freight 
cars  and  a  half  dozen  brakemen  on  those  cars,  turning 
those  brakes.     They  are  apparently  working  in  con- 
junction.    They  all  appear  to  be  doing  the  same  thing, 
^'^re  the  brakemen   fellow  laborers   with  each  other  ? 
-Apd  are  the  brakemen  fellow  laborers  on  the  one  side 
^'th  the  engineer  on  the  other  ?     Now,  apply  the  prin- 
^^Ple  I  have  tried  to  explain.     If  the  brakemen  are  all 
^^rking  in  conjunction,  or  where  they  can  see  each 
P^her,   and   each   one  able  to  guard   his   own    safety 
(j^   ascertaining   whether   the   others  are  doing  their 
^y     or     not,      then     they     are     fellow     laborers ; 
Itld   if   that    is    the    same    relation   occupied   by   the 
^ngriueer,   then   they  are   fellow   laborers.     But  sup- 
pose one  brakeman  is  too  far  off  to  see  what  the  others 
are  doing,  and  one  goes  to  sleep,  and  he  cannot  do 
anything  to  save  himself,  then,   in  that  instance,  they 
are  not  co-laborers.     But,   if  they  are  all  working  in 
conjunction,  so  that,  if  one  slips  up,  the  other  can  save 
himself,  then  they  are  fellow  servants.'     (14)  That  his 
honor  erred  in  charging  the  jury  as  follows,  to  wit : 
*If  you  find  from  the  facts  of  the  case  that  they  were 
working  in  conjunction,  and  that  one  was  able  to  take 
care  of  himself  if  the  other  slipped  up,  then  the  com- 
pany is  not  responsible,  because  they  are  fellow  ser- 
vants, and  one  fellow  servant  cannot  recover  for  the 
negligence    of    his     fellow    servant.'     (15)  That  his 
honor  erred  in  charging  the   jury  as  follows,  to  wit : 
*If  you  come  to  the  conclusion  that  it  was  the  negligence 
of  some  one  with  authority  to  contract,  and  it  was  his 
negligence,  then  the  company  would  have  been  responsi- 
ble.'    (16)  That  his  honor  erred  in  charging  the  jury  as 
follows,  to  wit :  'If  the  company  should  have  had  some 
one  there  who  was  not  there,  and  it  was  from  his  neg- 
ligence that  the   injury   occurred,  then  the  company 
would  be  responsible.'  " 

Jos.  W,  Barnwell^  for  appellant. 
W.  St.  J.  Jervey^  for  respondent. 
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Gary,  A.  J.  This  action  was  commenced  on  the 
26th  of  April,  1895,  and  was  tried  before  his  honor 
Judge  D.  A.  Townsend,  at  the  November,  1896,  term, 
of  the  court  for  Charleston  county.  The  jury  rendered 
a  verdict  in  favor  of  the  plain tiflF  for  $690.50.  The  de- 
fendant has  appealed  to  this  court  on  exceptions  which, 
together  with  the  complaint,  answer,  and  charge  of  the 
presiding  judge,  will  be  set  out  in  the  report  of  the 
case.  The  third  exception  was  abandoned.  The  ex- 
ceptions will  not  be  considered  seriatim ^  as  they  raise 
practically  but  three  questions,  which  will  be  herein- 
after stated. 

The  first  question  raised  by  the  exceptions  is  :  Was 
there  error  on  the  part  of  the  presiding  judge  in  ex- 
cluding testimony  oflFered  in  behalf  of  the  defendant  for 
the  purpose  of  showing  that  the  injury  was  caused  by 
the  negligence  of  a  fellow  servant,  *'on  the  ground 
that  it  referred  to  the  defense  of  co-employee,  which 
could  not  be  raised  under  the  pleadings  "  ?  The  com- 
plaint alleges  negligence  in  the  following  particulars, 
to  wit :  (1)  That  the  yardmaster  of  said  company,  who 
is  charged  with  the  direction  and  control  of  the  move- 
ment of  all  switch  engines  and  the  making  up  of  trains 
within  the  said  yard  limits  of  the  defendant,  was  at  the 
time  of  the  said  accident,  carelessly  and  negligently  ab- 
sent from  his  post.  (2)  That  the  hostler  and  switch- 
man in  control  of  the  switch  engine  to  which  the  said 
baggage  car  was  attached  carelessly  and  negligently 
uncoupled  it  from  the  tender,  while  moving  at  a  rapid 
and  dangerous  speed  down  the  main  line,  on  which  the 
plaintiff's  car  was.  (3)  That  there  was  no  brakeman  or 
other  attendant  on  or  in  charge  of  the  said  baggage  car, 
as  w^as  customary  in  the  making  up  of  trains.  The 
**  case  "  shows  that  the  following  took  place  while  Mr. 
C.  S.  Gadsden,  a  witness  for  the  defendant,  was  being 
examined  by  the  defendant's  attorney,  to  wit:  *'Q. 
Something  was  said  about  the  yardmaster.  Is  it  his 
duty  to  be  present  at  the  making  up  of  trains  ?  A.  He 
may  or  may  not,  as  he  sees  proper.  Q.  Under  whose 
control  are  all  these  people  ?    (Question  objected  to  on 
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the  ground  that  it  referred  to  the  defense  of  co-em- 
ployee, which  could  not  be  raised,  under  the  pleading's. 
Objection  sustained.  Ruling-  excepted  to.)"  Not  only 
was  the  testimony  which  the  defendant  offered  to  intro- 
duce admissible  on  the  g-round  that  it  was 
responsive  to  the  allegfations  of  the  complaint  fMP^miTe  bti. 
that  the  yardmaster  was  charged  with  the  wiitF. 
direction  and  control  of  the  movement  of  all 
switch  engines  and  the  making  up  of  trains  within  the 
said  yard  limits  of  the  defendant,"  but  it  was  also  com- 
petent for  the  purpose  of  showing  a  failure  of  negli- 
f fence  on  the  part  of  the  defendant,  by  establishing  the 
act  that  the  injury  was  caused  by  the  negligence  of  a 
fellow  servant.  Section  671,  Pom.  Rem.,  contains  the 
following  :  *'  *  *  *  Evidence  which  is  in  its  nature 
affirmative  is  often  confounded  with  defenses  which  are 
essentially  aflBrmative,  and  in  avoidance  of  the  plaintiff's 
cause  of  action,  and  is  therefore  mistakenly  regarded  as 
new  matter,  requiring  to  be  specially  pleaded,  although 
its  effect  upon  the  issues  is  strictly  negative,  and  it  is 
entirely  admissible,  under  an  answer  of  denial.  In 
other  words,  in  order  that  evidence  may  be  proved  un- 
der a  denial,  it  need  not  be,  in  its  nature,  negative. 
Affirmative  evidence  may  often  be  used  to  contradict  an 
allegation  of  the  complaint,  and  may,  therefore,  be 
proved  to  maintain  the  negative  issue  raised  by  the  de- 
fendant's denial.  One  or  two  familiar  examples  will 
sufficiently  illustrate  the  propositions.  In  certain  ac- 
tions, property  in  the  plaintiff,  in  respect  of  the  goods 
which  are  the  subject-matter  of  the  controversy,  is  an 
essential  element  of  his  claim.  His  complaint,  there- 
fore, avers  property  in  himself.  The  allegation  is 
material,  and  is,  of  course,  put  in  issue  by  the  general 
or  specific  denial.  To  maintain  this  issue  on  his  part 
the  plaintiff  may  give  evidence  tending  to  show  that  he 
is  the  absolute  owner,  or  has  the  requisite  qualified 
property.  The  defendant  may  controvert  this  fact  in 
two  modes.  He  may  simply  contradict  and  destroy  the 
effect  of  the  plaintiff's  proof,  and  in  this  purely  nega- 
tive manner  procure,  if  possible,  a  decision  in  his  own 

9  (N.  s.)  A  &  E  R  Cas— 15 
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favor  upon  this  issue.  The  result  would  be  a  dental 
of  the  plaintiff's  recovery  by  his  failure  to  maintain  the 
averment  of  his  pleadings  ;  but  the  jury  or  court  would 
not  be  called  upon  to  find  that  the  property  was  in  any 
other  person.  The  decision  would  simply  be  that 
the  plaintiff  had  not  shown  it  to  be  in  himself.  On  the 
other  hand,  the  defendant,  not  attempting*  directly  to 
deny  the  testimony  of  the  plaintiff's  witnesses,  and  to 
overpower  its  effect  by  directly  contradictory  proof, 
may  introduce  evidence  tending*  to  show  that  the  prop)- 
erty  in  the  goods  is,  in  fact,  in  a  third  person.  This 
evidence,  if  convincing,  would  defeat  the  plaintiff's 
recovery^.  It  would  be  affirmative  in  its  direct  nature, 
but  its  ultimate  effect  in  the  trial  of  the  issue  raised  by 
the  answer  would  be  to  deny  the  truth  of  the  plaintiff's 
averment.  Such  evidence,  although  immediately  affirma- 
tive, would  still  for  the  purpose  of  determining  the 
issue  presented  by  the  pleadings,  be  negative.''  *  *  * 
Section  675  of  the  same  author  contains  the  following, 

to  wit :  *'In  actions  for  injuries  to  person  or 
injifF  fcy  F€iuw  property,  alleged  to  have  resulted  from  the 
bnity*rETideM€  defendant  s  negligence,  he  may  prove,  under 
Kbw.*"  a  general  denial,  that  the  wrong  was  caused 

by  the  negligence  of  third  persons,  not 
agents  of  the  defendant,  and  for  whom  he  was  not 
responsible.  *  *  *"  In  the  case  of  Sheehan  v, 
Prosser,  55  Mo.  App.  569,  Mr.  Justice  Biggs,  in 
delivering  the  opinion  of  the  court,  said  :  '*The  defense 
that  the  plaintiff  was  injured  through  the  negligence  of 
a  fellow  servant  was  available  to  the  defendant  without 
having  been  specially  pleaded.  Proof  of  that  fact 
necessarily  disproved  the  averment  that  the  plaintiff 
was  injured  through  the  negligence  of  the  defendant." 
This  view  is  sustained  by  Express  Co.  v.  Darnell,  31 
Ind.  20.  The  authorities  are,  however,  conflicting, 
as  will  be  seen  by  reference  to  the  case  of  Conlin  v. 
Railroad  Co.,  36  Cal.  404,  which  sustains  a  contrary 
doctrine.  The  reason  why  testimony  is  admissible, 
under  a  general  denial,  to  prove  that  the  injury  was 
caused  by  the  negligence  of  a  fellow  servant  is  because 
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its  tendency  is  to  show  that  there  was  no  negfligfeuce 
whatever  on  the  part  of  the  defendant.  On  the  other 
hand,  the  reason  why  it  is  necessary  to  set  forth  in  the 
answer  the  defense  of  contributory  neg'lig'ence  on  the 
part  of  the  plaintiff  is  because  testimony  showing  such 
contributory  negligence  does  not  disprove  the  allega- 
tions of  the  complaint  that  the  injury  was  caused  by 
the  negligence  of  the  defendant.  The  defendant,  by 
setting  up  in  his  answer  the  defense  of  contributory 
negligence  on  the  part  of  the  plaintiff,  does  not  attempt 
to  escape  liability  by  showing  a  failure  of  negligence 
on  his  part,  but  because  the  plaintiff  has  done  that 
which  prevents  a  recovery  against  him,  although  he 
(the  defendant)  may  have  been  guilty  of  negligence. 
Such  facts  would  constitute  an  affirmative  defense,  of 
which  the  defendant  could  not  get  the  benefit,  unless  it 
was  set  up  in  the  answer.  The  exceptions  raising  the 
first  question  are  sustained. 

The  second  question  raised  by  the  exceptions  is : 
Was  there  error  on  the  part  of  the  presiding  judge  in 
submitting  to  the  jury  the  question  whether 
the  plaintiff  and  the  employees  of  the  de-  5jy*JJ*^7K*^ 
f  endant  through  whose  negligence  the  injury  iirFMt.* 
to  the  plaintiff  is  alleged  to  have  been  sus- 
tained were  fellow  servants?  Whether  an  engineer, 
brakeman,  or  switchman  is,  when  exercising  his  ordi- 
nary duties,  a  fellow  servant  with  a  car  cleaner  is  a 
question  of  law.  But  whether,  in  a  particular  case, 
either  of  them  was  engaged  in  performing  certain  acts 
which  the  law  requires  of  the  master,  and  which  would 
prevent  them  from  being  fellow  servants,  is  a  question 
of  fact,  to  be  determined  by  the  jury.  The  question  as 
to  who  are  fellow  servants  is  a  mixed  question  of  law 
and  fact.  It  is  for  the  court  to  define  the  relation  of 
fellow  servants,  but  it  is  for  the  jury  to  determine 
whether  the  employees  in  a  particular  case  come  within 
the  definition.  His  honor  seems  to  have  been  of  the 
opinion  that  w^hether  the  employees  of  the  defendant 
sustained  towards  each  other  the  relation  of  fellow 
servants  was  a  question  solely  for  the  consideration  of 
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the  jury,  and  in  this  there  was  error.  The  material 
changes  made  by  section  15,  art.  9,  of  the  constitution 
of  1895,  as  to  the  rights  of  a  railroad  employee  sustain- 
ing* injury  through  the  negligence  of  a  co-employee, 
render  an  extended  discussion  of  the  second  and  third 
questions  raised  by  the  exceptions  unnecessary.  The 
exceptions  raising  the  second  question  are  also  sus- 
tained. 

The  third  question  raised  by  the  exceptions  is  :  Was 
there  error,  on  the  part  of  the  presiding  judge,  in  his 

charge  to  the  jury  as  to  the  rule  for  deter- 
RSiw?****"      mining  when  the  relation  of  fellow  servants 

exists  between  co-employees?  When  per- 
sons are  employed  in  a  common  undertaking,  all  sus- 
tain towards  each  other  the  relation  of  fellow  servants 
when  exercising  only  the  ordinary  duties  of  their 
employment,  even  when  they  cannot  see  each  other,  or 
are  working  apart,  and  not  in  conjunction.  But  if  an 
employee  sustains  an  injury  through  the  negligence  of 
a  co-employee  while  such  co-employee  is  performing 
the  duties  of  the  master,  the  master  cannot  defeat  his 
recovery  on  the  ground  that  they  are  fellow  servants. 
His  honor's  charge  did  not  conform  to  these  principles, 
and  was,  therefore,  erroneous.  It  is  the  judgment  of 
this  court  that  the  judgment  of  the  circuit  court  be 
reversed,  and  that  the  case  be  remanded  to  the  circuit 
court  for  a  new  trial. 


«1 
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(Supreme  Court  of  the  United  States,  Nov,  /,  /<?97.) 

Master  and  Servant—  Fellow  Servants.* — An  employee  of  a  railway 
company  had  finished  his  day's  work,  had  left  the  workshop  and 
grounds  of  the  company,  and  as  he  was  going*  along  the  street  a  re- 
pair train  of  the  company  passed,  and  one  of  the  employees  on  the 
train,  in  accordance  with  a  custom  of  the  employees,  pitched  off  a 
stick  of  wood  to  take  home,  and  struck  and  injured  the  plain- 
tiff. Heldy  that  the  liability  of  the  company  for  the  act  causing 
the  injury  was  not  to  be  gauged  by  the  law  applicable  to  fellow 
servants. 

Negligent  Act  of  Person  on  Train — Liability  of  Company.* — The 
dntyr  is  imposed  on  a  railway  company  of  using  reasonable  diligence 
in  the  conduct  and  management  of  its  trains  so  that  persons  or 
property  on  the  public  highway  shall  not  be  injured  by  a  negligent 
or  dangerous  act  performed  by  any  one  on  the  train,  either  a  pas- 
sen  g'er  or  an  employee  acting  outside  and  beyond  the  scope  of  his 
employment. 

Wood  Thrown  from  Train — Negligence — Question  for  Jury. — The 
question  of  the  company's  negligence  in  permitting  its  employees 
to  throw  wood  from  the  train  to  take  home  with  them  is,  where  such 
custom  was  known  to  the  company,  a  question  for  the  jury. 

Same — Custom — Negligence. — The  fact  that  such  custom  had  ex- 
isted for  some  time  without  injuries  having  been  caused,  is  not,  as 
a  matter  of  law,  an  answer  to  the  charge  of  negligence  in  continu- 
ously permitting  it,  if  the  jury  may  fairly  say  that  injury  could 
have  been  reasonably  apprehended. 

Custom — Acquiescence — Authority. — Where  such  custom  was  fol- 
lowed with  the  knowledge  of  the  company,  and  without  effort  on  the 
company's  part  to  prevent  it,  or  orders  forbidding  it,  it  would  be 
performed  with  the  company's  authority. 

In  Error  to  the  District  of  Columbia  court  of  ap- 
peals. 

Franklin  H,  Mackey^  for  plaintiff  in  error. 
Enoch  Totten  and    William  Henry  DeniiiSy  for  de- 
fendant in  error. 

*See  notes  at  end  of  case. 
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Mr.  Justice  Peckham  delivered  the  opinion  of  the 
court. 

This  action  was  brougfht  by  the  plaintiff  in  error  to 
tut  SUM  recover  damages  irom  the  defendant  corpo- 

ration for  personal  injuries  which  he  alleged 
he  received  by  reason  of  the  negligence  of  its  agents 
and  servants. 

The  evidence  given  upon  the  trial  upon  the  part  of 
the  plaintiff  tended  to  show  that  on  or  about  the  16th 
day  of  May,  1890,  the  defendant  was  a  railroad  corpora- 
tion doing  business  in  the  District  of  Columbia,  and 
that  on  the  day  above  mentioned,  at  the  city  of  Wash- 
ington, in  that  District,  the  plaintiff  was  in  the  employ- 
ment of  the  defendant,  and  had  been  working  at  its 
workshop  ;  that  he  had  finished  his  work  for  the  day 
at  about  a  quarter  of  6  in  the  evening,  and,  leaving  the 
shop,  had  started  for  his  home.  When  he  reached  the 
intersection  of  South  Capitol  street  and  Virginia  avenue, 
he  stopped  for  a  moment,  and,  while  standing  on  the 
pavement  on  the  south  side  of  the  railway  track,  which 
was  in  the  middle  of  Virginia  avenue,  a  repair  train  of 
the  defendant  corporation  passed  Jjy  him  on  its  return 
from  work  for  the  day.  Some  of  the  testimony  showed 
that  the  train  was  passing  at  the  rate  of  20  miles  an 
hour,  while  other  testimony  showed  a  much  less  rate 
of  speed.  As  the  train  passed  the  plaintiff,  one  of  the 
workmen  on  board  threw  from  the  car  on  which  he 
was  standing  a  stick  of  bridge  timber  about  six  inches 
square  and  about  six  feet  long.  It  struck  the  ground 
and  rebounded,  striking  the  plaintiff,  and  seriously  and 
permanently  injuring  him.  The  defendant  had  been 
in  the  daily  habit  for  several  years  of  running  out  of 
Washington  and  Alexandria  a  repair  train  of  open  flat 
cars,  loaded  with  its  employees  ;  and  the  train  returned 
every  evening  about  6  o'clock,  and  brought  the  w^ork- 
men  back  to  their  homes.  These  men  were  allowed  the 
privilege  of  bringing  back  with  them,  for  their  own  in- 
dividual use  for  firewood,  sticks  of  refuse  timber  left 
over  from  their  work  after  repairing  the  road>  such  as 
old  pieces  of  bridge  timber,  cross-ties,  etc.     It  was  the 
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constant  habit  of  the  men  during  all  these  years  to 
throw  off  these  pieces  of  firewood  while  the  train  was 
in  motion  at  such  points  on  the  road  as  were  nearest 
their  homes,  where  the  wood  was  picked  up  and  carried 
off  by  some  of  the  members  of  their  families  or  other 
person  waiting  there  for  it.  The  only  caution  given 
the  men  on  the  part  of  the  servants  or  agents  of  the 
company  was  that  they  should  be  careful  not  to  hurt 
any  one  in  throwing  the  wood  off.  The  foreman  of  the 
gang  was  the  man  who  usually  gave  such  instruction. 

This  evidence  having  been  given,  the  plaintiff  rested, 
and  the  defendant  then  moved  for  the  direction  of  a  ver- 
dict in  its  favor,  which  motion  was  granted  ;  and  the 
judgment  entered  on  the  verdict,  having  been  affirmed 
by  the  court  of  appeals  (6  App.  D.  C.  385),  is  now  be- 
fore us  for  review. 

In  this  ruling  of  the  courts  below  we  think  there  was 
error. 

We  are  not  called  upon  to  say  that  the  defendant  was 
in  fact  guilty  of  negligence.  The  courts  below  have 
held  as  matter  of  law  that  the  company  was  not  liable, 
and  hence  a  verdict  in  its  favor  was  directed.  On  the 
contrary,  we  think  the  question  whether  the  defendant 
was  negligent  was  one  which  should  have  been  sub- 
mitted to  the  jury. 

The  plaintiff,  at  the  time  of  the  accident,  had  finished 
his  employment  for  the  day,  and  had  left  the  workshop 
and  grounds  of  the  defendant,  and  was  moving 
along  a  public  highway  in  the  city,  with  the     f^Vt-Veiili?"" 
same  rights  a^  any  other  citizen  would  have,     semnu. 
The  liability  of  the  defendant  to  the  plaintiff 
for  the  act  in  question  is  not  to  be  gauged  by  the  law  ap- 
plicable to  fellow  servants,  where  the  negligence  of  one 
fellow  servant  by  which  another  is  injured  imposes  no 
liability  upon  the  common  employer.     The  facts  exist- 
ing at  the  time  of  the  happening  of  this  accident  do  not 
bring  it  within  this  rule.    A  railroad  company  is  bound 
to  use  ordinary  care  and  caution  to  avoid  injuring  per- 
sons or  property  which  may  be  near  its  track.     This  is 
elementary.     Shear.  &  R.  Neg.  (3d  Ed.),  §  477,  and 
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cases  cited  in  notes.  The  duty  to  use  ordinary  care 
and  caution  is  imposed,  as  we  think,  upon  the  company 
to  the  extent  of  requiring-  from  it  the  use  of  reasonable 
diligence  in  the  conduct  and  manag*ement  of  its  trains, 
so  that  persons  or  property  on  the  public  highway 
shall  not  be  injured  by  a  negligent  or  dangerous  act 
performed  by  any  one  on  the  train,  either  a  passengfer 
or  an  employee  acting  outside  and  beyond  the  scope  of 
his  employment.  The  company  does  not  insure  against 
the  performance  of  such  an  act,  but  it  rests  under  an 
obligation  to  use  reasonable  diligence  to  prevent  its  oc- 
currence. An  act  of  such  a  nature,  either  by  a  passen- 
ger or  by  an  employee  outside  the  scope  of  his  duties 
and  employment,  is  not  to  be  presumed,  and  therefore 
negligence  on  the  part  of  the  company  in  failing  to  pre- 
vent the  act  could  not  probably  be  shown  by  proof  of  a 
single  act  of  that  kind,  even  though  damage  resulted, 
where  there  was  nothing  to  show  the  company  had  any 
reason  to  suppose  the  act  would  be  committed.  Neg-li- 
g-ence  on  the  part  of  the  company  is  the  basis  of  its 
liability,  and  the  mere  failure  to  prevent  a  single  and 
dangerous  act,  as  above  stated,  would  not  prove  its  ex- 
istence. The  persons  on  this  train  were  employees  in 
fact,  and  were  being"  transported  to  their  homes  by  the 
company,  which  had,  during  the  time  of  such  transpor- 
tation, full  control  over  their  actions.  Whether  or  not 
they  were  through  with  their  work  is  not  material. 

If  the  act  on  the  car  were  such  as  to  permit  the  jury 
to  find  that  it  was  one  from  which,  as  a  result,  injury 

to  a  person  on  the  street  might  reasonably 
KSroiTrtiB-  be  feared,  and  if  acts  of  a  like  nature  had 
Lkbiiuy  of  c«iB-    been    and   were    habitually   performed    by 

those  upon  the  car  to  the  knowledge  of  the 
agents  or  servants  of  the  defendant,  who,  with  such 
knowledge,  permitted  their  continuance,  then,  in  such 
case,  the  jury  might  find  the  defendant  guilty  of  negli- 
gence in  having  permitted  the  act,  and  liable  for  the 
injury  resulting  therefrom,  notwithstanding  the  act 
was  that  of  an  employee,  and  beyond  the  scope  of 
his  employment,  and  totally  disconnected   therewith. 
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Knowledge  on  the  part  of  the  defendant,  through  its 
agents  or  servants,  that  passengers  or  employees  upon 
its  trains  were  in  the  habit  of  throwing  out  of  the 
windows  newspapers,  or  other  light  articles,  not  in 
their  nature  dangerous,  would  not  render  the  company 
liable  on  the  ground  of  negligence,  although  on  some 
one  occasion  an  individual  might  be  injured  by  such 
act.  The  result  in  that  case  would  be  so  unexpected, 
so  extraordinary,  and  so  unnatural  that  a  failure  to 
prevent  the  custom  could  not  be  said  to  be  negligence. 
But  if  a  passenger  upon  a  train,  or  an  employee  of  the 
company  upon  one  of  its  cars,  should  supply  himself 
with  a  quantity  of  stones  for  the  purpose  of  throwing 
them  off  the  train  as  it  passed  through  a  city,  can  it  be 
possible  that  under  such  circumstances,  if  this  intended 
use  of  the  stones  came  to  the  knowledge  of  those  who 
had  the  conduct  of  the  train,  it  would  not  be  their  duty 
to  prevent  the  act?  And  would  it  be  any  answer 
for  the  company,  when  charged  with  negligence  in 
knowingly  or  negligently  permitting  such  passenger  or 
employee  to  throw  the  stones,  to  say  that  the  person 
throwing  them  was  a  passenger,  or,  if  an  employee, 
that  he  had  completed  his  work  for  the  day,  and  was 
being  transported  to  his  home  on  the  car  of  the  com- 
pany, and  that  the  act  was  without  the  scope  of  his 
employment?  Surely  not.  It  is  not  a  question  of 
scope  of  employment,  or  that  the  act  of  the  individual 
is  performed  by  one  who  has  ceased,  for  the  time  being, 
to  be  in  the  employment  of  the  company.  The  question 
is,  does  the  company  owe  any  duty  whatever  to  the 
general  public,  or,  in  other  words,  to  individuals  who 
may  be  in  the  streets  through  which  its  railroad  tracks 
are  laid,  to  use  reasonable  diligence  to  see  to  it  that 
those  who  are  on  its  trains  shall  not  be  guilty  of  any 
act  which  might  reasonably  be  called  dangerous,  and 
liable  to  result  in  injuries  to  persons  on  the  street, 
where  such  act  could  by  the  exercise  of  reasonable  dili- 
gence on  the  part  of  the  company  have  been  prevented? 
We  think  the  company  does  owe  such  a  duty,  and  if, 
through  and  in  consequence  of  its  neglect  of  that  duty, 
an  act  is  performed  by  a  passenger  or  employee  which 
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is  one  of  a  series  of  the  same  kind  of  acts,  and  which 
the  company  had  knowledg-e  of,  and  had  acquiesced  in, 
and  if  the  act  be,  in  its  nature,  a  dang'erous  one,  and  a 
person  lawfully  on  the  street  is  injured  as  a  result  of 
such  an  act,  the  company  is  liable.  Any  other  rule 
would,  in  our  opinion,  be  most  disastrous,  and  would 
be  founded  upon  no  sound  principle. 

We  feel  quite  clear  that,  from  the  evidence  in  this 
case,  it  was  for  the  jury  to  say  whether  the  custom 

was  sufficiently  proved,  and  whether  the  act 
fftBTrli?-i«f  ^^^  ^^  ^  nature  from  w^hich  injury  to  a  per- 
ilWifrT^'*'"*'  ^^^  ^°  ^^  street  migfht  reasonably  be  ex- 
pected, and  also  whether  such  acts  had 
theretofore  been  performed  with  the  knowledgfe  and 
consept  of  the  ag'ents  and  servants  of  the  defendant, 
and  whether  the  company  was  guilty  of  an  omission  of 
the  duty  which  it  owed  to  the  plaintiff  as  one  of  the 
public,  lawfully  using  the  street  where  the  track  was. 
We  do  not  say  that  the  jury  should  be  instructed  to 
find  that  the  defendant  was  guilty  of  negligence  in  case 
they  found  from  the  evidence  that  this  custom  was 
known  to  its  officers  or  agents,  but  we  do  say  that,  the 
custom  being  known,  whether  it  was  negligence  or  not 
for  the  company  to  permit  it  under  all  the  circumstances 
was  a  question  to  be  decided  by  the  jury,  and  not  b)" 
the  court.  The  company,  of  course,  is  not  an  insurer 
of  the  safety  of  the  public  in  the  highway  along  or  near 
which  its  road  may  run  ;  but  it  is  bound,  as  we  have 
stated,  to  use  reasonable  diligence  to  see  to  it  that  no 
dangerous  acts  which  may  result  in  injury  to  persons 
lawfully  on  the  highway  shall  be  committed  by  persons 
who  are  on  its  trains,  whether  as  passengers  or  em- 
ployees. If  it  neglect  that  duty,  then  there  is  a  liability 
on  its  part  to  respond  in  damages  for  the  injury  result- 
ing from  that  neglect. 

The  fact  that  this  custom  had  existed  for  some  time 
without  any  injuries  having  been  received  by  any  one 

is  not  a  legal  bar  to  the  liability.     It  may  be 
iBfiifw"**""    addressed  to  the  jury  as  an  argument  upon 

the  question  whether   the  act  was,  in    its 
nature,  dangerous,  and  whether,  under  all  the  circum- 
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stances,  the  company  was  guilty  of  any  negligence  in 
permitting  its  continuance  ;  but,  if  the  character  of  the 
act  complained  of  is  such  that  a  jury  might  upon  the 
evidence  fairly  say  that  injury  to  others  might  reason- 
ably be  apprehended,  the  fact  that  none  such  had  there- 
tofore occurred  is  not  an  answer,  as  matter  of  law,  to 
the  charge  of  negligence  in  continuously  permitting 
acts  of  that  nature.  As  against  the  contention  that  this 
act  was  not,  in  its  nature,  dangerous,  it  might  be  urged 
to  the  jury  that  the  caution  given  to  be  careful  showed 
that  there  might  be  danger  in  the  performance  of  the 
act  itself.  It  would  be  for  the  jury  to  answer  the 
question. 

We  are  not  able  to  see  the  bearing  upon  this  case  of 
the  case  of  Walton  v.  Car  Co.,  139  Mass.  556,  2  N.  E. 
101.  In  that  case  there  was  but  a  single  act, — that 
of  throwing  the  bundle  from  the  train  by  the  porter 
of  the  parlor  car.  There  was  no  evidence  that  any 
officer  of  the  company  on  the  train  had  the  least 
reason  to  suppose  the  porter  intended  to  do  the 
act,  or  that  it  had  been  habitually  done  before  ;  no 
evidence  of  any  custom  known  to  the  defendant  by 
which  at  that  or  any  other  particular  point  the  porter 
of  the  car  habitually  and  frequently  threw  bundles 
from  the  moving  train.  Acquiescence  on  the  part  of 
the  defendant  after  knowledge  of  the  custom  could  not, 
from  the  one  act,  be  imputed  to  it.  Very  probably,  a 
single  act  so  performed  by  the  porter  without  the 
knowledge  or  assent  of  the  defendant — performed  for 
his  own  purposes,  and  not  in  the  scope  of  his  employ- 
ment, unexpected,  and  wholly  disconnected  from  his 
duties — would  not  render  the  defendant  liable  for  the 
injuries  resulting  to  a  third  person  from  such  act.  If, 
however,  it  had  been  proven  in  that  case  that  it  was  the 
custom  on  the  part  of  the  porters  on  that  car  to  throw 
these  bundles  off  while  the  train  was  in  motion,  and 
that  this  custom  was  known  to  the  officers  of  the  com- 
pany, and  was  permitted  by  them,  with  the  simple  in- 
junction that  the  porters  should  take  care,  and  not  hurt 
anybody,  and  if  the  jury  found  that  the  act  was  one 
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dangferous  in  its  nature,  we  think  there  is  no  doubt 
that  the  defendant  would  be  liable  for  the  injuries  re- 
sulting" from  any  one  of  such  acts. 

The  court,  in  the  case  cited,  while  holding-  the  defen- 
dant not  responsible,  said:     "The  defendant  is   not 

responsible  if  the  injury  to  the  plaintiff  was 

JsMBM^tt'*"  ^^^^  ^y  Maxwell  (the  servant  'of  the  defen- 
thtritj.  dant)  without  the  authority  of  the  defen- 

dant, and  not  for  the  purpose  of  executing 
defendant's  orders  or  doing  the  defendant's  work, 
and  not  while  acting  as  such  servant  in  the  scope 
of  his  employment."  The  important  point  was,  it  is  to 
be  observed,  that  the  act  of  Maxwell,  although  the 
servant  of  the  defendant,  was  without  its  authority, 
knowledge,  or  acquiescence.  In  this  case,  upon  the 
evidence  submitted,  the  jury  might  be  asked  to  infer 
knowledge  on  the  part  of  the  defendant  of  the  existence 
of  the  custom  and  acquiescence  on  its  part  in  such  cus- 
tom, and  that,  therefore,  the  acts  of  the  individuals  in 
throwing  the  timber  were  acts  which  were  performed 
with  the  authority  of  the  defendant.  The  act  would 
be  performed  with  the  authority  of  the  defendant,  if, 
being  aware  of  the  custom,  the  defendant  or  its  agents 
permitted  such  acts,  and  made  no  effort  to  prevent  their 
performance,  and  issued  no  orders  forbidding  them.  If 
the  jury  should  also  find  that  the  act  was  one  of  a  dan- 
gerous nature,  from  which  injury  to  an  individual  on 
the  roadside  might  reasonably  be  expected,  then  the 
jury  might  find  the  defendant  guilty  of  a  neglect  of 
duty  in  permitting  its  performance. 

We  do  not  think  the  case  of  Snow  v.  Railroad  Co., 
136  Mass.  552,  can  be  distinguished  from  this  case  by 
reason  of  the  simple  fact  that  the  person  injured  was  a 
passenger  who  was  at  the  station,  and  upon  the  plat- 
form, where  the  mail  bag  was  thrown.  It  may  be 
true,  the  defendant  owes  a  higher  duty  to  its  passen- 
gers, in  the  shape  of  a  greater  degree  of  care,  than  it 
does  to  the  public  generally,  but  it  is  a  question  only 
of  degree.  It  owes  a  duty  to  the  public  not  to  injure 
any  one  negligently,  and  the  facts  in  this  case  make  it 
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a  question  for  the  jury  to  say  whether  it  has  not  been 
g^uilty  of  neg'lig'ence  resulting*  in  plaintiflF's  injury. 

Considerable  stress  was  laid  upon  the  case  of  Walker 
V.  Railroad  Co.,  121  Mo.  575,  26  S.  W.  360,  as  an 
authority  against  the  principle  which  we  have  above 
referred  to.  We  have  examined  that  case,  and  regard 
the  facts  therein  set  forth  as  so  materially  different 
that  the  case  cannot  be  regarded  as  opposed  to  the 
vie^ws  we  have  stated.  The  baggage  master,  in  gra- 
tuitously taking  in  his  car  the  drills  (not  properly  bag- 
gage) which  he  threw  out  at  the  station  as  he  passed 
throug"h,  was  held  not  to  have  been  acting  within  the 
scope  of  his  employment ;  and,  as  there  was  no  proof 
of  knowledge  on  the  part  of  the  railroad  authorities,  it 
was  held  that  the  railroad  company  was  not  responsi- 
ble for  this  act  of  the  baggage  master  not  done  in  the 
scope  of  his  employment,  and  of  which  they  had  no 
notice.  It  is  stated  in  the  opinion  that  the  train  master, 
the  superintendent  of  the  defendant,  and  also  the  gen- 
eral agent,  were  all  ignorant  that  the  drills  were  being 
carried  by  the  baggage  man  on  the  passenger  train, 
and,  in  speaking  of  the  act  and  the  arrangement  under 
which  it  was  performed,  the  court  said:  *'The  ar- 
rang"ement  seems  to  have  been  one  between  plaintiff 
for  the  lime  company  and  James,  the  train  baggage 
man,  with  reference  to  something  not  in  the  line  of  his 
employment,  and  of  which  his  employer  had  no  knowl- 
edgre  and  gave  no  consent." 

Upon  the  whole,  we  think  it  was  a  question  for  the 
jury  to  say  whether  the  custom  was  proved  ;  whether, 
if  proved,  it  was  known  to  and  acquiesced  in  by  those 
in  charge  of  the  train  as  servants  of  the  company  ; 
-w^hether  it  was  a  dangerous  act,  from  which  injury  to 
a  person  on  the  street  might  reasonably  be  appre- 
hended ;  and,  if  so,  whether  there  was  a  failure  on  the 

part  of  the  defendant  to  exercise  reasonable  care,  in 

view  of  all  the  circumstances,  to  prohibit  the  custom 

and  prevent  the  performance  of  the  act. 

For  these  reasons  we  are  of  the  opinion  that  the 

judgment  should  be  reversed,  and  the  cause  remanded 
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to  the  court  of  appeals  of  the  District  of  Columbia, 
with  directions  to  reverse  the  judgment  of  the  supreme 
court  of  the  District  of  Columbia,  and  to  remand  the 
case  to  that  court,  with  directions  to  grant  a  new  trial. 

NOTES. 

Master  and  Servant — Employee  Going  to  Work. — An  eng-ine  wiper 
employed  in-  a  roundhouse  of  a  railway  company  is  in  the  employ- 
ment of  the  company  while  passing-  through  its  yards  on  his  way 
to  work.  Ewald  v,  Chicago,  etc.,  K.  Co.,  33  Am.  &  Eng.  R.  Cas. 
326,  70  Wis.  420. 

Injury  Caused  by  Thing  Thrown  fronn  Train.~See  Duvemet  v. 
Morgan's  L.  &.  T.  R.  R.  &  S.  S.  Co.,  (La.)  6  Am.  &  Eng.  R.  Cas.,  N. 
S.,  483,  and  note,  p.  486. 


Texas  &  P.  Ry.  Co.  el  aL 

V, 

Hornbeck. 

(Supreme  Court  of  Texas ^  March  75, 1807.) 

Carriers  of  Goods — Venue  of  Action.* — Groods  to  be  shipped  to 
.Texas  were  delivered  in  Missouri  to  a  railroad  company  which  did 
not  own  or  operate  any  line  in  Texas,  but  had  two  offices  in  that 
state.  In  transit  the  goods  were  injured,  and  action  for  such  injury 
was  brought  in  the  county  to  which  the  goods  were  destined  against 
the  company  and  its  connecting  carrier,  in  which  county  the  com- 
pany had  no  agent  and  the  company  pleaded  its  right  to  be  sued  in 
a  county  where  it  had  an  agent.  Meld,  that  the  company  was  not 
entitled  to  be  sued  only  in  one  of  the  counties  where  it  had  an  agent, 
but  that  the  action  could  be  properly  brought  in  the  county  to  which 
the  goods  were  destined,  under  the  provisions  of  a  state  statute  that 
where  a  person  has  contracted  in  writing  to  perform  an  obligation 
in  any  particular  county,  suit  may  be  brought  either  in  such  county, 
or  where  the  defendant  has  his  domicile. 

Certified  question  from    Fifth   supreme   judicial 
district  court  of  civil  appeals. 

Alexander,  Clark  <£:  Hall,  for  appellant  Texas  &  P. 
Ry.  Co. 

W.  T.  Henry,  for  appellant  Missouri  P.  Ry.  Co. 
Thompson  &  Thompson,  for  appellee. 

*See  title  Venue,  28  Am.  &  Eng.  Encycl.  Law,  at  p.  220 ;    8  Rap. 
&  Mack's  Dig.  p.  — . 
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Dknman,  J.     As  we  understand  the  statement  con- 
tained in  the  certificate  in  this  case,  A.  W.  Hornbeck 
in  November,  1895,  delivered  to  the  Missouri  Pacific 
Railway  Company,  .at  Pomona,   Kan.,  a  car   load   of 
apples,  said  company  executing-  and  delivering  to  him 
its  bill  of  lading"  for  the  delivery  of  said  apples  to  him 
at  Dallas,  Tex.,  such  bill  containing- a  stipulation  limit* 
ing-  the  liability  of  each  carrier  over  whose  lines  the 
goods  might  pass  to  such  damage  as  might  accrue  upon 
its  line.     Under  this  bill  of   lading  the  apples  were 
shipped  by   the   Missouri   Pacific   Railway   Company 
from  Pomona  to  Texarkana,  Ark.,  and  there  delivered 
to  the  Texas  &  Pacific  Railway  Company,  which  com- 
pany delivered   same  to  Hornbeck,   at  Dallas,    in    a 
damaged  condition,  they  having  been  injured  upon  each 
line  through  the  negligence  of  the  company  operating 
same.  Hornbeck  sued  both  companies  in  Dallas  county, 
Tex.,  for  the  damages  to  the  shipment.     The  Missouri 
Pacific  Railway  Company  is   incorporated   under  the 
laws  of  Missouri,  and  not  under  the  laws  of  Texas,  and 
does  not  own  or  operate  any  line  of  road  in  Texas,  and 
had  no  principal  office  or  local  agent  in  the  county  of 
Dallas,  but  was  doing  business  in  Texas,  and  had  two 
agents  in  the  state  ;  one  with  headquarters  at  Austin, 
Travis  county,  and  the  other  with  headquarters  at  San 
Antonio,  Bexar  county,  where  it  had  a  regular  office. 
The    Missouri  Pacific  Railway   Company  pleaded  its 
privilege  to  be  sued  in  either  Travis  or  Bexar  county, 
but  we  do  not  understand  that  it  was  objected  that 
there  was  a  misjoinder  of  causes  of  action  or  of  defend- 
ants.    Under  these  circumstances,  the  following  ques- 
tion has  been  certified  by  the  court  of  civil  appeals  to 
this  court :     *'Was  the  Missouri  Pacific  Railway  Com- 
Xany  entitled  to  the  privilege  of  being  sued  in  Travis 
or  Bexar  county,  or  could  it  be  properly  joined  with 
the  Texas  &  Pacific  Railway  Company  in  a  suit  insti- 
tuted   in    Dallas    county?"     As    we    understand  the 
ffft/ficate,  the  bill  of  lading  executed  by  the  Missouri 
jj^ific  Railway  Company  was  a  written  contract  on  its 
<yt  to  deliver  the  apples  in  Dallas,  and  a  suit  for  the 
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breach  thereof  could  clearly  be  brought  in  that  county 
under  article  1194,  Rev.  St.  1895,  providing-  that  where 
a  person  has  contracted  in  writing*  to  perform  an  obli- 
gation in  any  particular  county  suit,  may  be  broug-ht  in 
such  county.  The  privilegre  also  extended  by  said 
statute  to  the  plaintiflF  of  bring-ing*  the  suit  ** where  the 
defendant  has  his  domicile"  was  not,  in  our  opinion, 
intended  to  limit  the  general  language  of  the  first  por- 
tion of  the  section,  but  merely  extended  the  privilege 
of  suing  a  defendant  in  the  county  of  his  domicile  in 
cases  where  the  defendant  was  domiciled  in  Texas. 
The  fact  that  the  bill  of  lading  limited  the  liability  of 
the  Missouri  Pacific  Railway  Company  to  such  injuries 
as  might  accrue  upon  its  line  could  not  affect  the  ques- 
tion of  venue  provided  by  the  statute  in  suits  for  such 
damages.  We  therefore  answer  the  first  portion  of  the 
question  certified  in  the  negative.  This  renders  it 
unnecessary  to  consider  the  latter  portion  of  the  ques- 
tion, as  we  do  not  understand  that  any  question  of 
misjoinder  of  causes  of  action  or  of  defendants  is  in- 
volved in  the  case.  The  court  doubtless  propounded 
the  same  under  the  impression  that  if  it  should  be  held 
that  they  were  properly  joined,  then,  since  the  Texas 
&  Pacific  was  properly  sued  in  Dallas  county,  the 
Missouri  Pacific  Railway  Company  was  also  properly 
sued  in  the  same  action. 
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Philadelphia  <&  R.  R.  Co. 

v. 
State. 

(Supreme  Court  of  New  Jersey,  Nov,  8, 1897.) 

Crossings — Signals.* — A  railroad  companjcan  be  required  to  g-ive 
snch  signals  only  of  the  approach  of  trains  as  the  leg-islature  has 
prescribed,  unless  the  crossing  has  some  peculiarly  dangerous  fea- 
ture, occasioned  by  the  act  of  the  company  itself  in  constructing  its 
road  or  buildings. 

(Syllabus  by  the  Court.) 

Brror  to  Mercer  county  court  of  general  quarter 
sessions .     Reversed. 

Argfued  before  the  Chief  Justice  and  Depue,  Van 
Syckel,  and  Gummere,  JJ. 

Samuel  H.  Grey^  for  plaintiff  in  error. 
Bayard  Stockton^  for  the  State. 

Van  Syckel,  J.  The  indictment  in  this  case  was 
"vfor  maintaining*  a  nuisance  in  the  township  of  Bwing-. 
The  nuisance  complained  of  was  a  railroad  crossing- 
over  a  public  hig-hway,  which  was  alleg-ed  to  be  more 
than  ordinarily  dangerous  to  the  public,  on  account  of 
the  surroundings  of  the  crossing  itself,  and  the  manner 
in  which  the  defendant  company  operated  its  trains. 
The  company  was  convicted  in  the  Mercer  quarter 
sessions,  whereupon  the  case  was  brought  by  writ  of 
error  into  this  court  for  review. 

On  the  trial  below  the  defendant  requested  the  court, 
among  other  things,  to  charge  the  jury  as  follows : 
"That  as  matter  of  law  the  defendant,  in  the  use  of  its 

*As  to  additional  precautions  to  be  used  at  a  crossing-  which  has 
been  rendered  more  dang-erous  by  a  railway  company  through 
buildinsrs,  etc.,  see  Willet  z/.  Michigran  Cent.  R.  Co.,  (Mich.),  p  18, 
anie^  and  notey  p.  24. 

9  (N.  s.)  A  &  E  R  Cas— 16 
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railroad,  was  only  called  upon  to  give  such  sig'nals  of 
the  approach  of  trains  as  the  legislature  had  prescribed, 
unless  the  crossing*  in  question  had  some  peculiarly 
dangerous  feature,  occasioned  by  the  act  of  the  company 
itself  in  constructing  its  road  or  buildings."  In  Rail- 
road Co.  V.  Matthews,  36  N.  J.  Law,  531,  Chief 
Justice  Beasley  delivered  the  opinion  of  the  court  of 
errors  and  appeals  upon  this  subject,  in  these  words  : 
'*They  [railroad  companies]  are  not  called  on  to  keep 
flagmen,  under  ordinary  circumstances,  at  crossroads, 
nor  to  give  any  other  notice  of  the  approach  of  their 
trains  than  those  signals  that  are  prescribed  by  statute. 
If  greater  safeguards  are  requisite  for  the  safety  of  the 
community,  and  those  public  agents  are  to  be  put  under 
greater  restrictions  in  the  exercise  of  their  franchises, 
such  contrivances  must  proceed  from  the  legislature, 
and  not  from  the  judicial  power.  But,  while  I  thus 
say  that  these  additional  burthens  cannot  be  imposed 
by  the  courts  upon  these  companies,  I  also  say  at  the 
same  time,  and  with  quite  as  much  emphasis,  that  the 
companies  may,  by  their  own  conduct,  impose  such 
burthens  on  themselves.  If  one  of  them  chooses  to 
build  its  track  in  such  a  mode  as  to  unnecessarily  make 
the  use  of  a  public  road  which  it  crosses  greatly  dan- 
gerous, I  think  such  company  by  its  own  action  must* 
be  held  to  have  assumed  the  obligation  of  compensating 
the  public  for  the  increased  danger  by  the  use  of  addi- 
tional safeguards.  The  reasonable  and  indispensable 
implication  is  that  the  railway  is  to  be  constructed  so  as 
not  unnecessarily  to  interfere  with  the  safe  use  of  the 
public  ways  ;  and  if  a  railroad,  for  its  own  convenience, 
curves  its  tracks  as  it  leaves  a  deep  cut,  within  a  few 
feet  of  a  highway,  and  also  sees  fit  to  put  up  buildings 
close  along  such  track,  and  by  these  means,  or  either 
of  them,  heightening  the  danger  in  the  use  of  such 
highway,  it  seems  to  me  very  clear  that  such  company 
must  be  held  to  have  taken  upon  itself  the  duty  of 
averting  such  danger  by  the  employment  of  every 
reasonable  precaution  within  its  power.  On  such 
occasions  as  this,  or  whenever  the  situation  is  embraced 
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within  the  principle  stated,  the  presence  of  a  flagman 
or  some  equivalent  safegfuard,  can  be  demanded  of  the 
company.  The  rule  is,  as  I  understand  it,  that  when 
the  company  has  created  extra  dang-er  it  is  bound  to 
use  extra  precautions."  In  Railroad  Co.  v.  Randel,  47 
N.  J.  Law,  145,  the  court  of  errors  and  appealis  unani- 
mously reaffirmed  the  rule  *'that,  where  a  railroad 
company  has  created  extra  dangers,  it  is  bound  to  use 
extra  precautions."  This  subject  was  agfain  submitted 
for  review  to  the  court  of  errors  and  appeals  in  the 
case  of  Railroad  Co.  v.  Leaman,  reported  in  54  N.  J. 
Law,  202,  23  Atl.  69L  Mr.  Justice  Reed,  in  deliv- 
ering" the  opinion  of  the  court,  said  :  * 'Questions 
touching-  the  duty  of  extra  statutory  care  have  arisen  in 
cases  where  a  crossing-  has  been  accused  of  possessing 
Unusual  features  of  danger.  In  such  cases  it  has  been 
held  that  the  company  is  under  a  duty  to  maintain  flag- 
men or  gates  at  the  crossing.  But  this  duty  only 
arises  when  this  peculiarly  dangerous  feature  is  in  con- 
sequence of  the  acts  of  the  company  itself  in  construct- 
ing its  road  or  building. ' '  In  support  of  this  declaration 
he  quotes  the  language  used  by  the  court  in  the  previous 
case  of  Railroad  Co.  v.  Matthews.  In  the  recent  case 
of  Hackett  v.  Railroad  Co.,  58  N.  J.  Law,  4,  32  Atl. 
265,  the  supreme  court  held  the  rule  to  be  entirely 
settled  by  the  cases  before  referred  to.  We  express 
no  opinion  as  to  whether  this  rule  of  law  should  be 
modified  in  any  respect,  or  as  to  whether  it  has  been 
stated  more  broadly  than  the  facts  of  the  cases  cited 
required.  We  are  bound  by  previous  adjudications, 
from  which  there  can  be  a  departure  only  through  a 
review  in  the  court  of  errors  and  appeals,  or  by  legis- 
lative action.  In  this  court  the  rule  must  be  strictly 
adhered  to  and  applied  in  reviewing  the  case  in  hand. 
In  charging  the  jury  on  the  trial  below  upon  the  request 
made  by  the  defendant  company  as  hereinbefore  set 
forth,  the  court  used  the  following  language  :  '*That 
is  true,  gentlemen,  with  this  qualification  :  or  unless 
tlje  railroad  had  selected  as  a  point  of  crossing  the 
highway  which  in  itself  was  highly  dangerous.     In 
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other  words,  if  a  railroad  company,  in  exercising*  its 
ri^ht  under  the  charter  of  the  state  to  select  a  place  to 
cross  the  highway  which  was  manifestly  without  any 
dang'erous,  or  specially  dang^erous,  conditions  or  cir- 
cumstances attending*  it,  the  company  would  not  be 
called  upon  to  exercise  the  same  amount  of  care  as  they 
would  be  if  they  had  selected  a  place  where  it  was 
manifestly  more  dang-erous.  The  degree  of  care  and 
prudence  would  be  regulated  by  the  particular  locality 
which  the  railroad  company  hsud  selected  to  cross  the 
road.  I  think  the  jury  will  understand  what  I  mean 
by  that, — that  different  localities  require  a  different 
amount  of  care  and  prudence.  A  crossing  in  a  thickly- 
settled  city  would  certainly  require  more  care,  and  its 
approaches,  than  one  in  the  country ,  where  there  wasn't 
so  much  travel.  Tha4^,  sls  matter  of  law,  the  company 
which  constructed  the  railroad  had  the  right  to  locate 
railroad  tracks,  and  to  select  the  methods  of  construct- 
ing and  fix  the  grade,  and  make  passage  for  the  high- 
way over  and  across  the  railroad  at  that  grade,  and  the 
defendant  had  the  right  to  occupy  and  use  that  railroad 
crossing  so  located  and  constructed  for  railroad  pur- 
poses. The  legislature  gave  that  power  to  the  company, 
and  they  had  a  right  to  exercise  it."  The  defendant 
company  had  a  right  to  have  this  request  charged  in 
the  language,  substantially,  in  which  it  was  made, 
without  having  g,ny  qualification  ingrafted  upon  it. 
The  charge  of  the  court  was  calculated  to  mislead  the 
jury,  to  break  the  force  of  the  rule,  and  to  some  extent 
to  deprive  the  defendant  of  the  benefit  of  it.  No  other 
error  is  found  in  the  trial  below,  but  in  this  respect 
there  was  error,  for  which  the  judgment  should  be 
reversed. 


Am.  A  Eng.  CROSSINGS.  245 

R.  Caa. 

Lamoureux  v.  New  York,  Ac,  K.  Co. 


Lamoureux 

V. 

New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts ,  Oct,  21,  i8g/,) 

Railroad  Crossings — Failure  to  Give  Signals — Evidence. — A  wit- 
ness testified  that  *'  what  took  my  attention  was,  the  train  came 
atong",  and  there  was'nt  any  whistle  or  sound  from  the  train  ;  and  I 
sajs  to  myself,  'that's  funny' ;  "  and  further  testified,  **It  did'nt 
whistle  or  ring,  and  I  sstt  there  right  along  until  I  heard  a  noise ;  " 
and  the  noise  was  explained  as  one  which  happened  after  the  acci- 
dent. Held,  that  such  evidence  was  sufficient  proof  that  the  rail- 
road company  failed  to  ^ve  the  signals  required  by  law. 

Same — Same — Extra  Train — Evidence — Inference — Due  Care.* — 
And  in  the  absence  of  proof  to  the  contrary,  the  jury  may  infer  that 
the  accident  was  the  result  of  the  company's  failure  to  give  such  sig- 
nals, and  not  the  result  of  negligence  on  the  part  of  the  person 
killed,  when  the  evidence  is  to  the  effect  that  the  latter  was  seen 
drivings  at  a  trot  a  mile  and  a  half  from  the  station,  and  was  then 
awake,  as  he  turned  to  one  side  to  let  a  person  pass,  and  when 
crossing-  the  track  was  killed  by  an  extra  train. 

Impeachment  of  Witness — Conviction  of  Crime. — Where  a  convic- 
tion of  crime  is  introduced  under  Pub.  St.  of  Massachusetts,  c.  169, 
section  19  to  discredit  a  witness  the  circumstances  of  such  convic- 
tion are  not  admissible  as  evidence. 

Instructions  —  Harmless  Error. — Where  an  action  is  broughl 
against  a  railroad  company  for  causing  the  death  of  plaintiff's 
intestate,  the  presiding  judge  stated  in  the  charge  that  possibly 
there  was  evidence  of  conscious  suffering  by  deceased,  but  in- 
structed the  jury  in  terms  that  the  plaintiff  could  not  recover  dam- 
ages on  account  of  such  suffering.  Held,  that  such  statement  was 
not  error  prejudicial  to  the  defendant,  being  neutralized  by  the  in- 
struction. 

Exceptions  from  Worcester  county  superior  court. 

Herbert  Parker^  C.  C.  Milton ^  and  A.  Augrer^  for 
plaintiff. 

Frank  P.  Goulding'  and  Wm.  C.  Mellish^  for  de- 
iendant. 

Holmes,  J.  These  are  actions  of  tort,  brought  under 

*See  note  at  end  of  case. 
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Pub.  St.  c.   112,  §  213,  for  causing"  the  death  of  the 
categteM  plaintiff's  intestates  by  failing  to  g'ive  the 

signals  required  by  section  163.  The  plaint- 
iff has  had  verdicts,  and  the  cases  are  here  on  excep- 
tions. We  take  up  the  questions  as  they  were  argued 
for  defendant. 

1.  It  is  urged,  in  the  first  place,  that  there  is  no  evi- 
dence that  the  train  which  killed  the  deceased  did  not 

ring  its  bell  or  sound  its  whistle.  But  we 
W!w»<cw«»j»n  think  it  too  plain  to  need  discussion  that  the 
iifMii-ErUtnee.  evidence  was  sufficient.     A  witness  testinea 

that  "what  took  my  attention  was,  the  train 
came  along,  and  there  wasn't  any  whistle  or  sound  from 
the  train;  and  I  says  to  myself,  'That's  funny.'" 
Even  without  the  last  words,  which  were  admissible 
as  a  sign  of  attention,  this  means  that  the  silence  of  the 
bell  and  whistle  attracted  the  witness'  notice,  and  not 
merely  that  she  did  not  observe  them.  The  witness 
further  testified,  '*It  didn't  whistle  or  ring,  and  I  sat 
there  right  along  until  I  heard  a  noise,"  and  the  noise 
was  explained  as  one  which  happened  after  the  acci- 
dent. We  see  no  ground  for  doubting  that  the  wit- 
ness' testimony  to  her  attention  was  meant  to  include 
the  whole  time  covered  bj^  her  statement  of  fact.  Other 
parts  of  her  testimony,  tending  to  show  inattention, 
cannot  obliterate  what  she  said  on  this  point.  The 
same  witness  testified  that  she  heard  no  electric  gong 
or  other  sound  of  warning  during  the  same  time. 

2.  If  the  signals  were  not  sounded,  the  jury  might 
infer  that  the  absence  of  them  caused  the  accident.    Th^ 

deceased  Alfred  Lamoureux  was  seen  driv- 
STrrthT-Bri?''  i^g"  at  a  trot  a  mile  and  a  half  from  the  sta- 
^McSl!"'"    ^^on^  and  then   was  awake  as  he  turned  to 

one  side  to  let  witness  pass.  The  train  was 
an  extra  train,  which  there  was  no  reason  to  expect  be- 
yond the  general  possibility.  It  was  open  to  the  jury 
to  infer  that  the  witness  was  awake  when  he  drove 
upon  the  track  at  the  crossing,  and  that,  if  there  had 
been  a  signal,  he  would  have  acted  as  men  commonly 
do  when  they  know  that  a  train  is  approaching.     Doyle 
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V.  Railroad  Co.,  145  Mass.  386,  388,  14  N.  B.  461 ; 
Johanson  v.  Railroad  Co.,  153  Mass.  57,  59,  26  N.  E. 
426. 

3.  The  plaintiff,  in  cross-examination  of  one  of  the 
defendant's  witnesses,  put  in  a  conviction  of  crime  to 
discredit  him.  Pub.  St.  c.  169,  §  19.  Upon 
redirect  examination  the  witness  was  asked  }f|JJJJJl!!JJJ/,[. 
to  state  the  circumstances,  the  evidence  be-  UMtforia*. 
ing*  offered  to  show  the  extent  of  the  wicked- 
ness involved  in  the  act,  and  to  show  the  circumstances. 
This  evidence  was  excluded.  Logically,  there  is  no 
doubt  that  evidence  tending*  to  diminish  the  wickedness 
of  the  act,  like  evidence  of  good  character,  which  is 
admissible,  does  meet,  as  far  as  it  goes,  the  evidence 
afforded  by  the  conviction,  since  that  discredits  only  by 
tending  to  show  either  general  bad  character,  or  bad 
character  of  a  kind  more  or  less  likely  to  be  associated 
with  untruthfulness.  Gertz  v.  Railroad,  137  Mass.  77, 
78.  Nevertheless,  the  conviction  must  be  left  unex- 
plained. Obviously,  the  guilt  of  the  witness  cannot  be 
retried.  Com.  v.  Gallagher,  126  Mass.  54 ;  Gertz  v. 
Railroad,  137  Mass.  77,  80.  It  is  equally  impossible  to 
go  behind  the  sentence  to  determine  the  degree  of  guilt. 
Apart  from  any  technical  objection,  it  is  impi-acticable 
to  introduce  what  may  be  a  long  investigation  of  a 
wholly  collateral  matter  into  a  case  to  which  it  is  for- 
eign, and  it  is  not  to  be  expected  or  allowed  that  the 
party  producing  the  record  should  also  put  in  testimony 
to  meet  the  explanation  ready  in  the  mouth  of  the  con- 
victed person.  Yet,  if  one  side  goes  into  the  matter, 
the  other  must  be  allowed  to  also.  We  have  considered 
the  question  as  if  the  offer  had  been  in  the  most  guarded 
form.  As  it  was  made,  it  was  almost  identical  with 
the  one  excluded  in  Com.  v.  Galligan,  155  Mass.  54, 
56,  28  N.  E.  1129. 

4.  There  was  no  error  in  the  instruction  about  dam- 
ages.    In  the  course  of  the  charge  the  presiding  judge 
stated  that  possibly  there  was  evidence  of 
conscious  suffering  of  one  of  the  parties,  and     jESSwlmr. 
the  statement,  if  left  unexplained,  perhaps 

might  have  led  the  jury  to  think  that  such  suffering 
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could  be  allowed  for  in  an  action  under  the  statute.  But 
at  the  defendant's  request  the  judge  cleared  this  up  by 
instructing  the  jury  in  terms  that  the  plaintiff  could 
not  recover  damages  for  conscious  suffering ;  and  that 
was  the  last  word  spoken  about  that  part  of  the  case. 
"We  cannot  draw  inferences  that  the  ]ury  were  misled 
from  the  differing  size  of  the  verdicts. 
Exceptions  overruled. 


NOTE. 

Accident  at  Crossing — Special  Trains.— One  who  approaches  a 
track,  and,  without  looking*  or  listening  or  giving  anj  attention  to 
his  surroundings,  steps  thereon,  and  is  almost  immediately  struck 
bj  a  passing  train,  is  g'uilty  of  such  contributory  negligence  as  to 
prevent  a  recovery  for  his  injuries,  though  the  train  was  an  extra 
and  g'ave  no  signal  of  its  approach.  Maxey  v,  Missouri  Pac.  R. 
Co.,  113  Mo.  1,  20  S.  W.  Rep.  654. 

The  fact  that  one  about  to  cross  a  track  knows  that  a  train  has 
just  passed,  and  according  to  the  time-table  another  train  will  not 
pass  for  some  time,  does  not  relieve  him  from  the  exercise  of  due 
care  in  looking  and  listening  for  trains  that  may  be  running*  oif 
time.  Durbin  v,  Oregron  R.  A  N.  Co.,  32  Am.  &  E)ng.  R.  Cas.  149,  17 
Ore.  5, 11  Am.  St.  Rep.  778,  17  Pac.  Rep.  5. 

But  in  such  case  the  plaintiff  is  only  bound  to  look  when  to  do  so 
would  aid  him  in  ascertaining  the  approach  of  a  train  ;  under  other 
circumstances  he  has  a  right  to  rely  upon  his  sense  of  hearing-. 
Hinkle  v,  Richmond  &  D.  R.  Co.,  109  N.  Car.  472,  13  S.  E.  Rep.  884. 

See  also  Schofield  v.  Chicagro,  M.  &  St.  P.  R.  Co.,  19  Am.  &  Eng^. 
R.  Cas.  353, 114  U.  S.  615,  5  Sup.  Ct.  Rep.  1125;  Schmolze  v,  Chicagx>, 
M.  &  St.  P.  R.  Co.,  83  Wis.  659,  53  N.  W.  Rep.  743, 54  N.  W.  Rep.  106. 
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Consolidated  Traction  Co. 

V. 

Hone. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  Nov,  i6^  fSg/.) 

Death  by  Wrongful  Act — Effect  of  Contributory  Negligence. — In  a 
suit  to  recover  damages  under  the  statute  for  death  occasioned  by 
the  negflisrent  act  of  another,  the  court  divided  equally  upon  the 
question  whether  contributory  negligence  on  the  part  of  the  sole 
next  of  kin  will  defeat  the  action. 

Sanne — Damages — Funeral  Expenses.*  —  In  such  action  funeral 
charges  are  not  recoverable  as  part  of  the  damages  under  the 
statute. 

(Syllabus  by  the  Court.) 

E^RROR  to  supreme  court.     Reversed. 

Depue  (t  Parker^  for  plaintiff  in  error. 
Thos.  F.  Noonan,  for  defendant  in  error. 

Van  Sycle,  J.  This  suit  was  brougfht,  under  the 
statute,  by  Henry  Hone,  the  father  of  Edward  Hone, 
an  infant  of  the  age  of  four  years  and  seven  cuciuted 
months,  to  recover  the  damages  with  refer- 
ence to  the  pecuniary  injury  resulting  to  the  plaintiff  as 
the  next  of  kin  from  the  death  of  his  minor  child,  which 
was  caused,  as  is  alleged,  by  the  negligence  of  the 
traction  company.  The  statute  upon  which  this  suit  is 
based  provides :  First.  **That  whenever  the  death  of 
a  person  shall  be  caused  by  wrongful  act,  neglect  or 
default,  and  the  act,  neglect  or  default  is  such  as  would, 
if  death  had  not  ensued,  have  entitled  the  party  injured 
to  maintain  an  action,  and  recover  damages  in  respect 
thereof,  then  and  in  every  such  case  the  person  who, 
or  the  corporation  which,  would  have  been  liable  if 
death  had  not  ensued,  shall  be  liable  to  an  action  of 
damages  notwithstanding  the  death  of  the  person  in- 

note  at  end  of  case. 
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jured,"  etc.  The  second  section  provides  that  the  suit 
shall  be  broug-ht  by  the  personal  representative  of  the 
deceased  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin,  and  that  the  jury  may  give  such  damagfes 
as  they  shall  deem  fair  and  just  with  reference  to  the 
pecuniary  injury  resulting*  from  such  death  to  the  wife 
and  next  of  kin  of  such  deceased  person.  The  father, 
who  instituted  the  suit  below,  is  not  only  the  personal 
representative,  but  is  also  the  sole  next  of  kin  of  the 
deceased  infant. 

It  was  insisted  on  behalf  of  the  traction  company  in 
the  trial  court — First,  that  the  traction  company  could 

defeat  the  action  if  it  could  show  that  the 
SyXt^EffJelVr  death  in  question  was  in  part  the  result  of 
ifViee"^'''*'"   ^^^  neg*ligent  conduct  of  the  sole  next  of 

kin,  although  such  neg'ligence  is  not  to  be 
imputed  to  the  infant;  second,  that  the  father  could 
not  recover  in  such  suit  for  the  funeral  expenses  of  his 
deceased  son,  which  were  paid  by  him.  The  trial 
court  decided  both  these  questions  adversely  to  the 
traction  company,  and  the  judgment  of  the  trial  court 
was  affirmed  by  the  supreme  court.  The  case  is  before 
us  by  writ  of  error  to  review  the  judg-ment  of  the 
supreme  court.  In  regard  to  the  first  question,  this 
court  is  equally  divided,  and  therefore  no  opinion  is 
expressed.  The  second  question  will  be  the  only  sub- 
ject for  discussion.. 

By  the  common  law,  no  action  will  lie  for  an  injury 
caused  by  the  death  of  a  human  being.  Grosso  v. 
Railroad  Co.,  50  N.  J.  Law,  317,  13  Atl.  233  ;  Myers 
V.  Holborn,  58  N.  J.  Law,  193,  33  Atl.  389.  This 
action  being  the  creature  of  the  statute,  such  damages 
only  can  be  assessed  as  are  clearly  within  the  contem- 
plation of  the  positive  law.  Lord  Campbell's  act  (9 
&  10  Vict.  c.  93)  provides  for  an  action  by  the  next  of 
kin  in  case  of  death  caused  by  wrongful  act  or  neg-lect, 
and  "that  in  every  such  action  the  jury  may  give  such 
damages  as  they  may  think  proportioned  to  the  injury 
resulting  from  such  death  to  the. parties,  respectively, 
for  whom  and  for  whose  benefit  such  action  shall  be 


Am.  &  Eng.         DEATH  BY  WRONGFUL  ACT.  251 

R.  Cas. 

Consolidated  Traction  Co.  v.  Hone. 

brougfht."  The  interpretation  of  this  statute  was. 
involved  in  the  case  of  Dalton  v.  Railway  Co.,  4  C.  B. 
(N.  S.)  2%.  That  action  was  brought  by  the  father, 
as  administrator  of  his  son,  who  had  been  killed  throug-h 
the  negligence  of  the  defendant  company's  servants. 
The  court  unanimously  held  that  the  jury  might  find 
that  the  father  had  a  reasonable  expectation  of  pecuniary 
benefit  from  the  continuance  of  his  son's  life,  and  that 
damages  might  be  given  in  respect  of  that  expectation 
being  disappointed,  and  the  probable  pecuniary  loss 
thereby  occasioned.  But  the  court  refused  to  allow  the 
expenses  for  the  funeral  and  mourning,  saying  :  **The 
subject-matter  of  the  statute  is  compensation  for  injury 
by  reason  of  the  relative  not  being  alive  ;  and  there  is 
no  language  in  the  statute  referring  to  the  cost  of  the 
ceremonial  of  respect  paid  to  the  memory  of  the  de- 
ceased in  his  funeral  or  in  putting  on  mourning  for  his 
loss."  The  construction  put  upon  this  statute  by  the 
English  courts  is  that  *'  the  only  injury  resulting  from 
such  death  "  which  the  court  can  notice  is  pecuniary 
loss.  Blake  v.  Railway  Co.,  83  E.  C.  L.  93.  Our 
statute  has  uniformly  received  a  like  construction.  In 
Paulmier  v.  Railroad  Co.,  34  N.  J.  Law,  151,  Chief 
Justice  Beasley,  in  delivering  the  opinion  of  the 
court,  said  **  that  the  pecuniary  injury  designated  by 
the  statute  is  nothing  more  than  a  deprivation  of  a 
reasonable  expectation  of  a  pecuniary  advantage  which 
would  have  resulted  by  a  continuance  of  the  life  of  the 
deceased,  and  it  is  upon  this  principle  that  our  statute 
is  to  be  applied."  Demarest  v.  Little,  47  N.  J.  Law, 
28,  is  to  the  same  effect.  Under  this  interpretation  of 
the  statute,  there  is  no  language  in  it  which  refers  to 
funeral  expenses.  Such  disbursements  are  not  in- 
cluded by  the  terms  "pecuniary  advantage  which 
would  have  resulted  by  a  continuance  of  the  life  of  the 
deceased."  The  damages  recoverable  are  for  those 
benefits  only  of  which  the  next  of  kin  are 
deprived  by  the  decedent's  not  living,  and  fS^^nfifm*^- 
are  to  be  distributed  among  the  widow  and 
next  of  kin,  to  the  exclusion  of  creditors.     Kinney  v. 
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Railroad  Co.,  34  N.  J.  Law,  274.  No  part  of  the  sum 
recovered  can  be  applied  to  the  payment  of  funeral 
expenses.  The  estate  of  a  decedent  is  liable  for  the 
payment  of  his  funeral  expenses,  and  they  cannot  prop- 
erly be  considered  to  constitute  a  deprivation  of  a  pecu- 
niary advantage  resulting*  from  his  death  to  the  next  of 
kin.  Death  must  inevitably  occur  to  all,  and,  when  it 
is  occasioned  by  the  wrong*f ul  act  of  another,  the  neces- 
sity for  the  payment  of  funeral  charg*es  is  not  thereby 
created  ;  'the  time  for  payment  is  merely  advanced.  In 
our  opinion,  there  was  error  in  permitting  funeral 
charges  to  be  included  in  the  compensation  awarded  to 
the  next  of  kin,  and  the  judgment  below  should  there- 
fore be  reversed. 

NOTE. 

Funeral  Expenses. — See  Consolidated  Traction  Co.  v.  Hone  (N.  J.), 
5  Am.  &  Eng.  R.  Cas.,  N.  S.,  679,  and  note,  p.  682. 


Louisville  &  N.  R.  Co. 

V. 

Williams. 

{Supreme  Court  of  Alabama,  Feb.  4,  fSg/.) 

Laws  of  Foreign  States — Presumption. — In  the  absence  of  proof 
to  the  contrary  the  courts  of  one  state  will  presume  that  the  common 
law  prevails  in  another  state. 

Comnnon  Law—Statutory  Remedies. — At  common  law  a  civil 
action  does  not  lie  for  a  wrong'ful  act  or  omission  causing  the  death 
of  a  person,  and  the  personal  representative  of  one  so  killed  has  no 
right  growing  out  of  such  wron^,  unless  it  is  conferred  by  slatnte. 

Same — injury  Inflicted  in  Foreign  State.* — And  the  fact  that  such 
death  occurred  in  the  state  where  the  action  was  brought  does  not 
affect  the  rule  that  the  court  will  not  take  judicial  notice  of  the 
statutes  of  the  foreign  state,  in  which  the  wrongful  act  causing 
such  death  was  committed. 

*As  to  death  caused  by  injury  inflicted  in  foreign  state,  see 
Rudiger  v,  Chicago,  St.  P.,  M.  &  O,  R.  Co.  (Wis.),  6  Am.  &  Eng.  R. 
Cas.,  N.  S.,  50,  and  foot-note. 
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Complaints — Insufficiency — Rsversal. — A  judgment  for  plaintiff 
will  be  reversed  and  the  cause  remanded  where  it  appears  fro9i  the 
complaint  ttftelf  that  no  cause  of  •* action  existed,  though  such  com- 
plaint was  not  demurred  to. 

ApPEAlrf  from  Birmingfhai]]  city  court.     Reversed. 

Thos.  G.JoneSy  for  appellant. 

BowmanS:  Harsh  ^xAJohn  T.  Shuffart^  for  appellee. 

Head,  J.    This  is  an  action  against  the  railroad 
company  for  damages  for  a  wrong'ful  act  or  omission 
causing*  the  death  of   plaintiff's   intestate. 
The  complaint  shows  that  the  wrong*  com- 
plained of  was  committed  in  the  state  of  Tennessee. 
It  contains  no  averment  of  the  existence  of  any  statute 
in  that  state  conferring  a  right  or  remedy  for  the 
recovery  of  damages  by  any  one  for  such  a 
wrong,  and  there  is,  consequently,  no  effort  ^JJejLKlSS 
to  enforce,  in  the  courts  of  this  state,  a  stat-  ttti. 
utory  right  given  by  another  state,  which 
may  be  done  in  proper  cases.     In  the  absence  of  aver- 
ment and  proof  to  the  contrary,  we  must  conclusively 
presume  that  the  common  law  prevails  in  Tennessee, 
and,  unless  the  action  find  support  in  that  system,  it 
cannot  be  maintained. 

The  principle  is  too  well  established  to  be  brought 
in  question  that  at  common  law  a  civil  action  does  not 
lie  for  a  wrongful  act  or  omission  causing 
the  death  of  a  person.     The  personal  repre-  •«"■•■  >*»- 
sentative  of  the  deceased  has  no  manner  of  ^im. 
right  growing  out  of  such  a  wrong,  unless 
it  is  conferred  by  statute,  and  when  it  is  so  conferred 
the  statute  has  no  operation  upon  acts  or  omissions  done 
or  suffered  beyond  the  limits  of  the  state  enacting  it. 
The  legal  consequences  of  a  person's  acts  are  deter- 
mined by  the  law  obtaining  when  and  where  the  acts 
are  performed.     In  this  s&te  we  have  a  statute  which 
gives  the  personal  representative  of  the    deceased  a 
remedy  by  suit  against  the  wrongdoer  to  recover  a 
penalty  for  a  wrongful  act  or  omission  causing  the 
death  of  his  intestate,  and  it  is  in  virtue  of  this  statute 
alone  that  the  present  action  is  sought  to  be  maintained. 
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The  effort  is  to  have  this  statute  overleap  the  boundary 
of  the  state,  and  to  convert  into  an  actionable  wrong 
alleged  conduct  of  the  defendant  which,  in  the  state 
where  it  occurred,  did  not  constitute  an  actionable 
wrong.  Upon  plain  principles,  such  an  effort  must 
fail.  The  case  of  Kahl  v.  Railroad  Co.,  95  Ala.  337, 
10  South.  661,  states  the  law  so  clearly  that  further 
discussion  would  seem  to  be  superfluous.  See,  also. 
Railroad  Co.  v.  Carroll,  97  Ala.  126,  11  South.  803  ; 
McCarthy  v.  Railroad  Co.,  18  Kan.  46,  26  Am.  Rep. 
742 ;  Railway  Co.  v.  Cutter,  16  Kan.  568 ;  Campbell 
V.  Rogers,  2  Handy,  110 ;  Vanderwerkin  v.  Railroad 
Co.,  6  Abb.  Prac.  239  ;  Beach  v.  Steamboat  Co.,  30 
Barb.  433 ;  Whitford  v.  Railroad  Co.,  23  N.  Y.  465  ; 
Railroad  Co.  v.  Eakin,  6  Cold.  582  ;  Needham  v.  Rail- 
road, 38  Vt.  294  ;  Railroad  Co.  v.  Lacy,  43  Ga.  461  ; 
Hover  v.  Pennsylvania  Co.,  25  Ohio  St.  667;  Richard- 
son V.  Railroad  Co.,  98  Mass.  85  ;  Woodard  v.  Railroad 
Co.,  10  Ohio  St.  121  ;  Willis  v.  Railroad  Co.,  48  Am. 
Rep.  301  ;  State  z;.  Pittsburgh  i&  C.  R.  Co.,  45  Md.  41 ; 
Derrickson  v.  Smith,  27  N.  J.  Law,  166  ;  McDonald  v. 
Mallory,  77  N.  Y.  546,  33  Am.  Rep.  664 ;  Ror.  Int.  St. 
Law,  135,  136;  Whart.  Confl.  Laws,  §§477^80. 

The  fact  that  the  death  occurred  in  Ala- 

■BSTiI^Krir  ^"^^  ^^^s  °^^  affect  the  principle,  the 
•uu.  wrongful    act    causing    the   death    having 

been  committed  in  Tennessee.  Authori- 
ties, supra. 

There  was  no  demurrer  to  the  complaint,  and  this 
objection  was  not  raised  in  the  court  below,  but  the 

facts  appear  upon  the  face  of  the  complaint 

•SKiene^Rt.'  ^^^^1^'  whercby  it  is  shown  that  no  substan- 
Tumi.  tial  cause  of  action  is  disclosed.     The  com- 

plaint would  not  support  a  judgment  by 
default,  and  this  court  will  not  do  the  vain  thing  of 
aflSrming  a  judgment  rendered  upon  it.  Code  Ala. 
§  2835  ;  Childress  v.  Maun,  33  Ala.  206  ;  Douglass  v. 
Beasley,  40  Ala.  142  ;  Winnemore  v.  Mathews,  45  Ala. 
449 ;  Kelly  v.  Moore,  51  Ala.  364  ;  Taylor  v.  Jones, 
52  Ala.  78  ;  Bender  v.  Meyer,  55  Ala.  576  ;  Thomas  v. 
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State,  58  Ala.  365  ;  Marion  v.  Regrensteiti,  98  Ala.  475, 
13  South.  384  ;  St.  Clair  Co.  v.  Smith  (Ala.)  20  South. 
384,  We  will  not  decide  now  whether,  if,  in  fact, 
there  is  a  Tennessee  statute  g'iving  a  rig'ht  of  action  in 
a  case  like  this,  enforceable  ag-ainst  this  defendant  in 
the  courts  of  this  state,  the  complaint  may  be  amended 
so  as  to  introduce  it,  and,  reversing*  the  judgment,  will 
remand  the  cause.  See  Banking-  Co*,  v.  Carr,  76  Ala. 
388.     Reversed  and  remanded. 


West  Chicago  St.  R.  Co. 

McNULTY. 
{Supreme  Court  of  Illinois^  April  3^  /^P/O 

Actions  against  Street  Railways  for  Personal  injuries — Instruc- 
tions.*—'*  The  court  instructs  the  jury,  the  plaintiff,  as  a  passeng-er 
was  not  required  by  law  to  exercise  extraordinary  care,  or  manifest 
the  highest  degree  of  prudence  to  avoid  injury.  All  the  law  re- 
quired of  him  while  travelling  as  a  passenger  was  that  he  should 
exercise  ordinary  care  and  prudence  for  his  safety,  such  as  ordi- 
narily careful  persons  would  exercise  under  the  same  circumstances 
as  those  shown  in  evidence,*' — this  instruction  was  assigned  as 
error  upon  the  g^rounds  that  its  two  component  sentences  were  con- 
flicting, and  could  be  construed  to  pronounce  a  conclusion  from  the 
evidence,  which  was  a  matter  within  the  exclusive  province  of  the 
jury.    Heldy  that  the  instruction  was  not  erroneous. 

Same — Sanne — Degree  of  Care.* — Where  there  was  no  evidence 
that  the  plaintiff  had  reason  to  apprehend  disaster  to  himself  pre- 
vious to  the  occurrence  of  the  accident,  it  was  no  error  to  strike  out 
of  an  instruction  an  assumption  of  the  existence  of  such  apprehen- 
sion, and  that,  consequently,  it  was  incumbent  on  the  plaintiff  to 
use  the  highest  degree  of  vigilance  and  care. 

Same — Same. — The  defendant  requested  the  following  si>ecial 
interrogatory  to  be  submitted  to  the  jury  :  **Could  the  plaintiff,  by 
the  exercise  of  ordinary  reasonable  prudence  for  his  own  safety, 
nnderall  the  circumstances  which  you  find  from  the  evidence  sur- 
rounded him  at  the  time  of  the  injury  complained  of  in  this  case^  have 
removed  in  time  to  avoid  the  injuries  complained  off^^  But  the 
court  struck  out  the  words  in  italics  and  placed  in  their  stead  the 

*8ee  note  at  end  of  case. 
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words  *'  accident  in  question,  have  avoided  the  accident  and  injuries 
complained  of.'*  Held,  that  the  interrogratory  was  properly  modi- 
fied, the  question  involved  being"  not  whether  he  could  have  removed 
himself  from  the  car,  but  whether,  being*  there,  he  could  have 
avoided  the  injury  by  the  exercise  of  due  care. 

Remarks  by  Counsel — Reversal. — ^Where  improper  remarks  by  the 
plaintiff's  counsel  to  the  jury  were  pr<Hnptly  retracted,  and  the 
court  instructed  the  jury  to  disregard  the  address  and  argument  of 
counsel  when  based  upon  anything  not  in  evidence,  a  verdict  for 
the  plaintiff  will  not  be  reversed  because  of  such  remarks. 

Appeal  from  First  district  appellate  court.     A/- 
firmed. 

D.  W.  Jtfunn^  for  appellant. 

Wm.  Devar  and  Kavanag'h  dc   O^ Donnelly  for  ap- 
pellee. 

Baker,  J.     This  was  an  action  by  appellee  agfainst 
appellant  to  recover  damages  for  a  personal  injury 

alleged  to  have  been  sustained  by  reason  of 
***  the  negligence  of  the  latter's  servants.  The 

cause  was  tried  before  a  jury  in  the  superior  court  of 
Cook  county,  wher^  a  verdict  was  returned  in  favor  of 
the  plaintiff  for  $2,500.  Judgment  was  entered  on  the 
verdict,  and  from  said  judgment  an  appeal  was  taken 
to  the  appellate  court.  From  the  judgment  of  affirm- 
ance in  that  court  this  appeal  is  prosecuted. 

The  amended  declaration  consisted  of  four  counts, 
and  alleged — First,  that  on  the  5th  day  of  Juh%  1892, 
the  plaintiff  became  a  passenger  on  one  of  defendant's 
Milwaukee  avenue  cable  cars,  and  that,  while  he  was 
in  the  exercise  of  due  care  and  diligence  for  his  safety, 
the  car  upon  which  he  was  riding  was,  by  reason  o£ 
the  negligence  of  the  defendant's  servants,  caused  to 
collide  with  a  certain  wagon  or  vehicle,  whereby  the 
plaintiff  was  struck,  and  thrown  with  great  violence 
from  the  car ;  second,  that  the  defendant's  servants 
negligently  failed  to  notify  and  warn  the  plaintiff  of 
the  danger  and  proximity  of  the  wagon  ;  third,  that  the 
defendant's  servants  negligently  failed  to  manage  and 
control  said  cars,  so  as  to  prevent  a  collision,  and  care- 
lessly continued  to  operate  said  train  at  a  great  rate  of 
speed  ;  fourth,  that  the  defendant  negligently  allowed 
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the  plaJntiff  to  be  thrown  on  the  pavement  of  the  street, 
and  dragged  a  great  distance. 

The  first  assignment  of  error  is  the  giving-  by  the 
trial  court  of  the  following  instruction  for  the  plaintiff  : 
**  The  court  instructs  the  jury,  the  plaintiff, 
as  a  passenger,  was  not  required  by  law  to  JtrMt'tSilJi 
exercise  extraordinary  care,  or  manifest  the  [|J,!!iJltJlS€tiMi. 
highest  degree  of  prudence  to  avoid  injury. 
All  the  law  required  of  him  while  travelling  as  a  pas- 
senger was  that  he  should  exercise  ordinary  care  and 
prudence  for  his  safety  such  as  ordinarily  careful  per- 
sons would  exercise  under  the  same  circumstances  as 
those  shown  in  evidence."  It  is  said  that  the  two  sen- 
tences of  the  instruction  are  in  conflict  with  each  other 
if  taken  in  a  general  sense,  while,  taken  in  a  special 
sense,  they  are  erroneous,  because  they  pronounce  a 
conclusion  from  the  evidence  which  the  jury  alone  may 
lawfully  determine.  This  criticism  is  too  refined. 
The  obvious  and  unmistakable  meaning  of  the  instruc- 
tion is  that  all  the  care  required  of  the  plaintiff  was 
ordinary  care,  which  is  such  a  degree  of  care  as  ordi- 
narily careful  persons  would  exercise  under  similar  cir- 
cumstances. A  like  instruction  was  approved  by  this 
court  in  Railroad  Co.  v.  Fisher,  141  111.  614,  31  N.  E. 
406.     The  error  is  not  well  assigned. 

The  following  instruction  was  offered  in  behalf  of 
the  defendant:  **The  jury  are  instructed,  as  a  matter 
of  law,  that  ordinary  care  and  prudence  is 
the  exercise  of  that  care  which  every  person  ^eTtTSrir"*^*' 
of  common  prudence  bestows  upon  his  af- 
fairs and  concerns,  and  a  person  of  ordinary  frtideytcc 
bestows  the  hig'hest  degree  of  vigilance  and  care  upo7t 
his  ovjn  affairs  when  danger  surrounds  him  or  he  ap- 
prehends impending  disaster.  The  plaintiff  was  bound 
to  exercise  that  degree  of  care,  and  if,  by  that  degree 
of  care  on  his  part,  the  accident  might  have  been  avoided , 
the  plaintiff  cannot  recover  in  this  case."  Before  giv- 
ing the  instruction,  the  court  modified  it  by  striking 
out  the  words  printed  in  italics.  This,  it  is  insisted, 
-was  error.     But  it  was  not  error.     There  was  no  evi- 

9  (N.  S.)  A  &  E  R  Cas— 17 
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dence  that  the  plaintiflf  had  reason  to  apprehend  disaster 
to  himself  until  the  very  instant  he  was  struck  by  the 
wagon.  Moreover,  the  instruction,  as  asked,  in  effect 
told  the  jury  that  the  plaintiff  was  bound  absolutely  to 
exercise  the  highest  degree  of  vigilance  and  care.  It 
assumed  that  he  knew  that  danger  surrounded  him,  or 
that  he  apprehended  impending  disaster,  when  that  was 
a  question  of  fact  for  the  jury  to  determine  from  the 
evidence  in  the  case. 

The  court  was  requested  in  behalf  of  the  defendant 
to  submit  to  the  jury  the  following  special  interroga- 

tory  :  '*Could  the  plaintiff,  by  the  exercise  of 

ordinary  reasonable  prudence  for  his  own 
safety,  under  all  the  circumstances  which  you  find 
from  the  evidence  surrounded  him  at  the  time  of  the 
injury  complained  of  in  this  case^  have  removed  in  time 
to  avoid  the  injuries  complained  of  f^  But  the  court, 
before  giving  it,  modified  the  same  by  striking  out  the 
words  printed  in  italics,  and  inserting  in  their  stead 
the  words  **accident  in  question,  have  avoided  the  acci- 
dent and  injuries  complained  of."  This  is  assigned  for 
error.  We  think  the  interrogatory  was  properly  modi- 
fied. As  asked  it  presented  a  question  that  was  not 
involved  in  the  case.  The  plaintiff  probably  could 
have  removed  at  any  time  before  the  wagon  struck  him, 
but  would  an  ordinarily  prudent  person  have  done  so  7 
The  proper  inquiry  ^as  not  whether  he  might  not  have 
removed  himself  from  the  car,  but  was,  being  there, 
could  he  have  avoided  the  injury,  by  the  exercise  of 
ordinary  care  and  prudence  ? 

It  is  next  urged  as  a  ground  for  reversal  that  the 
plaintiff's  counsel  made  improper  remarks  to  the  jury, 

and  in  their  presence.  These  remarks  coun- 
Si-iJw™?"'   sel  certainly  should  not  have  made.     But 

the  record  shows  that  he  promptly  retracted 
what  he  had  said,  and  duly  apologized  ;  and  the  court 
instructed  the  jury  to  disregard  the  address  and  argu- 
ment of  counsel  when  based  upon  anything  not  in  evi- 
dence. We  do  not  think,  under  the  circumstances 
which  appear,  that  the  rights  of  the  defendant  could 
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have  been  prejudiced.  We  find  no  material  error  in 
the  record,  and  the  judgfment  of  the  appellate  court  will 
be  affirmed.     Affirmed. 

NOTE. 

Passengers  on  street  cars  are  not  held  to  the  same  degree  of  care 
as  passengers  on  steam  cars.  Augusta  8t  S.  R.  Co.  v.  Renz,  55  Ga. 
126 ;  North  Chicago  St.  R.  Co.  v.  Williams,  52  Am.  &  Eng.  R.  Cas. 
522, 140  111.  275,  29  N.  E.  Rep.  672 ;  affirming  40  111.  App.  590 ;  Con- 
ner V.  Citizens'  St.  R.  Co.,  26  Am.  &  Eng.  R.  Cas.  210,  105  Ind.  62, 
55  Am.  Rep.  177,  4  N.  E.  Rep.  441 ;  Muncie  St.  R.  Co.  v,  Maynard,  5 
Ind.  App.  372,  32  N.  E.  Rep.  343. 


Kingston 

V. 

Ft.  Wayne  &  B.  Ry.  Co. 

{Supreme  Court  of  Michigan,  March  lOy  rSg/,) 

Street  Railways — Injury  to  Passengers — Evidence — Admissibility. — 
In  an  action  to  recover  damages  for  a  personal  injury,  which  the 
defendant  claimed  was  the  result  of  intoxication  on  the  part  of  the 
plaintiff,  it  was  error  to  admit  evidence  to  show  that  the  latter  had 
been  in  the  habit  of  getting  drunk  prior  to  the  accident. 

Same^ Cross-Exam ination  of  Plaintiff— Collateral  Issues. — It  was 
proper  matter  of  cross-examination  of  plaintiff,  for  the  purpose  of 
testing  his  credibility  as  a  witness,  to  inquire  into  his  antecedents, 
but  the  defendant  was  bound  by  his  answers,  and  could  not  intro- 
duce direct  testimony  on  such  subject,  and  thus  raise  a  collateral 
issue. 

Same — Intoxication — Negligence — Instructions.* — Where  the  plain- 
tiff alleged  that  the  defendant's  conductor  pushed  him  off  a  street 
car  and  thereby  caused  his  injury,  it  was  error  to  instruct  the  jury 
that  if  they  found  that  the  plaintiff  was  intoxicated  at  the  time  of 
the  accident  he  could  not  recover,  intoxication  not  being  negligence 
warranting  peremptory  instruction  for  the  defendant  in  such  action, 
but  a  circumstance  to  be  weighed  by  the  jury  in  considering  the 
question  of  contributory  negligence. 

E^RROR  to  Wayne  county  circuit  court.     Reversed, 

Moore  &  Moore ^  for  appellant. 
Conely  d:  Taylor^  for  appellee. 

*See  notes  at  end  of  case. 
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Long,  C.  J.  The  defendant,  on  October  10,  1891, 
owned  and  operated  a   horse   railway  in  the   city   of 

gutei  Detroit.     The  plaintiff  went  upon  one  of  its 

cars  on  that  date,  for  the  purpose  of  being* 
transported  as  a  passenger.  It  was  what  was  called  a 
'•summer  car,"  open  on  both  sides,  with  a  step  or  run- 
ning- board,  consisting-  of  one  board,  extending  the 
length  of  the  car.  The  plaintiff,  being  unable  to  secure 
a  seat,  stood  on  the  running  board,  and  claims  that  the 
conductor  in  charge  of  the  car  negligently  pushed  him 
off,  causing  the  injury  complained  of.  The  defendant 
claims  that  the  plaintiff  was  intoxicated,  and  either 
jumped  or  fell  off.  On  the  trial,  before  a  jury,  the 
defendant  had  verdict  in  its  favor.  Plaintiff  claims  that 
he  was  not  intoxicated  at  the  time  of  the  injury,  and, 
even  if  he  were,  he  had  a  right  to  ride  standing  on  the 
running  board,  and  that  if  he  was  guilty  of  no  neglect, 
and  was  pushed  off  the  car  by  the  negligent  conduct  of 
the  conductor,  he  was  entitled  to  recover.  Complaint 
is  made  of  the  admission  of  certain  evidence,  and  of  the 
refusal  of  the  court  to  charge  certain  requests,  and 
also  to  some  portions  of  the  charge  as  given. 

It  appeared  upon  the  trial  that  the  plaintiff  had 
worked  for  the  Union  Elevator  Company  in  Detroit  for 
seven  years  continuously^  and  that  he  had  severed  his 
connection  with  that  company  between  two  and  three 
years  before  the  injury.  The  foreman  of  the  elevator 
company  was  called  as  a  witness  by  the  defendant,  and 
was  asked  why  the  plaintiff  was  discharged  by  that 
company,  and,  under  objection,  was  permitted  to  testify 
that  it  was  because  of  his  intemperance.  The  superin- 
tendent of  the  elevator  company  was  called  as  a  witness 
by  the  defendant,  and  was  permitted  to  testify,  under 
objection,  that  the  reputation  of  the  plaintiff  among  the 
people  in  and  about  the  elevator  was  that  he  was  a 
drinking  man.  The  defendant  also  was  permitted  to 
show  that  the  plaintiff  was  under  the  influence  of  liquor 
at  different  times  a  year  prior  to  the  accident.  One  of 
the  police  o'fEcers  was  called,  and  permitted  to  testify 
that  he  knew  the  plaintiff  when  he  kept  a  saloon  ;  that 
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at  one  time  there  was  trouble  at  the  saloon,  and  he 
went  in  and  found  the  plaintiflF  and  others  pretty  well 
intoxicated.  Another  police  oflSce  was  called,  and  tes- 
tified that  in  1891  he  had  seen  the  plaintiif  under  the 
influence  of  liquor.  He  was  then  asked,  **Did  you 
know  what  sort  of  place  he  had  ?"  and  answered  that 
he  considered  it  rather  tough.  This  testimony  was 
objected  to  by  counsel  for  the  plaintiff.  Counsel  for 
defendant  insists  that  this  testimony  was  competent 
when  the  plaintiff's  story  and  demand  are  taken  into 
consideration  ;  that  his  story  was  that  the  conductor 
treated  him  in  a  neglig'ent  manner,  whereby  he  was 
caused  to  fall  from  the  running  board  of  the  car  ;  that 
he  did  not  do  anything-  in  whole  or  in  part  to  cause  the 
accident :  and  that  he  was  entitled  to  recover  from  the 
defendant,  not  only  for  the  direct  physical  injury  he 
received,  but  also  for  the  pain  and  suffering-,  loss  of 
time,  and  for  loss  of  work  which  he  would  have  re- 
ceived had  he  not  been  injured  ;  that  the  plaintiff  was 
called  as  a  witness  on  his  own  behalf,  and  therefore 
put  himself  in  the  way  of  an  attack,  not  only  upon  his 
honesty  as  a  party  claimant,  but  also  upon  his  credi- 
bility as  a  witness,  both  g-enerally  and  in  respect  of  his 
version  of  the  occurrence  resulting-  in  his  injury. 
Counsel  contends,  further,  that  the  plaintiff's  own 
counsel  put  his  sobriety  in  issue,  and  that  defendant's 
counsel  went  into  the  matter  on  cross-examination. 

We  think  it  was  proper  examination  to  make  inquiry 
as  to  the  plaintiff's  condition  at  the  time  of  the  injury 
complained  of,  and  that  the  question  was  open  to 
defendant's  inquiry  as  to  whether  the  plaintiff  was  or 
was  not  intoxicated  at  the  time  of  the  injury,  and  that 
the  defendant  had  a  right  to  call  witnesses  to  show  that 
the  plaintiff  was  intoxicated  at  that  time.  The  defend- 
ant's conductor  denied  that  he  pushed  the  plaintiff  off,  or 
was  in  any  way  instrumental  in  his  falling  off  the  car. 
The  defendant  claimed  that  the  plaintiff  fell  off  by 
reason  of  his  intoxication,  and  this  was  a  proper  subject 
of  inquiry. 

But  the  court  was  in  error  in  permitting  the  defend- 
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ant  to  introduce  testimony  showing-  that  two  or  three 

or  more  years  prior  to  that  time  the  plaintiff 
fi5irit?'pMM«^  ^^®  ^^  ^^^  habit  of  becoming-  intoxicated. 
h!iiiMiMHtjr~    This  evidence  was  undoubtedly  prejudicial 

to  the  plaintiff's  case.  It  was  proper  matter 
of  cross-examination  of  plaintiff  to  inquire  what  his 
past  life  had  been,  and  what  company  he  had  kept  in 
the  past,  as  he  was  before  the  jury  as  a  witness  ;  and  it 
was  proper  to  inquire  into  his  antecedents,  as  they  had 
a  direct  bearing  upon  his  credibility  as  a  witness.  The 
defendant,  however,  would  be  bound  by  his  answers, 

as  there  is  no  rule  which  would  permit  the 
Siituiaif"''  defendant  to  introduce  direct  testimony  bear- 
SfuSieZ^"***"  ^"^   upon   those  questions,  thus   raising-   a 

collateral  issue.  The  general  reputation  of 
the  plaintiff  for  truth  and  veracity  was  open  to  inquiry, 
but  the  attack  upon  his  credibility,  which  would  raise 
a  collateral  issue,  was  not  open  to  the  defense.  In 
Williams  V.  Edmunds,  75  Mich.  92,  42  N.  W.  534,  it 
was  held  that  it  was  proper  to  show  whether  the  ser- 
vant who  wcis  alleged  to  have  committed  the  injury  was 
or  was  not  sober  at  the  time  the  injury  was  committed, 
it  being  a  part  of  the  res  g-estce^  but  that  it  was  not 
proper  to  show  his  intoxication  at  other  times,  as  it  was 
raising  a  collateral  issue.  In  Pahey  v.  Crottv,  63. 
Mich.  383,  29  N.  W.  876,  it  was  held  that  in  a"  civil 
action  the  reputation  of  the  plaintiff  was  not  in  issue. 
See,  also,  Pokriefka  v.  Mackurat,  91  Mich.  399,  51 
N.  W.  1059 ;  Klein  v.  Bayer,  81  Mich.  234,  45  N.  W. 
991  ;  Culley  v.  Walkeen,  80  Mich.  443,  45  N.  W.  368. 
It  is  apparent,  therefore,  that  the  court  was  in  error  in 
permitting  the  testimony  showing  the  reputation  of 
plaintiff  as  a  drinking  man  prior  to  the  time  of  the  in- 
jury, as  well  as  in  permitting  the  defendant  to  show  by 
witnesses  called  by  it  the  character  of  the  hotel  which 
he  kept.  As  we  have  said,  these  were  matters  proper 
for  cross-examination,  as  bearing  upon  the  plaintiff's 
character  and  credibility  as  a  witness,  but  they  were 
not  open  to  other  proofs,  as  such  issues  are  collateral 
and  entirely  foreign  to  the  subjects  of  inquiry  in  the 
suit. 
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The  court  charg-ed  the  jury  :  "If  you  find  that  the 
time  he  was  upon  this  place  he  was  intoxicated,  then 
he  could  not  recover  in  this  case,  because  in  the  case  of 
an  intoxicated  man  the  company  .was  not  expected,  and 
the  law  would  not  require  of  this  company  that  it 
should  guard  an  intoxicated  man  against  injury  stand- 
ing in  the  place  he  was  standing."  This  charge  was 
erroneous.  It  was  asserted  by  the  plaintiif  that  he 
was  pushed  off  or  thrown  off  by  defendant's 

conductor,  and  the  fact  that  he  was  intoxica-  5i2!ri"*||*eJet-- 
ted  would  not  give  the  conductor  the  right  initnictiw. 
to  push  him  off.  The  question  of  his  intoxi- 
cation was  a  matter  to  be  taken  into  consideration  bv 
the  jury  in  determining  whether  or  not  the  plaintiff 
was  in  the  exercise  of  due  care  in  standing  upon  the 
running  board  while  he  was  in  that  intoxicated  condi- 
tion ;  but  his  condition  would  be  no  excuse  to  the  com- 
pany if  its  conductor  negligently  and  wrongfully 
pushed  him  off.  In  Thomp.  Neg.  p.  1174,  it  is  said  : 
''Intoxication  on  the  part  of  the  plaintiff  at  the  time  of 
the  accident  does  not  constitute  negligence  in  law, 
warranting  a  nonsuit  or  a  peremptory  instruction  for 
the  defendant,  but  it  is  a  circumstance  to  go  to  the  jury 
on  the  question  of  contributory  negligence."  This 
seems  to  be  the  general  rule.  Stuart  v.  Machiasport, 
48  Me.  477 ;  Alger  v.  City  of  Lowell,  3  Allen,  402. 
Defendant's  conductor  testified  that  the  plaintiff  was 
intoxicated  while  standing  on  the  running  board.  It 
was  therefore  his  duty,  and  he  was  required,  to  exer- 
cise care  in  passing  him  upon  that  running  board.  4 
Am.  &  Eng.  Enc.  Law,  79,  note  5,  and  cases  there 
cited. 

Some  question  is  raised  in  reference  to  the  charge  of 
the  court  as  to  the  preponderance  of  evidence ;  but, 
upon  an  examination  of  the  whole  charge,  we  are  satis- 
fied that  that  question  was  fairly  submitted  to  the  jury, 
or,  at  least,  that  the  plaintiff's  rights  were  not  preju- 
diced by  the  charge. 

For  the  reasons  stated,  the  judgment  will  be 
reversed,  and  a  new  trial  ordered.  The  other  justices 
concurred. 
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Intoxication — Negligence. — Intoxication  does  not  constitute /^r  if 
neg'lig'ence.  But  it  is  evidence  to  g'o  to  the  jury  from  which  they 
may  infer  neg^lig^ence.  Cramer  z/.  Burlington,  42  Iowa,  315;  Thorp 
z/.  Brookfield,  36  Conn.  321 ;  Alf^er  v,  Lowell,  3  Allen,  402 ;  Burns  v. 
Elba,  32  Wis.  605 ;  Stuart  V.  Machiasport,  48  Me.  477 ;  Healey  v. 
New  York,  3  Hun  (N.  Y.)  708;  Robinson  v.  Pioch,  5  Cal.  560 ;  Bal- 
timore, etc.,  R.  Co.  V.  Boteler,  38  Md,  568;  Southwestern  R.  Co.  v, 
Hankerson,  61  Ga.  114 ;  Marquette,  H.  Sl  O.  R.  Co.  v,  Handford,  39 
Mich.  537  ;  Mafrnire  v,  Middlesex  R.  Co.,  115  Mass.  239 ;  Illinois, 
etc.,  R.  Co.  V,  Cragin,  71  111.  177 ;  Illinois  Cent.  R.  Co.  v.  Hutchin- 
son, 47  111.  408;  O'Keefe  v,  Chicago,  R.  I.  &  P.  R.  Co.,  32  Iowa,  467; 
Davis  V.  Oregon  &  C.  R.  Co.,  8  Ore.  172;  Meyer  v.  Pacific  R.  Co.,  40 
Mo.  151 ;  Whalen  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  60  Mo.  323 ;  Brad- 
ley V,  Second  Ave.  R.  Co.,  8  Daly,  289 ;  Button  v,  Hudson  River  R. 
Co.,  18  N.  Y.  248 ;  Ditchett  v.  Spuyten  Duyvil  &  P.  M.  R.  Co.,  5 
Hun  (N.  Y.)  165. 

Same — Evidence — Admissibility. — Unless  the  intoxication  of  the 
party  injured  actually  contributed  to  the  injury,  the  fact  is  not 
admissible  in  evidence  against  him.  Maguire  v,  Middlesex  R.  Co., 
115  Mass.  239 ;  Meyer  v.  Pacific  R.  Co.,  40  Mo.  151 ;  Davis  v.  Oregon 
&  Cal.  R.  Co.,  8  Ore.  172. 

Evidence  of  Habit  as  to  Use  of  Intoxicants. — In  negligence  cases, 
evidence  as  to  the  ordinary  habits  of  the  party  injured  in  regard  to 
the  use  of  intoxicating  liquors  is  not  admissible  in  evidence  to 
prove  negligence  on  his  part  or  for  any  other  purpose.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Bell,  Adm'r,  70  111.  102 ;  Baltimore  &  O.  R.  Co. 
V.  Boteler,  38  Md.  568 ;  Warner  v.  New  York  Central  R.  Co.,  44  N. 
Y.  465 ;  Philadelphia  City  Pass.  R.  Co.  v.  Henrice,  92  Pa.  St.  431. 
Nor  can  drunkenness  be  proved  by  the  declarations  of  a  third  party. 
Lake  Erie  &  W.  R.  Co.  v.  Zoffinger,  15  Am.  &  Eng.  R.  Caa.  371. 

Drunken  Trespassers. — See  6  Am.  &  Eng.  R.  Caa.,  N.  S.,  121, 
note. 
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V. 


Buffalo,  R.  &  P.  Ry.  Co. 

{Court  of  Appeals  of  New  York  ^  Jan,  g,  iSgy,) 

Restoration  of  Highway  by  Railroad  Company — Compliance  with 
Statute — Question  for  Jury.*-^A  railroad  company  constructed  a 
new  public  road  in  place  of  the  old,  which  it  occupied  as  its  right  of 
way.  The  new  highway  was  built  upon  the  brink  of  a  deep  cut,  and 
so  graded  as  to  slope  towards  the  cut,  and  there  were  other  circum- 
stances tending  to  show  negligence  in  its  construction.  Held^  that 
under  the  New  York  law,  which  requires  a  railroad  company  con- 
structing its  road  along  a  highway  to  restore  it  to  its  former 
condition,  or  to  a  condition  that  will  not  unnecessarily  impair  its 
usefulness  as  a  highway,  the  new  public  road  should  not  have  been 
left  in  a  more  dangerous  condition  than  the  old  one  had  been  prior 
to  its  occupancy  as  a  right  of  way  ;  and  whether  the  sta'tute  had 
been  complied  with  was  a  question  of  fact  for  the  jury. 

Same — Liability  of  Succeeding  Companies. — And  the  duty  of  com- 
pliance with  such  statute  (Laws  1890,  c.  565,  §  11)  was  continuous, 
and  inseparable  from  the  franchise,  by  virtue  of  which  the  company 
was  originally  permitted  to  occupy  the  public  road  as  its  right  of 
way  ;  and  a  succeeding  company  could  not  evade  such  obligation 
upon  tbe  ground  that  the  original  occupancy  of  the  public  road  and 
the  construction  of  the  new  highway  were  the  acts  of  other  com- 
panies, to  whose  rights  it  had  succeeded. 

Appeal  from  Fifth  department  supreme  court,  gen- 
eral term.     Affirmed. 

Henry  G.  Danforth,  for  appellant. 
Georg'e  E.  Sfring-^  for  respondent. 

O'Brien,  J.  The  basis  of  the  recovery  in  this  case 
was  the  omission  of  the  defendant  to  perform  the  stat- 
utory duty  to  restore  a  public  highway  to  eMesut«4 
its  former  condition,  or  to  such  state  as  not 
unnecessarily  to  have  impaired  its  usefulness.  The 
plaintiff,  while  driving  upon  one  of  the  public  high- 
ways of  the  town  with  a  horse  and  carriage  was  throw*n 

*See  note  at  end  of  case. 
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out  and  injured.  At  the  point  in  the  highway  where 
the  accident  occurred  there  was  a  defect  which  the  jury 
could  have  found  to  have  been  the  proximate  cause  of 
the  injury.  The  defense  of  contributory  neg'lig'ence 
on  the  part  of  the  plaintiff  was  properly  submitted  to 
the  jury,  and  that  question  has  been  determined  against 
the  defendant  by  the  verdict. 

When  the  railroad  bed  of  the  defendant  was  con- 
structed, about  the  year  1873,  several  rods  of  it  were 
built  in  a  public  highway.  In  order  to  make  a  proper 
grade  for  the  railroad,  the  highway  was  cut  down  from 
17  to  25  feet  below  the  surface,  thus  forming  a  deep 
cut,  with  sloping  banks  on  each  side,  for  a  distance  of 
some  40  or  50  rods. 

The  defendant,  having  appropriated  the  highway  for 
several  rods  in  length  for  its  roadbed,  it  was,  of  course, 
impossible  to  restore  that  identical  road  to  its  former 
state.  The  statutory  duty  could  not  be  performed  ex- 
cept by  the  construction  of  a  new  highway  at  some 
other  place.  This  it  proceeded  to  do  by  the  purchase 
of  a  strip  of  land  south  of  the  railroad,  and  immedi- 
ately adjoining  it,  50  feet  wide  ;  the  old  road  being  3 
rods  in  width.  The  new  highway  was  constructed  and 
laid  out  along  the  brink  of  the  cut  on  the  surface  of  the 
ground,  and  at  the  point  where  the  accident  occurred 
the  cut  was  some  17  feet  below  the  bed  of  the  new 
highway.  On  the  south  bank  of  this  cut  the  defendant, 
or  some  of  its  predecessors  in  title,  in  procuring  gravel, 
had  so  affected  the  slope  of  the  bank  that  a  part  of  the 
new  highway  was  eaten  away,  and  fell  into  the  cut. 
In  this  way  the  highway  was  narrowed  to  33  feet  from 
the  south  boundary  line  to  the  brink  of  the  cut,  and 
there  were  no  guards  or  fences  between  the  highway 
and  the  cut.  The  surface  of  the  road  sloped  quite 
sharply  from  the  south  line  towards  the  cut  at  the  place 
where  the  injury  occurred,  and  there  was  a  considera- 
ble bank  or  rise  on  the  south,  and  a  bend  in  the  line  of 
road.  At  this  point  the  horse  which  the  plaintiff  was 
driving  became  frightened  at  a  passing  train  in  the  cut 
below,  and,  seeking  to  avoid  the  precipice  on  the  north, 
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iwrhich  extended  into  the  highway,  she  reined  the  horse 
to  the  south,  and  in  doing  so  drove  upon  the  bank  or 
higfh  isfround,  and  the  carriage  was  overturned,  and  the 
plaintiff  injured.  The  evidence  tended  to  show  that 
^vhen  the  horse  was  reined  towards  the  south  he  was 
^thin  a  couple  of  feet  of  the  unguarded  declivity.  In 
this  condition  of  the  proof  the  trial  judge  submitted  all 
the  questions  to  the  jury,  and  a  verdict  for  the  plaintiflF 
was  found,  which  has  been  aflSrmed  at  general  term. 

It  is  argued  that  as  the  defendant,  or  rather  its  pre- 
decessor in  title,  constructed  a  new  road  in  place  of  the 
old  one,  which  it  took  for  its  right  of  way,  and  that, 
since  the  new  road  was  suitable  and  equal  to  the  old 
one  in  point  of  safety  and  convenience,  the  whole  stat- 
utory duty  has  been  discharged,  and,  whatever  changes 
may  have  occurred  thereafter  to  render  the  road  more 
unsafe  or  to  impair  its  usefulness,  the  defendant  is  not 
liable  for  the  result  under  the  statute,  whatever  may 
be  the  liability  for  negligence  at  common  law.  There 
are,  we  think,  two  answers  to  this  proposition  : 

(1)  The  construction  of  the  railroad  on  the  line  of  the 
hig-hway  by  sinking  the  tracks  20  feet  below  the  sur- 
face, producing  a  deep  cut,  in  which  trains  were  to  be 
operated,  created  a  new  and  more  dangerous  situation, 
and  the  new  road,  in  order  to  be  as  safe  as 
the  old  one,  or  in  order  to  be  in  such  a  state  B«iurati«i«r 
as  not  unnecessarily  to  impair  its  usefulness,  Slfd  cmihit- 
should  have  been  constructed  and  left  in  a  JSSti-^tSuM 
condition  with  reference  to  all  the  new  sur-  'wJ«nf. 
roundings.     It  does  not  follow  that  because 
the  railroad  laid  out  a  new  road  just  south  of  the  old 
one,  which  it  had  appropriated  for  its  own  purposes,  of 
the   same  width  and  grade,  and  in  the  same  general 
direction,  it  performed  the  duty  enjoined  upon  it  by 
the   statute.     The  new  road  having  been  constructed 
upon  the  brink  of  a  deep  cut,  and  so  graded  that  it 
sloped  towards  the  cut  instead  of  from  it,  was  obviously 
more   dangerous   than   the   old   one,    which    was    not 
menaced  by  any  such  perils.     The  railroad  was,  there- 
fore, in  constructing  the  new  road,  bound  to  take  all 
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reasonable  precautions  to  g*uard  against  acccidents  to 
be  apprehended,  from  these  new  dangers.  It  was 
bound  to  construct  safe  and  permanent  barriers  between 
the  line  of  the  highway  and  the  brink  of  the  cut,  to  so 
grade  the  surface  that  the  tendency  of  travel  should 
not  be  always  towards  a  deep  and  dang-erous  declivity, 
and  to  secure  the  banks  in  such  a  manner  that  a  part  of 
the  highway  would  not  slide  into  the  cut,  as  it  did.  It 
cannot  be  affirmed  as  matter  of  law  that  the  railroad 
ever  performed  this  duty.  It  is  true  that  it  laid  out  a 
new  road  in  another  place  ;  but  whether  this  road,  in 
view  of  all  the  circumstances,  and  with  reference  to 
the  new  condition  of  things,  and  dangers  to  be  appre- 
hended, was  such  a  restoration  of  the  old  one  as  the 
statute  contemplates,  was,  upon  all  the  evidence  in  the 
case,  a  question  of  fact  to  be  determined  by  the  jury. 
The  court  was  not  authorized,  under  the  circumstances 
of  the  case,  to  hold,  as  a  matter  of  law,  that  the  railroad 
had  ever  performed  the  full  statutory  duty.  The  facts 
and  circumstances  bearing  upon  this  question  were  of 
such  a  character  as  to  require  their  submission  to  the 
jury. 

(2)  The  statute  under  consideration  has  frequently 
been  the  subject  of  judicial  construction.  Laws  1890, 
c.  565,  §  11.  The  defendant's  title  to  the  railroad  is 
derived  from  various  corporations  preceding  it  in  the 

operation  of  the  same,  and  it  was   one  of 
eieSiu'ctfLpuicf.  t^ese   corporations    that    appropriated    the 

old  road  and  constructed  the  new  one. 
We  do  not  think  that  the  defendant's  obligations 
are  changed  by  these  facts.  The  duty  of  resto- 
ration is  inseparable  from  the  franchise  granted, 
permittingthe  railroad  to  cross  the  highway,  or  divert 
it  from  the  original  location.  The  duty,  it  is  true,  was 
primarily  imposed  upon  the  corporation  that  appro- 
priated the  highway,  yet,  as  it  was  a  continuing  obliga- 
tion incident  to  the  franchise  when  the  defendant 
became  vested  with  the  property  and  its  privileges,  it 
also  became  burdened  with  the  duty  of  restoration. 
The  duty  was  not  only  to  restore  the  road  to  its  former 
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condition,  but  to  maintain  this  condition  in  a  reasonable 
way,  at  least  so  far  as  its  safety  or  usefulness  was 
affected  by  its  own  acts  and  the  ordinary  operations  of 
its  business.  The  duty  is  not  performed  when  the 
railroad  restores  the  road  on  one  day  and  destroys  it  on 
the  next  day.  Thoug-h  restoration  may  have  been 
made,  yet,  if  the  railroad,  by  its  ordinary  operations, 
destroys  the  benefit  of  such  restoration  to  the  public, 
and  renders  the  road  unsafe,  or  unnecessarily  impairs 
its  usefulness,  the  duty  which  accompanies  the  exercise 
of  the  franchise  imposes  upon  the  corporation  the 
burden  of  further  restoration  and  maintenance.  Any 
other  rule  would  permit  a  railroad,  that  has  once  com- 
plied with  the  statute,  to  destroy  what  it  had  done,  or 
to  allow  it  to  become  useless  or  dangerous,  without 
being  subject  to  any  of  the  remedies  in  favor  of  the 
public  that  the  statute  contemplates.  When  the 
defendant,  or  the  corporation  whose  duty  it  has 
assumed,  built  the  road  on  the  edge  of  the  cut,  and 
subsequently  undermined  the  bank,  thus  causing  the 
roadbed  to  slide  into  the  cut,  leaving  a  dangerous  pit 
or  opening  in  the  highway,  the  continuing  duty  im- 
posed by  the  statute  was  not  complied  with  until  the 
defect  thus  caused  had  been  repaired,  and  the  road 
made  safe.  The  usefulness  of  a  highway  is  unneces- 
sarily impaired,  within  the  meaning  of  the  statute,  by 
a  railroad  that  has  occupied  it,  whenever  it  is  left  in 
such  a  condition  that  it  is  reasonably  probable  that  it 
will  become  unsafe  in  consequence  of  the  new  situation 
and  new  surroundings.  A  highway  laid  out  on  the  top 
of  a  bank  of  gravel  which  is  being  undermined  by 
drawing  off  the  material  for  the  use  of  the  railroad 
track,  should  be  so  secured  and  guarded  by  proper  sup- 
ports and  barriers  as  to  make  it  reasonably  certain  that 
the  roadbed  will  not  fall  into  the  cut ;  and,  if  the  new 
road  is  left  in  such  a  state  that  such  a  result  may  rea- 
sonably be  anticipated,  the  railroad  has  not  complied 
with  the  spirit  of  the  statute.  In  this  case  that  result 
did  occur,  and  the  opening  thus  made  in  the  road  was, 
in  the  judgment  of  the  jury,  a  proximate  cause  of  the 
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accident.  The  defendant,  when  called  upon  to  respond 
in  damag'es  to  the  plaintiff  for  the  injury,  cannot  defeat 
the  claim  by  alleging*  that  the  road  had  once  been  put 
in  proper  condition,  even  if  that  fact  had  been  found  in 
its  favor.  It  left  the  road  with  a  frail  fence  on  the 
south  line  of  the  railroad,  which  soon  fell  into  decay, 
and  disappeared,  thus  exposing  travelers  to  the  perils 
of  the  declivity  below.  It  left  the  bank  in  such  a  con- 
dition that  by  the  use  for  procuring  gravel  for  its  own 
purposes  it  could  easily  be  foreseen  that  at  sometime 
the  roadbed  itself  would  be  undermined,  and  its  safety 
impaired.  All  this  might,  under  the  circumstances, 
have  been  reasonably  anticipated,  and,  as  such  dangers 
in  the  process  of  time  became  more  evident,  it  was  the 
duty  of  the  defendant  under  the  statute  to  guard 
against  them,  and  so  maintain  the  highway  in  a  reason- 
ably safe  condition  against  all  defects  produced  by  the 
railroad.  This  we  conceive  to  be  a  reasonable  con- 
struction of  the  statute,  and  one  that  is  sustained  in 
principle  by  the  following  authorities,  in  which  the 
duty  of  maintenance,  as  well  as  of  restoration,  has  been 
held  to  be  implied  in  the  statute:  Cott  v.  Railroad 
Co.,  36  N.  Y.  214;  People  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  74  N.  Y.  302;  Hatch  v.  Railroad  Co.,  50 
Hun,  644,  4  N.Y.  Supp.  509  ;  Vaughani;.  Railroad  Co., 
72  Hun,  471,  25  N.  Y.  Supp.  246  ;  State  v.  Dayton  & 
S.  E.  R.  Co.,  36  Ohio  St.  434  ;  Burritt  v.  Citv  of  New 
Haven,  42  Conn.  174;  Thayer  v.  Railroad' Co.,  93 
Mich.  150,  53  N.  W.  216.  If  the  duty  of  care  and 
maintenance  is  enjoined  by  the  statute  where  a  railroad 
crosses  a  stream  upon  a  bridge,  or  where  the  highway 
is  changed,  and  made  to  pass  over  the  railroad  above 
grade,  upon  a  bridge  with  approaches,  we  see  no  rea- 
son why  the  same  duty  does  not  exist  in  this  case.  It 
was  a  question  for  the  jury  to  determine  whether, 
upon  either  of  these  grounds,  the  statute  had  been 
complied  with  or  not.  If  it  had  been  disregarded, 
either  in  its  letter  or  spirit,  the  defendant  was  liable 
for  the  damages  resulting  to  the  plaintiff.     Bryant  v. 
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Town  of  Randolph,  133  N.  Y.  70,  30  N.  E.  657  ;  Schild 
V.  Railroad  Co.,  133  N.  Y.  446,  31  N.  E.  327  ;  Post  v. 
Railroad  Co.,  123  N.  Y.  581,  %  N.  E.  7 ;  McMahon  v. 
Railroad  Co.,  75  N.  Y.  231 ;  Masterson  v.  Railroad 
Co.,84N.  Y.  247. 

When  a  public  hig-hway  has  once  been  appropriated 
to  the  use  of  a  railroad  company,  the  statute  contem- 
plates that  the  new  use  maj*^  endanger  the  safety  of  the 
road,  not  only  in  the  first  instance,  but  subsequently 
throug^h  the  operations  of  the  company,  and  by  such 
changes  as  such  operations  may  from  time  to  time  pro- 
duce ;  and  hence  the  duty  of  maintenance  as  well  as 
restoration  is  comprehended  in  the  statute.  This  result 
arises,  not  only  from  the  language  of  the  statute,  but 
from  the  nature  of  the  case,  and  the  new  condition  of 
things  produced  by  the  operation  of  a  railroad  on  a 
higfhway.    Since  the  town  authorities  cannot  make  such 
repairs  or  changes  as  the  safety  of  the  public  maj^  re- 
quire, without  interfering  with  the  management  and 
operation  of  the  railroad,  the  duty  is  imposed  upon  the 
latter,  so  far  as  rendered  necessary  by  its  own  opera- 
tions.    If,  for  instance,  the  railroad  should  find  it  nec- 
essary to  relay  its  track  on  a  different  grade  at  a 
crossing,  the  statute  would  require  it  to  make  such 
repairs  or  changes  in  the  highw;ay  as  to  conform  to  the 
new  situation.     It  would  be  no  answer,  when  charged 
with  failure  to  perform  the  statutory  duty,  to  say  that 
it  had  once  restored  the  road.     So  long  as  changes  are 
made  by  the  railroad,  or  occur  in  consequence  of  its 
operation,  which  affect  the  safety  of  the  highway,  the 
statutory  duty  to  preserve  the  usefulness  of  the  latter 
attaches,  and  remains  until  fully  complied  with.     This 
principle  applies  where  a  new  road  has  been  substi- 
tuted for  an  old  one  along  the  line  of  the  railroad,  as 
in  this  case,  as  well  as  where  the  old  road  is  used  for 
both  purposes.     The  case  was  properly  submitted  to 
the  jury,  and,  as  there  was  no  material  error  in  the 
charge,  the  judgment  must  be  affirmed.     All  concur, 
except  Haight,  J.,  not  sitting.     Judgment  affirmed. 


272  RAILROAD  IN  HIGHWAY.  Vol.  IX 

(N.  S.) 

NOTE. 

I 

Railroads  in  Highway — Restoration. — See  note  to  Cooke  v,  Boston 
&  L/Owell  R.  Co.,  10  Am.  &  Eng.  R.  Cas.  328,  where  the  cases  on  this 
subject  are  collected. 

A  highway  crossed  by  railroafl  tracks  must  be  so  far  restored  to 
its  former  condition  as  not  to  impair  its  usefulness  more  than  the 
additional  use  of  it  for  railroad  purposes  requires,  unless  absolutely 
necessary.  Kvansville  &  T.  H.  R.  Co.  v,  Carvener,  32  Am.  &  Eng. 
R.  Cas.  134,  113  Ind.  Si,  14  N.  E.  Kep.  738,  12  West.  Rep.  203 ;  Ohio 
&  M.  R.  Co.  V.  Bridgeport,  43  III.  App.  89 ;  Rembe  v.  New  York,  O. 
&  W.  R.  Co.,  1  Silv.  App.  154,  102  N.  Y.  721,  fnetn.,  7  N.  E.  Rep.  797, 
2  N.  Y.  S.  R.  498  ;  affirming  32  Hun  68,  mem,  ;  Gulf,  C.  &  S.  F.  R. 
Co.  z/.  Montgomery,  85  Tex.  64,  19  S.  W.  Rep.  1015  ;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Holtcamp,  3  Tex.  App.  (Civ.  Cas.)  527  ;  Missouri  Pac.  R. 
Co.  V,  Speed,  3  Tex.  Civ.  App.  454,  22  S.  W.  Rep.  527  ;  Jamestown  v, 
Chicago,  B.  &  N.  R.  Co.,  32  Am.  &  Eng.  R.  Cas.  263,  69  Wis.  648,  34 
N.  W.  Rep.  728  ;  Grand  Trunk  R.  Co.  v,  Sibbald,  20  Can.  Sup.  Ct. 
259  ;  affirming  18  Ont.  App.  184, 19  Ont.  164 ;  Leitch  v,  Chicago,  etc., 
Ry.  Co.,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  782,  abstr,,  67  N.  W.  Rep.  21 ; 
Buchner  v.  Chicago,  etc.,  R.  Co.,  14  Am.  &  Eng.  R.  Cas.  447,  60  Wis. 
264. 

The  provision  in  section  16  of  Ohio  Corporation  Act  of  May  1, 
1852,  which  requires  a  railway  campany  to  place  a  highway  crossed 
or  diverted  *'in  such  condition  as  not  to  impair  its  former  useful- 
ness,'* is  a  condition  inseparable  from  the  right  or  franchise  granted 
to  such  company  to  cross  the  highway  with  its  railroad  or  to  divert 
it  from  its  location.  State  ex  reL  v,  Dayton  &  S.  E.  R.  Co.,  5  Am. 
&  Eng.  R.  Cas.  312,  36  Ohio  St.  434. 

Where  a  statute  requires  a  highway,  over  which  a  railway  is  con- 
structed, to  be  restored  ''to  its  former  usefulness,*'  the  railroad  com- 
pany must  so  restore  it  that  its  use  by  the  public  shall  not  be  mate- 
rially interfered  with,  nor  the  highway  be  rendered  less  safe  or 
convenient  to  persons  and  teams  passing  over  it — except  in  so  far  as 
diminished  safety  and  convenience  are  inseparable  from  any  cross- 
ing of  a  highway  by  a  railroad.  Whether  the  railroad  company  has 
discharged  its  duty  in  this  regard  is  a  question  for  the  jury.  Rob- 
erts V,  Chicago  &  N.  W.  R.  Co.,  35  Wis.  679. 
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Beckstead 

V. 

Montana  Union  Ry.  Co. 

{Supreme  Court  of  Montanay  Feb,  /,  iSgj,) 

Stock  Killed  on  the  Track — Lawful  Fence— Constitutionality  of 
Act.*— The  law  of  Montana  (Acts  1891,  2d  I^eg.  Assem.  p.  267)  which 
requires  railroad  companies  to  maintain  sufficient  fences  to  prevent 
stock  from  fretting*  on  their  roads,  or  else  respond  in  damages 
for  animals  killed  or  injured,  except  when  ''occasioned  by  the  will- 
ful act  of  the  owner  or  his  agent,"  and  allows  double  damages 
where  the  owner  is  not  paid  within  30  days  after  giving  notice  of 
loss,  is  constitutional. 

Appeal  from  Deer  Lodge  county  district  court. 
Affirmed. 

This  action  was  instituted  under  the  law  of  1891 
(Acts  2d  Leg".  Assem.  p.  267),  requiring  railroad  com- 
panies to  fence  their  roads  by  fences  ''suitable  and 
amply  sufficient  to  prevent  live  stock  from  getting 
thereon,*'  or  else  to  respond  in  damages  for  animals 
killed  or  injured,  except  when  "occasioned  by  the  will- 
ful act  of  the  owner  or  his  agent. ' '  Said  law  also  allows 
double  the  damages  when  not  paid  within  30  days  after 
notice  thereof.  The  complaint  alleged  that  four  head 
of  cattle  belonging  to  plaintiff  (respondent)  had  strayed 
upon  defendant's  (appellant's)  track,  by  reason  of  an 
insufficient  fence,  and  been  killed  by  a  moving  train  ; 
also,  that  defendant  had  not  paid  the  damages  sustained 
within  30  days  after  written  notice.  The  answer  con- 
tained an  admission  of  the  nonpayment  of  damages, 
certain  denials,  and  alleged  affirmatively  that  the  cattle 
had  strayed  upon  its  track  through  a  gate  left  open  by 
plaintiff.  The  replication  denied  the  contributory  neg- 
ligence.    The  trial  resulted  in  a  verdict  for  plaintiff, 

*See  notes  at  end  of  case. 
9  (N.  s.)  A  A  E  R  Cas— 18 
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and  from  the  order  denying-  the  motion  for  a  new  trial, 
and  the  judgment,  defendant  appeals. 

Geo,  Haldorn^  for  appellant. 
Nation  &  Napton,  for  respondent. 

Buck,  J.  (after  stating-  the  facts).  The  appeal  was 
submitted  on  briefs.  Appellant  asks  for  a  reversal  only 
on  the  gfrounds  that  the  act  of  1891  is  unconstitutional, 
•and  that  the  evidence  shows  plaintiff  was  g'uilty  of  con- 
tributory neg-lig-ence,  as  allegfed  in  the  complaint.  The 
brief  filed  in  its  behalf  is  silent  as  to  any  error  com- 
mitted by  the  lower  court  in  instructing  the  jury  or 
ruling-  on  the  evidence.  From  the  record  it  clearly  ap- 
pears that  there  was  a  conflict  as  to  whether  the  fence 
was  a  sufficient  one  under  the  statute,  and  as  to  whether 
the  cattle  had  broken  throug-h  the  fence,  or  gone  upon 
the  track  through  an  open  or  insufficient  gate.  It  does 
not  appear  that  the  gate  was  left  open  by  the  owner  of 
the  cattle  or  any  one  else.  The  court  instructed  the 
jury  that  if  the  gate  had  been  left  open  by  any  one  other 
than  defendant,  and  from  such  negligence  the  cattle 
were  killed,  plaintiff  could  not  recover.  The  jury  evi- 
dently found  that  the  cattle  had  broken  through  the 
fence.  There  was  ample  evidence  to  support  the  ver- 
dict on  the  ground  of  the  insufficiency  of  the  fence. 
There  was  also  evidence  to  show  that  the  gate  was  an 
.  insufficient  one.  Under  these  circumstances,  the  rule 
as  to  a  conflict  in  the  evidence  must  control,  and  the 
authorities  cited  by  appellant  as  to  contributory  negli- 
gence are  inapplicable.  We  hold  the  law  constitutional. 
It  is  substantially  the  Iowa  statute  on  the  same  sub- 
ject. Its  constitutionality  has  been  upheld  in  the  fol- 
lowing cases  :  Railway  Co.  v,  Beckwith,  129  U.  S.  26, 
9  Sup.  Ct.  207  ;  Bennett  v.  Railway  Co.,  61  Iowa,  355, 
16  N.  W.  210.     The  judgment  is  affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 

NOTBS. 

Fence  Laws — Constitutionality. — It  is  in  the  power  of  the  leg'isla- 
^ure  of  a  state  to  require  railways  to  fence  their  tracks.  Chicaf^o, 
M.  Sl  St.  P.  R.  Co.  V,  Dumser,  19  Am.  &  Eng.  R.  Gas.  545,  109  111. 
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402 ;  Galf ,  C.  &  S.  F.  R.  Co.  v.  Rowland,  35  Am.  &  Eng.  R.  Cas.  286, 
70  Tex.  298,  7  S.  W.  Rep.  718.  And  the  passage  of  such  laws  is  a 
▼alid  exercise  of  the  police  powers  of  the  state.  Chicago,  M.  &  St. 
P.  R.  Co.  V,  Dumser,  19  Am.  &  Eng.  R.  Cas.  545,  109  111.  402  ;  Peoria, 
E.  &  D.  R.  Co.  V.  Duggan,  20  Am.  A  Eng.  R.  Cas.  489, 109  111.  537,  50 
Am.  Rep.  619 ;  Chicago  &  N.  W.  R.  Co.  v.  Chicago,  50  Am.  &  Eng. 
R.  Cas.  150,  140  111.  309,  29  N.  E.  Rep.  1109 ;  Kansas  Pac.  R.  Co.  z/. 
Mower,  16  Kan.  573,  9  Am.  Ry.  Rep.  400 ;  Emmons  v,  Minneapolis  & 
St.  L.  R.  Co.,  35  Minn.  503,  29  N.  W.  Rep.  202;  Gorman  v.  Pacific  R. 
Co.,  26  Mo.  441 ;  Pennsylvania  R.  Co.  v,  Riblet,  66  Pa.  St.  164.  It  is 
not  within  the  jurisdiction  of  any  court,  either  state  or  federal,  to 
arrest  the  operation  of  such  statutes.  Ohio  St,  M.  R.  Co.  v.  Russell, 
23  Am.  &  Eng.  R.  Cas.  149,  115  111.  52,  3  N.  E.  Rep.  561. 

Same — Same— Double  Damages.— It  is  competent  for  the  legislature 
to  make  railroads  liable  to  owners  of  stock  which  has  been  killed  by 
reason  of  the  company's  failure  to  fence,  in  damages  double  the 
valne  of  the  stock.  Missouri  Pac.  R.  Co.  v,  Humes,  22  Am.  &  Eng. 
R.  Cas.  557,  115  U.  S.  512,  6  Sup.  Ct.  Rep.  110  ;  Minneapolis  &  St.  L. 
R.  Co.  V.  Beckwith,  38  Am.  &  Eng.  R.  Cas.  267,  129  U.  S.  26,  9  Sup. 
Ct.  Rep.  207  ;  Cairo  &  St.  t,.  R.  Co.  v.  Warrington,  92  111.  157. 

Such  a  statute  does  not  deprive  the  company  of  its  property  with- 
out a  due  process  of  law,  nor  deny  it  the  usual  protection  of  the  law 
within  the  meaning  of  the  fourteenth  amendment  of  the  United 
States  constitution.  Missouri  Pac.  R.  Co.  v.  Humes,  22  Am.  &  Eng. 
R.  Cas.  557, 115  U.  S.  512,  6  Sup.  Ct.  Rep.  110 ;  Cairo  &  St.  L.  R.  Co. 
V,  Peoples,  92  111.  97;  Minneapolis  &  St.  L.  R.  Co.  v,  Beckwith,  38 
Am.  A  Eng.  R.  Cas.  267,  129  U.  S.  26,  9  Sup.  Ct.  Rep.  207. 
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Louisville  &  N.  R.  Co. 
Bowen. 

(Court  of  Appeals  of  Kentucky^  Feb,  ii,  iSgj,) 

Action  for  Injury  to  Stock — Defective  Sunnmons — Limitations.— 
The  plaintiff  brought  his  action  within  the  time  prescribed  by  the 
statute  of  limitations,  but  through  mistake  summons  was  issued  in 
another  name  than  that  of  the  plaintiff,  which  on  his  motion  was 
quashed,  and  another  summons  was  served  on  defendant,  but  after 
such  time  had  expired.  Heldy  that  the  plaintiff's  right  to  recover 
was  not  barred  by  the  statute,  it  not  having  been  incumbent  upon 
him  to  show  that  the  clerk  had  performed  his  duty  in  issuing  sum- 
mons. 

Negligence — ^Admissibility  of  Evidence. — In  an  action  to  recover 
damages  for  the  negligent  killing  of  stock  by  a  railroad  company, 
evidence  to  show  that  sig-n-boards  had  been  erected  at  its  crossings 
and  the  proper  signals  had  been  given  subsequent  to  the  accident  is 
inadmissible. 

Same — Expert  Testimony. — In  such  action  the  opinion  of  a  non- 
expert witness,  based  upon  the  facts  in  evidence,  as  to  the  duty  of 
the  engineer  is  incompetent  evidence. 

Same — Signals. — Where  a  horse  stood  upon  the  company's  right  of 
way,  but  not  upon  a  crossing  or  jipon  its  road  bed,  18  feet  from  the 
track  with  his  head  turned  from  it,the  company  was  not  chargeable 
with  negligence  upon  the  ground  that  its  employees  upon  the  train 
failed  to  blow  the  whistle  or  to  ring  the  bell  in  warning. 

Same — Same — Duty  of  Engineer  to  Keep  Lookout.* — It  is  not  the  du- 
ty of  an  engineer  to  keep  a  lookout  for  animals  straying  near  the  track, 
nor  to  give  the  danger  signal  nor  to  stop  the  train  unless  an  animal  is 
actually  upon  the  track  or  so  near  or  in  such  attitude  as  to  cause  a 
reasonable  apprehension  of  a  collision. 

Appeal  from  Hardin  county  circuit  court.  Reversed, 

W.  H.  Marriott^  for  appellant. 
Sprig-g-  dc  Che  If,  for  appellee. 

*As  to  the  duty  of  the  engineer  to  keep  a  lookout  for  stock  on  the 
track,  see  Missouri  Pac.  R.  Co.  v.  Gedney,  45  Am.  &  Eng.  R.  Cas. 
492,  and  extensive  note,  p.  495,  24  Pac.  Rep.  464  ;  Memphis  &.  Little 
Rock  R.  Co.  V,  Kerr,  40  Am.  &  Eng.  R.  Cas.  171,  and  extensive  note^ 
p.  176,  52  Ark.  162. 
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BuRNAM,  J.  This  ax:tioii  was  broug-ht  by  the  appel- 
lee to  recover  the  value  of  a  horse  which  he  claims  was 
killed  by  one  of  appellant's  trains  by  the  CMfgute*. 
neg'lig'ence  of  its  ag'ents  and  servants  on  the 
24th  day  of  May,  1893.  The  petition  was  filed  on  the 
23d  of  October,  1893,  and  summons  issued  thereon  on 
the  day  of  filing,  but  in  the  name  of  D.  C.  Brown  as 
plaintiff,  which  was  served  on  defendant.  The  return 
on  this  summons  was,  on  the  motion  of  the  plaintiff, 
quashed,  and  on  the  6th  day  of  January,  1894,.  another 
summons  was  issued  giving  the  name  of  the  plaintiff 
asD.  G.  Bowen.  This  summons  was  served  on  the  de- 
fendant on  the  6th  day  of  March,  1894.  The  defendant 
filed  answer,  denying  negligence,  and  pleading  the  six- 
months  statute  of  limitation.  The  plaintiff  filed  a  re- 
ply in  which  he  denied  that  the  cause  of  action  had  not 
accrued* within  six  months  before  the  commencement  of 
the  suit,  and  denying  that  same  was  barred  by  the  stat- 
ute of  limitation.  To  this  plea  the  defendant  demurred, 
which  was  overruled.  The  case  was  then  called  for 
trial,  and,  after  the  hearing  of  the  proof,  and  the  giving 
of  instructions,  all  of  which  were  excepted  to  at  the  time 
by  the  appellant,  the  jury  reported  a  verdict  in  favor  of 
the  appellee  for  $125,  and  judgment  was  entered  ac- 
cordingly. From  that  judgment  this  appeal  is  prose- 
cuted, on  a  number  of  errors  which  have  been  assigned. 

First,  the  appellant  insists  that  one  of'  the  provisions 
of  its  charter  is  that  actions  of  this  character  must  be  in- 
stituted within  six  months,  and  that  the  plain- 
tiff failed  to  file  his  suit  and  have  summons  i!wXk-JSft^n 
issued  thereon  within  that  time.     We  are  of  BSSi""""*" 
the  opinion  that,  in  this  case,  the  plaintiff  had 
filed  his  petition  setting  out  a  cause  of  action,  and  had 
caused  summons  to  be  issued  thereon  in  time,  and  that 
he  bad  done  all  the   law  required  of  him.     It  was  the 
doty  of  the  clerk  to  issue  summons  in  accordance  with 
law,  and  it  was  not  incumbent  upon  the  plaintiff  to  show 
that  he  had  issued  it.    On  the  contrary,  he  had  the  right 
to  repose  confidence  in  the  clerk   not  only  knowing  his 
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duty,  but  on  his  performing*  it*  This  was  the  langiiag-e 
of  the  court  in  the  case  of  Railroad  Co.  v.  Smith's 
Adm'r.,  87  Ky.  501,  9  S.  W.  493,  and  we  think,  is  con- 
clusive of  the  question  of  limitation  ;  but,  as  a  matter 
of  fact,  it  seems  to  us  that  the  plea  of  limitation  would 
not  have  availed  appellant  in  this  action,  as  appellant 
/relied  upon  an  amendment  to  the  charter  of  the  Louis- 
ville &  Nashville  Railroad  Company,  which  was,  in  .ef- 
fect, a  private  statute,  and  it  was  necessary  that  it  be 
specially,  referred  to,  stating  its  title  and  the  day  on 
which  it  became  a  law.  The  reply  was  also  defective 
in  failing  to  set  out  the  facts  of  the  killing,  but  neither 
of  these  omissions  is  of  material  consequence,  as  we 
think  the  action  was  brought  within  the  time  required 
by  the  statute  referred  to. 

Upon  the  trial  of  the  case,  we  think  it  was  error  on 
the  part  of  the  court  to  permit  witnesses  for  appellee 

to  testify  that  signboards  had  been  put  up 
»«filffw«-M-  at  the  crossingf,  and  that  all  trains  had  blown 
ifMeiM.  for  this  crossing  since  the  date  of  the  acci- 

dent. "  While  there  seems  to  be  some 
diversity  of  opinion  on  the  question  of  the  admissibility 
of  evidence  of  this  character  as  a  means  of  showing-, 
neglect  on  the  part  of  the  defendant,  the  decided  weight 
of  authority  is  against  same."  See  Oil  Co.  v.  Tierney 
(Ky.),  17  S.  W.  1025,  and  authorities  there  cited.  Nor 
was  the  testimony  given  by  Williams  in  this  case,  in 
so  far  as  he  expressed  an  opinion  as  to  what  would 
have  been  proper  for  the  engineer  to  have  done  under 
the  circumstances,  competent  evidence.     "Opinions  of 

nonexpert  witnesses  are  never-  received  as 
TSSiii!*''       evidence,   when  all  the  facts   upon  which 

such  opinions  are  founded  are  made  clear  to 
the  court  and  jury.'*  It  is  the  province  of  the  jury  to 
determine  from  the  facts  what  was  proper  to  have  been 
done,  and  the  opinion  of  a  witness  solely  upon- the  facts 
so  demonstrated  was  inadmissible.  See  Clark  z;* 
Fisher,  19  Am.  Dec.  402.  It  is  not  a  witness'  province 
to  give  opinions  on  such  matters,  as  he  could  have  had» 
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in  gfeneral,  no  better  means  of  forming  an  opinion  than 
the  jury  itself. 

By  instruction  No.  6  the  court  told  the  jury  that  *'  it 
is  the  duty  of  the  defendant's  servants,  in  approaching 
a  public  crossing",  to  blow  its  whistle  and  to  ring  its 
bell,  and  if  the  jury  believe  that  it  failed  to  perform 
these  duties,  and  that  by  reason  of  such  failure  the 
plain tifF*s  horse  was  killed,  the  jury  should  find  for  the 
plaintiff."  We  think  that  this  instruction  was  erro- 
neous* and  prejudicial  to  the  rights  of  the  appellant. 
The  testimony  of  Joe  Neighbors  shows  that  the  horse 
of  appellee  was  grazing  upon  the  right  of  way  of  appel- 
lant 15  or  18  feet  from  the  track,  and  that,  when  he 
saw  him,  just  before  the  collision,  he  had  his  head 
turned  from  the  track,  and  the  train  was  about  80  yards 
from  the  horse.  He  states,  on  cross-examination,  that 
the  horse  was  between  the  telegraph  pole  and  the  fence, 
and  the  train  was  between  his  house  and  that  of  Jerry 
Bland  when  the  horse  first  began  to  move,  and  it  was 
about  100  feet  from  his  front  gate  to  Jerry  Bland's 
house.  The  horse  was  not  upon  the  public  crossing, 
although  he  was  grazing  upon  the  right  of  way  near  it. 
The  appellant  was  under  no  obligation  to  |,,,_g,  ,,, 
blow  its  whistle  or  to  ring  its  bell  as  a  warn- 
ing" to  a  horse  which  stood  18  feet  from  the  track,  on 
the  right  of  way,  with  its  head  turned  in  the  opposite 
direction  from  the  track  and  not  upon  a  crossing  or  a 
roadbed  of  defendant.  The  testimony  of  the  engineer 
in  this  case  clearly  shows  that  he  did  not  see  the  plain- 
tiff's horse  until  just  about  the  time  it  was  struck  by 
the  locomotive,  and  that,  owing  to  a  curve  in  the  track 
of  the  railroad,  the  smokestack  and  the  boiler  of  the 
eng'ine  would  have  prevented  him  from  seeing  a  horse 
standing  at  the  exact  spot  where  this  one  was  proven 
to  have  been,  after  they  came  in  sight.  The  fireman, 
Thomas  Millenix,  testified  that  he  saw  the  horse  before 
it  was  struck  ;  that  it  was  standing  over  by  the  fence 
eating  grass,  about  60  yards  from  the  engine  ;  that  it 
whirled  around,  made  a  couple  of  jumps,  and  jumped 
on  the  track  ;  and  that  it  just  had  time  to  wheel  around 
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arid  jump  on  the  track  by  the  time  the  train  arrived  at 

that  point.     The  testimony  of  the  engfineer 

S!r%f%*k««r    ^^^^  showed  that  he  blew  the  whistle  for 
uit9fU&ML     the  station  and  for  the  crossing,  and  that  at 

the  station  the  whistle  could  be  heard  from 
where  it  was  blown  for  the  crossing*  near  where  the 
horse  was  killed  ;  and  he  also  testified  that  he  rang  the 
bell  as  he  approached  this  crossing.  It  seems  to  us, 
from  the  facts  as  proven,  that  the  appellant  did  all  the 
law  imposed  upon  it.  In  the  case  of  Railroad  v.  Bagbv 
(Ky.),  29  S.  W.  320,  the  court  said  :  "  Those  in  charge 
of  a  railroad  train  owe  the  first  duty  to  persons  on  it, 
and  to  assure  their  safety  it  is  necessary  that  the  engi- 
neer should  not  lose  sight  of  the  track  ahead  of  him  ; 
nor  can  the  company  be  held  liable  for  injury  -to  ani- 
mals unless  those  in  charge  could  have  avoided  it, 
having  due  care  for  the  safety  of  those  on  the  train. 
It  would,  therefore,  seem  to  follow  that  an  engineer 
cannot  be  reasonably  expected  or  required  to  look  out 
for  or  to  see  animals  at  all  distances  on  each  side  of  a 
railway  track,  nor  to  give  the  danger  signal  and  stop 
the  train  to  prevent  injury  to  those  straying,  unless 
such  animal  is  actually  on  the  track,  or  else  so  near  or 
in  such  attitude  as  would  induce  a  person  of  ordinary 
care  and  prudence  to  believe  that  there  was  danger  of 
a  collision. "  In  this  case  it  seems  to  us  that  no  amount 
of  care  or  prudence  could  have  prevented  the  accident 
by  which  the  appellee's  horse  was  killed  by  the  rail- 
road train  ;  and  it  further  appears  to  us  that  the  em- 
ployees of  appellant  were  not  in  this  case  guilty  of  any 
actionable  negligence,  and  that  the  court  erred  in  giv- 
ing a  judgment  for  appellee.  The  cause  is  therefore 
reversed,  for  a  new  trial  consistent  with  this  opinion. 
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Farmers'  Loan  &  Trust  Co.  et  aL 

V. 

HOUS ATONIC  R.  Co. 
( Court  of  Appeals  of  New  York,  March  i6y  1897, ) 

Official  Salaries — Actions — Evidence.* — In  an  action  against  a 
corporation  on  a  check,  which  the  plaintiff  alleged  had  been  given 
to  him  by  the  defendant  in  payment  of  his  salary  as  its  president, 
where  the  defense  is  want  of  consideration,  it  was  not  error  to 
admit  evidence  to  show  the  relations  and  transactions  between  the 
parties  from  the  time  of  his  appointment  to  the  time  of  l^is  resigna- 
tion as  president. 

Same — Same — Same. — Where  the  evidence  in  such  action  was,  in 
substance,  that  plaintiff's  predecessors  in  office  had  always  drawn 
a  salary,  that  its  amount  had  been  fixed  by  a  resolution  at  $5,000  per 
annum  several  years  before  his  incumbency,  and  had  not  been 
changed  or  modified  by  any  subsequent  resolution,  the  jury  had 
sufficient  reason  to  find  that  the  plaintiff  while  in  office  was  en- 
titled to  the  same  salary. 

General  Exceptions — Checks— Prima  Facie  Condition. — An  excep- 
tion to  the  admission  of  a  check  in  evidence,  which  contains  no 
specific  objection,  raises  no  question  as  to  defects  which  do  not 
appear  upon  the  face  of  the  check. 

Appeal  from  supreme  court.  First  department, 
general  term.     Affirmed, 

Wheeler  H.    Peckham  and     Hoffmayi    Miller^    for 
appellant. 
David  McClure^  for  respondents. ' 

O'Brien,  J.  This  action  was  brought  by  William 
H.  Starbuck  against  the  defendant  upon  a  check  for 
$12,916.67,  dated  June  15,  1892,  signed 
by  the  defendant's  assistant  treasurer,  CMeBtitM- 
directed  to  the  First  National  Bank  of 
Bridgeport,  Conn.,  for  the  payment  to  the  order 
of  cash  of  the  sum  mentioned.  It  was  indorsed 
by  Starbuck  for  deposit  in  the  Farmers'  Loan  &  Trust 
Company  to  his  credit,  and  was  subsequently  presented 
to  the  drawee,  and  dishonored.     The  trial  resulted  in 

*See  note  at  end  of  case. 
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a  verdict  for  the  plaintiff,  which  was  affirmed  at  the 
general  term.  Subsequent  to  the  entry  of  the  judg-- 
ment  in  that  court,  Starbuck,  the  plaintiff,  died,  and 
the  present  plaintiffs  on  the  record,  his  executors,  were 
broug-ht  in  and  substituted  in  his  place.  It  will  be 
more  convenient,  however,  in  discussing*  the  case  and 
desig'nating-  the  parties,  to  treat  the  record  in  the  same 
way  as  if  the  original  title  of  the  case  had  not  been 
changed.  The  only  cause  of  action  stated  in  the 
complaint  is  upon  the  check  itself.  The  only  defense 
stated  in  the  answer  is  a  denial  of  the  allegation  of  the 
complaint  that  the  defendant  made  the  check,  and, 
further,  that  the  defendant  was  not  at  the  time  in- 
debted to  the  plaintiff,  and  that  there  was  no  considera- 
tion for  the  instrument.  The  pleadings,  therefore, 
presented  two  distinct  issues  or  questions  of  fact  for 
trial :  (1)  Whether  the  check  set  forth  in  the  com- 
plaint was  the  obligation  of  the  defendant,  and  (2) 
whether  there  was  any  consideration  for  the  same  as 
between  the  plaintiff  and  the  defendant.  The  plaintiff's 
contention  was  that  the  check  was  made  and  delivered 
to  him  in  payment  of  his  salary,  as  defendant's  presi- 
dent, from  December,  1887,  when  he  was  elected,  to 
June  15,  1892,  when  he  resigned,  at  the  rate  of  $5,000 
per  year. 

The  learned  counsel  for  the  defendant  complains 
that  the  cause  was  tried  outside  the  pleadings,  and  in 
the  same  manner  as  if  the  action  had  been  brought  for 
the  recovery  of  the  salary.  If  this  contention  were 
correct,  it  would  not  be  a  fatal  objection  in  this  court, 
in  the  absence  of  some  specific  objection  to  that  course, 
since  parties  may,  if  they  so  elect,  depart  from  the 
strict  issues  made  by  the  pleadings,  and  try  other 
questions  relating  to  the  merits  of  the  controversy  by 
consent  or  acquiescence.  But  we  are  unable  to  see 
that  there  tN^as  any  substantial  departure  from  the 
issues  formed  by  the  pleadings.     The  defense  that  no 

debt  was  due  by  the  defendant  to  the  plain- 

ISmI-^bJwSw.  *iff'  ^^^'   Consequently,  that  there  was  no 

consideration  for  the  check,  drew  into  the 
case  all   the   relations  and   transactions   between .  the 
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plaintiff  and  the  defendant  from  the  time  of  his  appoint- 
ment to  the  time  of  his  resignation  as  president.  All 
the  facts  and  circumstances  bearing  on  the  question 
whether  there  was,  in  fact,  a  debt  due  by  the  defend- 
ant to  the  plaintiff  at  the  time  the  check  was  drawn 
were  presented  to  the  jury,  and  it  seems  to  me  they 
were  within  the  issue  of  indebtedness  or  consideration 
for  the  checki  The  plaintiff  had  no  debt  against  the 
defendant,  and  there  was  no  consideration  for  the 
check  unless  the  directors  had  expressly  authorized 
the  salary,  and  fixed  its  amount,  by  pre-existing*  reso- 
lutions. The  plaintiff,  being  not  only  the  president, 
but  a  director  as  well,  could  not  recover  upon  a  quan- 
tum meruit  or  any  implied  contract.  He  was  bound  to 
show  that  the  directors  had  assented  to  his  right  to 
compensation,  or  had  authorized  the  payment  in  some 
form.  Mather  v.  Mower  Co.,  118  N.  Y.  632,  23  N.  E. 
993;  Smith  z;.  Railroad  Co.,  102  N.  Y.  194,  6  N.  E. 
397;  Barril  v.  Proofing  Co.,  50  Hun,  258,  2  N.  Y, 
Supp.  758.  This  drew  into  the  case  the  principal 
question  of  fact  that  was  tried.  It  appears  that  the 
president  of  this  defendant  always  had  a  salary,  com- 
mencing in  1864,  with  a  resolution  fixing  the  compen- 
sation of  the  president  at  $5,000  for  the  ensuing  fiscal 
year.  In  1869  the  salary  was  fixed  at  $3,000,  but  in 
subsequent  years  it  was  again  raised  to  $5,000.  In 
1872,  William  H.  Barnum  was  elected  president,  and 
the  records  of  the  corporation  show  that  there  was 
** voted  to  the  president  a  salary  of  $5,000  a  year." 
Prom  that  time  to  the  death  of  Mr.  Barnum,  15  years 
afterwards,  he  was  re-elected  annually,  and  drew  the 
salary  at  that  amount  without  further  resolution. 
The  plaintiff  succeeded  him,  and,  though  he  knew. 
of  the  resolution-  from  the  books,  he  drew  no 
salary  till  just  before  the  time  of  his  resignation, 
when  be  procured  the  check  in  question  for  a 
portion  of  it.  •  The  resolution  of  1872  was  never 
changed'Or  modified,  and  it  might  well  be  treated  as  the 
standing  authority  for  the  payment  of  the  salary  to  the 
individual  who  filled  the  oflBce,  as  it  had  been  treated 
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for  15  years.  If  that  was  not  so,  it  was,  at  least,  a 
question  for  the  jury  whether,  from  the  existence  of 
the  resolution,  the  acquiescence  of  the  directors,  and 
the  conduct  of  the  plaintiff,  it  was  not  so  understood 

and  treated  by  the  parties  concerned.  All 
ilSt~****~      the    facts  and   circumstances   having  been 

submitted  to  the  jury,  the  verdict  must  be 
treated  in  this  court  as  a  finding-  of  fact  that  there  was 
due  to  the  plaintiff,  at  the  time  the  check  was  drawn, 
the  sum  specified  therein  for  salary.  The  other  ques- 
tion was  whether  the  check  was  that  of  the  defendant, 
and  it  is  intimately  related  to  the  question  already 
referred  to,  and  to  another  question  which  has  been 
discussed  by  the*  learned  counsel  for  the  defendant  with 
considerable  force  and  earnestness.  On  the  trial  the 
plaintiff  pave  the  check  in  evidence  under  the  defend- 
ant's objection  and  exception,  althoug-h  no  ground  of 

objection  was  specified.  Without  deciding- 
tiMf^cSMkl-  what,  in  any  case,  is  the  real  value  or  effect 
IwJi.'**** ^'*    ^^  such  an  exception,  it  is  safe  to  say  that 

it  raised  no  question  as  to  the  execution  of 
the  paper,  or  with  respect  to  any  other  defect  in  the 
proof,  that  could  have  been  supplied  if  a  specific  objec- 
tion had  been  made.  If  the  check,  when  produced, 
was  absolutely  void,  and  proved  nothing,  under  any 
possible  view  of  the  facts,  then  perhaps  a  general 
objection  was  sufficient.  But  upon  its  face  it  appeared 
to  be  the  very  instrument  described  in  the  complaint, 
and  the  check  of  the  defendant.  It  was  signed  by  the 
assistant  treasurer,  and  no  question  was  raised  with 
respect  either  to  the  genuineness  of  his  sig-nature  or 
to  his  authoritv  to  draw  checks  for  the  defendant.  If 
it  proved  or  tended  to  prove  the  allegation  of  the  com- 
plaint, that  the  defendant  was  indebted  to  the  plaintiff 
upon  a  check,  it  was,  of  course,  admissible  in  evidence. 
But  it  is  said  that,  since  the  plaintiff  procured  the  check 
to  be  drawn  for  his  own  benefit,  the  situation  is  the 
same  as  if  he  had  drawn  the  check  himself,  payable  to 
himself  ;  and  hence  it  is  void,  and  proves  no  more  than 
a  piece  of    blank  paper.     At  least,  this  is  what   we 
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nnderstand  to  be,  in  substance,  the  contention  of  the 
learned  counsel  for  the  defendant.  It  should  be 
observed  that  there  is  no  defense  that,  for  any  reason, 
the  parties  to  the  instrument  were  disabled  from  con- 
tracting"  with  each  other,  and  that  is  not  always  admis- 
sible under  the  general  issue  ;  but,  aside,  from  that 
point,  we  do  not  see  how  the  court  could  have  excluded 
the  very  instrument  in  controversy.  If  it  was  infected 
with  any  infirmities,  they  were  not  apparent  on  its  face, 
nor  conclusively  proven. 

Assuming,  as  we  must,  for  the  purpose  of  this  ques- 
tion, that  the  defendant  was  indebted  to  the  plaintiff 
for  the  salary,  he  had  the  right  to  receive  it,  and  some 
one  must  have  had  the  authority  to  pay  him.  If  he 
could  not  draw  the  check  himself,  he  could  ask  some 
other  officer  in  charge  of  the  financial  matters  of  the 
defendant  to  do  so  ;  and  it  appears  that  this  was  sub- 
stantially what  he  did.  When  a  check  is  produced, 
signed  by  the  treasurer  or  assistant  treasurer  of  a  cor- 
poration, and  appearing  on  its  face  to  be  the  check  of 
the  cor|X)ration,  and  no  objection  is  made  to  it  on  the 
ground  that  it  is  not  executed  by  the  proper  person,  or 
in  such  form  as  to  bind  the  corporation,  it  cannot  be 
legal  error  for  the  court  to  receive  it  under  such  an 
issue  as  this  case  presented.  How  much  it  proves 
when  received  is  quite  another  question.  Of  course, 
from  the  standpoint  of  the  defendant,  this  was  not  the 
obligation  or  contract  of  the  railroad,  but  that  depended 
upon  facts  that  the  jury  had  to  pass  upon.  If  there  was 
no  debt  due  to  the  plaintiff,  and  no  authority  to  make 
the  check,  then  it  was  not  an  instrument  made  by  the 
defendant  in  a  legal  Sense  ;  but  from  the  resolution  of 
1872  the  conduct  of  the  plaintiff  and  the  defendant's 
directors,  and  all  the  circumstances  shown,  the  finding 
was  that  a  debt  existed.  The  proofs  were  of  such  a 
character  that  the  court  could  not  properly  have  taken 
that  question  from  the  jury,  and  nothing  appeared  upon 
the  face  of  the  check,  and  nothing  was  indicated  by  the 
objection  made,  that  would  have  justified  its  exclusion 
as  evidence.     The  case  was  very  fully  examined  in  the 
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court  below,  and,  as  it  seems  to  us,  correctly  decided. 
After  a  careful  examination  here,  in  view  of  the  arg'u- 
ment  of  the  learned  counsel  for  the  defendant,  we  have 
been  unable  to  find  any  question  of  law  involved  in 
the  record  of  sufficient  importance  to  warrant  us  in 
disturbing-  the  judgment,  and  it  must,  therefore,  be 
affirmed.     All  concur.     Judgment  affirmed. 

NOTE. 

Salaries  of  Officers.— See  6  Rap.  &  Mack  907,  1072  ;  4  Am.  &  Eng*. 
R.  Cas.  307,  note;  Davis  v,  Memphis  City  R.  Co.,  22  Am.  &  Eng.  R. 
Cas.  1,  and  note,  p.  8,  22  Fed.  Rep.  883 ;  Falkiner  v.  Grand  Janet.  R. 
Co.,  16  Am.  &  Eng.  R.  Cas.  591,  4  Ont.  Rep.  350 ;  Hutton  v.  West 
Cork  R.  Co.,  13  Am.  &  Eng-.  R.  Cas.  655,  L.  R.  23  Ch.  Div.  654; 
Detroit,  etc.,  R.  Co.  v.  Smith,  13  Am.  ^  Eng-.  R.  Cas.  655,  50  Mich. 
112;  Seymour  v,  Detroit,  etc.,  R.  Co.,  22  Am.  Sl  Eng.  R.  Cas.  9,  56 
Mich.  529  ;  Nashua  &  L.  R.  Co.  v.  Paige,  15  Am.  &  Eng.  R.  Cas.  120, 
135  Mass.  145 ;  Brown  et  al,  v,  De  Young  et  at,  (111.),  7  Am.  &  Eng. 
Corp.  Cas.,  N.  S.,  11,  and  foot-not^. 


United  States  Maii.  Line  Co. 

V. 

Carrollton  Furniture  Manuf'g  Co. 

{Court  of  Appeals  of  Kentucky,  Sept.  28,  iSgj,) 

Actions  against  Common  Carriers — Pleadings. — The  plaintiff's 
petition  in  an  action  against  a  common  carrier  for  damage  on 
account  of  injury  to  goods  caused  by  the  negligence  of  the  carrier, 
failed  to  allege  the  ownership  of  the  plaintiff  or  that  he  was  the 
party  with  whom  the  contract  of  shipment  was  made,  but  there  was 
evidence  of  the  fact,  and  the  question  was  submitted  to  the  jury  by 
a  proper  instruction.  Held,  that  a  demurrer  upon  the  ground  of 
such  omission  was  properly  overruled. 

Consignee — Presumption  of  Ownership. — When  the  consignee  is 
the  plaintiff  in  such  action,  the  presumption  of  law,  in  the  absence 
of  proof  to  the  contrary,  is  that  he  is  the  owner  of  the  goods,  and 
that  the  contract  of  shipment  was  made  with  him. 

Liability  of  Connecting  Carriers.* — Where  the  injury  to  the  goods 
is  caused  by  the  negligence  of  a  connecting  carrier,  it  may  be  held 
liable  to  their  owner  in  an  action  for  damages  though  there  existed 
no  privity  of  contract  between  them. 

*See  note  at  end  of  case. 
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Expert  Testimony. — The  opinion'  of  a  freight  boat  captain,  based 
Qpon  the  appearance  of  broken  g'lass,  that  its  fracture  had  been 
caused  bj  a  wreck  on  a  railroad,  is  not  admissible  as  expert  evidence 
of  such  fact. 

Appeal  from  Carroll  county  circuit  court.  A/- 
firmed. 

Gaunt  &  Downs  ^ndij.  A.  Donaldson^  for  appellant. 
Winslovj  &  Winslow^  for  appellee. 

Du  RellE,  J.  Appellee  brought  suit  alleg-ing*  that 
appellant  was  a  common  carrier,  and  as  such  received 
at  Cincinnati  two  cases  of  lookingc-glass 
plates  consigned  by  Heroy  &  Marriner  to 
appellee,  to  be  delivered  at  Carrollton  ;  that  by  the 
gross  negligence  of  appellant  a  large  quantity  of  the 
plate  glass  was  broken,  and  rendered  worthless,  to 
appellee's  damage.  The  consignors  were  joined  as 
plaintifiFs,  and  general  and  special  demurrers  were 
filed  to  the  petition  ;  the  special  demurrer  being  for 
defect  of  parties,  upon  the  ground  that  the  consignors 
were  not  necessary  or  proper  parties.  The  demurrers 
were  overruled.  But  subsequently,  upon  appellant's 
motion,  the  names  of  the  consignors  were  stricken 
from  the  petition  as  plaintiffs.  The  cause  was  sub- 
mitted to  the  court  without  the  intervention  of  a  jury, 
and  the  court  made  separate  findings  of  law  and  fact, 
giving  judgment  in  favor  of  appellee. 

The  first  objection,  which  is  to  the  overruling  of  the 
special  demurrer,  need  not  be  considered,  as  the  court 
struck  from  the  record  the  names  of  the  consignors  as 
plaintiffs. 

It  was  further  insisted  that  it  was  error  to  overrule 
the  general  demurrer  to  the  petition,   inasmuch  as  it 
contains  no  averment  that  appellee  was  the 
owner  of  the  property  injured,  and  no  aver-  JJ*|JJJ,^^rt«i 
ment  that  plaintiff  was  the  party  with  whom  -fiiUiin. 
the  contract  of  shipment  was  made.     The 
general  rule  seems  to  be  that  the  petition  should  aver 
general  or  special  ownership  of  the  property,  or  that 
plaintiff  was  the  party  with  whom  the  contract  of  ship- 
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ment  was  made.  3  Enc.  PL  &  Prac.  841.  But 
there  was  evidence  showing,  and  the  court  found  as  a 
fact,  that  appellee  bought  the  goods  in  New  York,  and 
was,  therefore,  the  owner  ;  and  it  has  been  held  by  this 
court  that  the  failure  to  make  an  averment  of  fact  in  a 
pleading  is  cured  by  the  submission  of  the  question  of 
fact  to  the  jury  by  a  proper  instruction.  The  finding 
of  the  court  upon  this  question  must  be  treated  as 
equivalent  to  the  submission  of  the  question  by  proper 
instruction  to  the  jury.     Had  there  been  a  total  absence 

of  evidence  upon  the  question  of  ownership, 
mSSmI'"'  * '^^^  presumption  of  the  law  is  that  the  party 
owienkip.  to  wbom  the  goods  are  consigned   is   their 

owner,  and  the  person  who  is  entitled  to  sue 
for  the  damage  ;  and  the  action  should,  in  most  cases, 
be  commenced  in  his  name."  Hutch.  Carr.  §  720. 
**The  law  will  presume,  when  nothing  appears  to  the 
contrary,  that  the  consignee  is  the  owner  of  the  goods, 
and  that  the  contract  for  their  transportation  was  made 
with  him  as  such  owner."  Id.  §  736.  We  are  of 
opinion,  therefore,  that  overruling  the  demurrer  was 
not  error  to  the  prejudice  of  any  substantial  right  of 
appellant. 

It  i^  further  insisted  that,  as  the  court  found  as  a 
fact  that  the  glass  was  bought  in  New  York,  shipped 
to  Cincinnati,  and  there  transferred  to  and  received  by 
the  appellant,  and  transported  to  CarroUton,  it  follows 
that  appellant  was  a  connecting  carrier,  and  comes 
within  the  rule  laid  down  in  Muschamp's  Case,  jB 
Mees.  &  W.  421,  that  the  liability  of  one  of  several 
connecting  carriers,  who  receives  goods  for  transpor- 
tation consigned  to  a  point  beyond  his  own  line,  extends 
throughout  the  journey,  until  there  has  been  a  com- 
plete delivery  to  the  consignee,  unless  he  has  made  a 
special  contract  limiting  his  liability  to  his  own  line  ; 
and,  further,  that  the  receiving  carrier  is  alone  liable 
to  an  action,  though  the  loss  or  injury  may  have  oc- 
curred upon  the  line  of  a  connecting  carrier  ;  this  being- 
upon  the  ground  of  want  of  privity  of  contract  between 
the  injured   party  and  the  connecting  carrier.     The 
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rule  there  laid  down  as  to  the  liability  of  the  receiving* 
carrier  has  been  universally  accepted  in  England  and 
a  few  of  the  United  States.  The  general  rule  in  this 
country  is,  however,  that  the  receiving  carrier  is  not 
liable  beyond  its  own  line  in  the  absence  of  a  contract 
to  that  effect ;  and  even  in  those  states  which  have 
adopted  the  English  rule  as  to  the  liability  of  the  re- 
ceiving carrier  there  is  no  case,  except  in  Georgia, 
which  goes  to  the  length  of  holding  that  the  owner 
must  seek  his  remedy  exclusively  against  the  receiv- 
ing" carrier.  '*  But,  even  where  the  English  rule  as  to 
the  extent  of  the  obligation  to  carry  has  been  adopted, 
the  right  of  the  owner  to  proceed  against  the  carrier  in 
fault  in  causing  the  loss  or  damage  has  been  fully 
recognized,  and  is  every  day  acted  upon."  Hutch. 
Carr.  §  150.  In  Bryan  v.  Railroad  Co.,  11  Bush,  599, 
it  was  held:  *'The  rule  is  that  the  carrier,  in  the 
absence  of  any  special  contract,  is  liable  to  the  extent 
of  his  own  route  ;  but  in  this  case  this  special  under- 
taking exists,  and  his  responsibility  is  unquestioned." 
The  case  of  Railroad  Co.  v.  Spratt,  2  Duv.  4,  relied  on 
for  appellant,  does  not  appear  to  us  to  support  the  con- 
tention of  counsel.  In  that  case  there  was  a  contract 
to  carry  the  freight  through,  and  the  action  was  held 
to  have  been  properly  brought  against  the  carrier  with 
whom  the  contract  was  made.  It  was  not  held  in  that 
case  that  the  receiving  carrier  was  exclusively  liable. 
In  our  judgment,  the  rule  is  correctly  stated  in  Hutch. 
Carr.  §  150:  *' But  the  rule  which  allows 
the  action  against  the  carrier  in  fault  as  well  l;!Jti"%Vrri«i. 
as  against  the  one  who  is  primarily  respon- 
sible certainly  commends  itself  upon  grounds  of  both 
justice  and  convenience,  and,  with  the  above  exception 
[Georgia],  is  the  universal  law  of  this  country.  And 
the  mere  fact  that  the  auxiliary  carrier  acts  in  the 
transportation  as  the  agent  of  the  contracting  carrier, 
and  that  there  is  no  privity  of  contract  between  him 
and  the  owner  of  the  goods,  furnishes  no  legal  reason 
why  he  may  not  be  held  liable  to  the  owner  for  any  loss 
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which  may  arise  either  from  his  neg'ligence  or  misfea- 
sance." 

Another  objection  made  by  appellant  is  that  there 
was  no  proof  to  justify  the  finding-  of  the  trial  court  as 
to  the  neglig-ence  of  appellant.  Without  going-  into  the 
evidence  in  detail,  it  is  sufficient  to  say  that  we  think 
the  finding-  is  supported  by  the  evidence. 

The  remaining-  objection  urged  by  counsel  is  that 
the  captain  of  the  boat  was  not  permitted  to  state  that, 

from  his  experience  in  handling  such  freight, 
iper    M  ■•■;.  ^^  cQuld  State  how  the  glass  was  broken, 

and  that,  in  his  opinion,  it  "had  been  struck  in  the 
center  by  some  hard  substance,  such  as  it  would  re- 
ceive in  a  wreck  on  the  railroad  by  being  jammed 
against  something."  We  do  not  think  this  witness 
showed  such  qualifications  as  an  expert  as  to  entitle 
him  to  testify,  from  an  inspection  of  broken  glass,  to 
the  manner  in  which  it  had  been  broken.  Judgment  is 
affirmed,  with  damages. 


NOTE. 

Liability  of  Connecting  Carriers. — The  weig^ht  of  American  caaes 
limits  the  carrier's  liability  as  such,  where  there  is  no  special  con- 
tract, to  its  own  line.  Houston  &  T.  C.  R.  Co.  v.  Park,  1  Tex.  App. 
(Civ.  Cas.)  142 ;  Hunt  v.  New  York  &  E.  R.  Co.,  1  Hilt.  (N.  Y.)  228 ; 
Phillips  V,  North  Carolina  R.  Co.,  78  N.  Car.  294,  16  Am.  Ry.  Rep. 
206;  Nutting  v.  Connecticut  River  R.  Co.,  1  Gray  (Mass.)  502; 
Skinner  v.  Hall,  60  Me.  477;  Reed  v.  Philadelphia,  W.  &  B.  R.  Co., 
3  Houst.  (Del.)  176;  Illinois  C.  R.  Co.  v,  Kerr,  68  Miss.  14,  8  So.  Rep. 
330;  Knott  v.  Raleigh  &  G.  R.  Co  ,  32  Am.  &  Eng.  R.  Cas.  481,  98 
N.  Car.  73,  2  Am.  St.  Rep.  321,  3  S.  E.  Rep.  735 ;  Baltimore  &  O.  R. 
Co.  V.  Schumacher,  29  Md.  168;  Knight  v.  Providence  &  W.  R.  Co., 
9  Am.  &  Eng.  R.  Cas.  90,  13  R.  I.  572,  43  Am.  Rep.  46 ;  McCarthy  v. 
Terre  Haute  &  I.  R.  Co.,  9  Mo.  App.  159  ;  Hunter  v.  Southern  Pac. 
R.  Co.,  42  Am.  &  Eng.  R.  Cas.  501,  76  Tex.  195,  13  S.  W.  Rep.  190  ; 
Insurance  Companies  v.  Railroad  Companies,  3  Am.  &  Eng.  R.  Cas. 
260,  104  U.  S.  146;  Lrotspeich  z/.  Central  R.  &  B.  Co.,  18  Am.  A  Eng. 
R.  Cas.  490,  73  Ala.  306  ;  Swift  v.  Pacific  Mail,  etc.,  Co.,  30  Am.  A 
Eng.  R.  Cas.  105,  106  N.  Y.  206 ;  Rickerson  R.  M.  Co.  v.  Grand 
Rapids,  etc.,  R.  Co.,  32  Am.  &  Eng.  R.  Cas,  487,  67  Mich.  110. 
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New  York,  C.  &  St.  L.  R.  Co. 

V. 

Hamlet  Hay  Co. 

(Supreme  Court  of  Indiana ^  October  26^  iSgy,) 

Obstruction  of  High-Water  Channels — Liability  of  Railroad  Com- 
panies.*— The  provision  of  section  5153,  Rev.  St.  1894  of  Indiana, 
which  allows  a  railroad  to  construct  its  road  in  such  manner  across 
any  watercourse  which  the  route  of  its  road  shall  intersect  as  to 
afford  security  for  life  and  property,  and  requires  that  such  water- 
course shall  not  be  left  in  such  a  condition  as  to  unnecessarily  im- 
pair its  usefulness  or  injure  its  franchises,  does  not  refer  to  the  life 
and  property  nor  the  franchises  of  the  railroad  company,  but  is  for 
the  protection  of  adjoining  property  owners  and  other  interested 
parties. 

Same — Same. — And  high-water  channels,  having  well-defined 
beds  and  banks,  are  watercourses  within  the  meaning-  of  such  pro- 
vision, and  are  not  mere  surface  waters  which  a  railroad  company 
may  obstruct  with  impunity. 

Pleadings — Chargeable  with  Notice. — Where  a  complaint  was  ob- 
jected to  upon  the  ground  that  it  did  not  allege  that  the  defendant, 
a  railroad  company,  knew,  or  could  have  known,  that  floods  were 
likely  to  occur  in  a  stream  which  it  had  obstructed  with  an  embank- 
ment, and  the  complaint  did  contain  allegations  to  the  effect  that 
the  stream  had  been  subject  to  such  floods  from  time  immemorial; 
heldf  that  the  defendant  was-  chargeable  with  notice  of  such 
circumstance. 

Demurrer — Allegations  Not  Pertinent  to  the  Issue. — And  in  such 
an  action  a  paragraph  in  the  answer  in  which  the  railroad  alleged 
that  the  plaintiff  was  not  the  owner  of  the  overflowed  lands  at  the 
date  of  the  construction  of  such  embankment,  and  that  *'the  com- 
plete injury,  if  any,  was  then  done,  and  the  right  of  action,  if  any, 
occurred  then,"  is  subject  to  demurrer,  as  no  right  of  action  for 
damages  caused  by  such  embankment  could  accrue  until  the  occur- 
rence of  a  flood. 

Special  Verdict — Assignments  of  Error. — Where  a  jury  returned  a 
special  verdict  in  the  form  of  answers  to  interrogatories,  and  it  was 
urged  that  the  trial  court  erred  in  submitting  certain  of  such  inter- 
rogatories to  the  jury,  and  also  in  refusing  to  require  more  specific 
answers  to  others;  held^  that  such  errors  should  have  been  alleged 
as  grounds  for  a  new  trial,  and  could  not  be  made  independent  as- 
signments of  error. 

Instructions. — Where  it  is  not  shown  that  all    the  instructions 

*See  Brown  et  ux.  v.  Pine  Creek  Ry.  Co.,  8  Am.  &  Eng.  R.  Cas., 
K  S.,  693,  and  note,  p.  701. 
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given  are  set  out  in  the  record,  it  is  not  necessary  to  decide  whether 
certain  instructions  requested  were  properly  refused. 

Judgments — Excessive  Verdicts. — Where  it  appears  that  a  judg- 
ment for  some  amount  was  proper,  and  there  is  no  motion  to  modify 
such  judgment,  the  question  whether  the  verdict  was  excessive 
cannot  be  reviewed. 

Appeal  from  Marshall  county  circuit  court.  Af- 
firmed. 

Morris^  Bell^  Barrett  &  Morris  and  S.  E.  William^ 
son,  for  appellant. 

A.  A.  Chapin  and  Zollars  &   Wordeii,  for  appellee. 

Howard,  J.  This  was  an  action  by  appellee  against 
appellant  for  damages  alleged  to  have  been  caused  by 
-    -.  * .  the  obstruction  of  natural  water  courses.    It 

is  alleged  in  the  first  paragraph  of  the  com- 
plaint that  in  the  year  1881  the  appellant  constructed 
its  railroad  over  the  Yellow  river,  a  tributary  of  the 
Kankakee;  that,  from  time  immemorial,  during  the 
springtime  and  rainy  seasons  of  the  year  the  waters  in 
said  river  are  swollen  by  rains  and  freshets,  so  that  the 
river  rises  above  its  ordinary  channels,  and  flows  in  high- 
water  channels,  having  well-defined  beds  and  banks,  and 
requires  for  the  free  passage  of  the  water  a  much  wider 
water  way  than  at  other  seasons  of  the  year  ;  that,  at 
the  time  of  the  construction  of  its  said  road,  appellant 
built  a  bridge  over  said  river,  1,800  feet  in  length,  across 
the  ordinary  channel,  and,  at  a  short  distance  to  the 
west  of  said  bridge,  built  two  other  bridges,  each  50 
feet  in  length,  for  the  free  passage  of  water  running  in 
said  high-water  channels  of  said  river  when  so  swollen 
by  rains  and  freshets  ;  that  afterwards,  in  1886,  appell- 
ant unnecessarily  and  negligently  filled  up  all  the 
water  ways  under  said  bridges  with  embankments  of 
earth,  except  the  space  of  119  feet  in  length  under  the 
longest  of  said  bridges,  which  space  so  left  was  insuffi- 
cient for  the  free  passage  of  water  when  the  river  was 
so  swollen  by  rains  and  freshets  as  aforesaid  ;  that  dur- 
ing the  spring  of  1892  the  water  in  the  river  was  so 
increased  bv  rains  and  freshets  that  it  could  not  flow 
through  the  space  left  under  said  bridges,  but,  by  rea- 


Am.  &  Eng.         OBSTRUCTION  OF  STREAMS.  293 

R.  Cas. 

New  York,  Ac,  R.  Co.  v.  Hamlet  Hay  Co. 

son  of  the  filling-  up  of  said  passage  ways  by  embank- 
ments of  earth,  the  water  was  obstructed  and  dammed 
up  so  that  it  overflowed  appellee's  land,  spoiling-  and 
renderingf  worthless  the  hay  and  growing-  grass  thereon. 
The  second  paragraph  of  the  complaint  differs  from  the 
first  principally  in  alleging-  that  the  passage  ways  under 
thesmaller  bridges,  and  which  were  filled  up  by  embank- 
ments, were  separate  and  distinct  water  courses  flowing 
into  Yellow  river. 

It  is  contended  that  the  complaint  is  fatally  defect- 
ive, first,  **because  neither  paragraph  avers  that  the 
manner  of  crossing  Yellow  river  was  not 
necessary  to  secure  life  and  property,  nor  is  ?)j*t?i"{J  *ck 
it  averred  that  the  bridge  could  have  been  neu-iilbuityS' 
maintained  in  a  different  manner  without  in-  lei.'*  "**"' 
jury  to  appellant's  franchise."  This  objec- 
tion is  based,  as  we  think,  upon  a  misapprehension  of 
the  provisions  of  clause  5,  §  5153,  Rev.  St.  1894  (sec- 
tion 3903,  Rev.  St.  1881),  by  which  clause  a  railroad 
corporation  is  empowered  :  **Fifth.  To  construct  its 
road  upon  or  across  any  stream  of  water,  watercourse, 
road,  highway,  railroad  or  canal,  so  as  not  to  interfere 
with  the  free  use  of  the  same,  which  the  route  of  its 
road  shall  intersect,  in  such  manner  as  to  afford  secur- 
ity for  life  and  property  ;  but  the  corporation  shall  re- 
store the  stream  or  watercourse,  road  or  highway,  thus 
intersected,  to  its  former  state,  or  in  a  sufficient  man- 
ner not  to  unnecessarily  impair  its  usefulness  or  injure 
its  franchises."  The  *'life  and  property"  and  the 
'*franchfses"  referred  to  in  the  statute  are  not  those  of 
the  railroad  corporation,  but  those  connected  with  the 
**stream  of  water,  watercourse,  road,  highway,  railroad 
or  canal"  across  which  the  corporation  constructs  its 
road.  The  statute  forbids  the  corporation  to  cross  a 
stream  or  highway  in  such  a  manner  as  to  interfere 
with  the  free  use  of  such  stream  or  highway,  or  in  such 
a  manner  as  to  endanger  the  lives  or  injure  the  prop- 
erty of  those  using  or  having  interests  in  the  stream  or 
highway  ;  and  it  requires,  further,  that  after  the  cross- 
ing is  made  the  corporation  shall  restore  such  stream 
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or  higfhway  to  its  former  state,  or  at  least  so  far  as 
necessary  to  preserve  its  usefulness  and  its  franchises. 
So  far  as  the  corporation's  own  property  and  franchises, 
and  the  safety  of  its  employees  and  passengers,  are  con- 
cerned, the  statute  was  intended  to  make  no  provision. 
See,  as  to  duty  to  restore  stream  or  hig-hway  to  its 
former  condition.  Railroad  Co.  v.  Smith,  61  Fed.  885  ; 
Railway^Co.  v.  Mcintosh,  140  Ind.  261,  38  N.  E.  476. 
It  is  next  objected  that  the  waters  which  backed  up 
over  appellee's  lands  were  flood  waters  occurring^  dur- 
ing rainj^  seasons,  and  as  such  were  surface  waters, 
against  which  appellant  had  a  right  to  build  its  embank- 
ments, even  to  the  damage  of  appellee.  There  is  no 
doubt  that  flood  water,  which  leaves  the  channel  of  a 
stream,  and  spreads  out  over  adjacent  lands,  running  in 
different  directions,  or  settling  in  pools  and  flats,  ceases 
to  be  a  part  of  the  stream,  and  becomes,  in  effect,  sur- 
face water.  Such,  however,  was  not  the  character  of 
the  waters  here  alleged  to  have  been  thrown  back  upon 
appellee's  land.  The  complaint  says  :  "  Prom  time 
immemorial,  during  the  springtime  and  rainy  seasons 
of  the  year,  the  waters  in  said  river  are  swollen  by- 
rains  and  freshets,  so  that  the  river  rises  above  its  or- 
dinary channels,  and  flows  in  high-water  channels,  hav- 
ing well-defined  beds  and  banks,  and  requires  for  the 
free  passage  of  the  water  a  much  wider  water  way  than 
in  other  seasons  of  the  year."     It  was  this  water  flow- 

ing  down  the  stream  within  the  high-water 
channels — ^a  part  of  the  river,  in  fact — 
that  was  obstructed  by  the  embankments,  and  thrown 
back  upon  appellee's  land.  Besides,  the  embankments 
here  complained  of  were  not  built  as  levees  to  keep  wa- 
ters back  from  flowing  upon  the  builder's  own  land^ 
but  obstructions  that  prevented  the  waters  from  flo wing- 
freely  down  the  stream,  as  they  otherwise  would  natu- 
rally have  done.  So  far  as  concerns  the  claim  made 
that  the  bridges  were  built  in  a  careful  manner,  and  so 
as  to  protect  the  charter  rights  of  the  appellant,  we 
may  say,  as  was  said  in  Railroad  Co.  v.  Dick,  9  Ind. 
433,  that  the  embankments  may  have  been  erected  in  a 
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proper  manner,  so  far  as  the  appellant's  interests  are 
concerned,  and  still  be  constructed  in  such  a  manner  as 
necessarily  to  injure  the  appellee.  In  such  a  case  there 
can  be  no  place  for  the  maxim,  '* Damnum  absque  i)z/u- 
ria^^*  and  the  appellee  must  have  its  right  of  action  for 
damages. 

The  third  objection  to  the  complaint  is  that  there  is 
no  allegation  that  the  appellee  was  free  from  fault  in 
causing  the  damage  done.  It  may  be  doubted  that  this 
is  such  a  case  as  to  call  for  that  allegation.  This  is  not 
such  a  case  as  City  of  South  Bend  v.  Paxon,  67  lud. 
228.  The  statement  of  the  injury  in  this  case,  and  of 
its  cause,  is  such  as  to  preclude  fault  on  the  part  of  any 
one  except  the  party  causing  the  obstruction  to  the  wa- 
ter course.  As  a  matter  of  fact,  however,  if  this  were 
necessary,  the  complaint  does,  in  each  paragraph,  allege 
that  the  damage  was  caused  **  without  any  fault  or  neg- 
ligence of  the  plaintiff." 

The  objection  that  there  is  no  allegation  that  appel- 
lant knew  or  could  have  known  that  such  floods  were 
likely  to  occur,  or  that  there  was  any  lack  of 
diligence  on  its  part  in  providing  a  sufficient  "JuJriSiSwT*' 
outlet  for  the  water,  is  equally  without  pert- 
inency. The  complaint  shows  that  from  time  immemo- 
rial such  floods  were  likely  to  occur  in  the  springtime 
and  rainy  seasons.  If  the  appellant  did  not  know  this, 
it  ought  to  have  known  it.  As  said  in  Wood,  R.  R.  § 
271,  the  company  should  have  exercised  '*the  highest 
circumspection"  in  making  provision  for  unusual  stages 
of  water.  See,  also,  Bellinger  v.  Railroad  Co.,  23  N. 
Y.  42. 

The  sustaining  of  a  demurrer  to  the  fifth  paragraph 
of  the  answer  is  next  assigned  as  error.     In  this  para- 
graph it  was  averred  that  the  appellee  was 
not  the  owner  of  the  overflowed  lands  at  the  ?•"■"••/- y!*«f": 
date  of  constructing  the  embankments,  and  totheimae. 
that  **the  complete  injury,  if  any,  was  then 
done,and  the  right  of  action,  if  any, occurred  then."  This 
position  is  not  tenable.     The  record  does  not  show  any 
injury  caused  by  the  obstructions  until  the  spring  of 
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1892.  As  said  in  Sherlock  v.  Railway  Co.,  115  Ind. 
22,  17  N.  E.  171,  so  long  as  no  injury  resulted  to  ap- 
pellee, it  was  entirely  immaterial  to  it  in  what  manner 
the  bridg'e  was  maintained  by  the  railway  company  on 
its  own  land.  The  company  was  required  by  law  to 
construct  and  maintain  its  bridges  **in  such  manner  as 
to  afford  security  for  life  and  property."  It  was  not 
until  the  natural  flow  of  the  stream  was  obstructed  in 
1892,  in  such  a  manner  as  to  damage  appellee's  prop- 
erty, that  a  right  of  action  for  damages  accrued.  It 
may  be  very  true,  as  in  the  case  cited  by  counsel  (Rail- 
road Co.  V.  Young,  135  Ind.  426,  35  N.  E.  177),  that  at 
the  time  of  constructing  the  embankments  under  the 
trestles  a  suit  for  injunction  might  have  been  brought, 
to  prevent  a  multiplicity  of  actions  for  damages,  and 
for  other  reasons  stated  in  that  case.  No  action  for 
damages,  however,  could  accrue  until  some  damage  had 
been  caused. 

The  jury  returned  a  special  verdict  in  the  case,  in 
the  form  of  answers  to   interrogatories,    upon    which 

the  court  rendered  judgment  for  the  ap- 
JlSLVu^f e™V  pellee.     It    is  urged  that    the  court  erred 

in  submitting  certain  of  these  interroga- 
tories to  the  jury,  and  also  in  refusing  to  require 
more  specific  answers  to  others.  The  acts  so  com- 
plained of,  however,  occurred  during  the  progress  of 
the  trial;  and,  if  erroneous,  the  court  should  have  been 
given  an  opportunity  to  reconsider  them  in  passing  up- 
on the  motion  for  a  new  trial.  The  alleged  errors 
ought  therefore  to  have  been  given  as  reasons  for  a 
new  trial,  and  not,  as  here,  made  independent  assign- 
ments of  error.  Moreover,  we  do  not  find  that  any  of 
the  rulingrs  so  called  in  question  were  harmful  to  ap- 
pellant, if,  indeed,  in  any  respect  erroneous. 

In  contending  that  the  evidence  does  not  sustain  the 
verdict,  counsel  for  appellant  say  :  *'Itwas  incumbent 
on  appellee  to  prove  the  existence  of  the  alleged  water 
courses,  and  their  obstruction  by  appellant.  All  other 
questions  are  incidental."  In  this  statement  of  coun- 
sel the  extent  and  character  of  the  evidence  required  to 
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support  the  finding-  of  the  jury  is  well  indicated.  It  is 
enoug'h  for  us  to  say,  as  to  this,  that  we  have  carefully 
gfone  over  the  objections  raised  by  counsel  to  the  suffi- 
ciency of  the  evidence,  and  find  all  such  objections  with- 
out merit.  There  was  competent  and  sufficient  evi- 
dence to  show  the  existence  of  the  water  courses  and 
their  obstruction  as  alleg^ed  in  the  complaint.  Indeed, 
the  very  building*  of  the  several  trestle  bridg-es  in  the  be- 
ginning- g-oes  very  far  to  establish  the  existence  of  the 
water  courses  under  each  of  said  bridges.  The  appel- 
lant was  at  that  time  evidently  of  opinion  that  the 
1,800-feet  bridge  and  the  shorter  bridges  then  built 
were  necessary  in  order  to  allow  the  free  passag-e  of 
the  waters  down  the  Yellow  river  and  the  other  wa- 
ter courses  referred  to  in  the  complaint.  It  can- 
not be  questioned  that  the  waters  in  controversy 
would  all  have  flowed  down  throug-h  Yellow  river  and 
into  the  Kankakee,  as  they  had  done  from  time  imme- 
morial, had  it  not  been  for  the  embankments  com- 
plained of.  That  the  banks  of  the  streams  were  not 
everywhere  clearly  and  sharply  defined  is  not  controll- 
ing. The  character  of  the  country  through  which  the 
streams  flow  must  be  taken  into  account.  Where  the 
country  is  hilly  or  rolling",  the  fall  rapid,  and  the  soil 
easily  cut  and  washed,  there  will,  in  general,  be  a  deep 
and  well-marked  channel.  Where,  however,  the  coun- 
try is  flat,  the  fall  slight,  and  the  soil  turfy  and  full  of 
roots  and  strong  grass,  there  the  channel  will  often  be 
shallow,  and  the  sides  in  many  places  not  sharply 
defined.  But  as  said  in  Mitchell  v.  Bain,  142  Ind.  604, 
42  N.  E.  230  (citing  authorities)  :  **A  stream  does  not 
cease  to  be  a  water  course,  and  become  mere  surface 
water,  because  at  a  certain  point  it  spreads  out  over 
low  ground,  several  rods  in  width,  and  flows  for  a  dis- 
tance without  a  defined  channel  or  banks,  before  flow- 
ing again  in  a  definite  channel.  If  a  water  course  is 
lost  in  a  swamp  or  lake,  it  is  still  a  water-course,  if  it 
emerges  therefrom  in  a  well-defined  channel."  So, 
too,  it  was  said  in  Macomber  v.  Godfrey,  108  Mass. 
219,  that  the  mere  fact  that,  because  of  the  level  char- 
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acter  of  the  land,  the  water  of  a  stream  spreads  over  a 
wide  space  without  apparent  banks,  does  not  deprive  it 
of  its  character  as  a  water  course,  provided  it  usually 
flows  in  a  continuous  current.  See,  also.  Board  v. 
Wagner,  138  Ind.  609,  38  N.  E.  171.  The  Kankakee 
valley  is  a  nearly  level  country ;  the  soil  g'enerally 
peaty  on  the  surface,  and  covered  with  a  strong  growth 
of  native  grass.  The  streams  are  consequently  shallow 
and  sluggish  until  swollen  in  the  rainy  seasons,  when 
they  rise  above  the  usual  dry-weather  banks,  and  flow 
in  broad,  strong  bodies  down  the  valley.  Such  streams 
are,  however,  water  courses,  quite  the  same  as  if  they 
flowed  within  rocky  and  unchangeable  banks.  It  was 
incumbent  on^appellant,  in  the  construction  of  its  road, 
as  we  have  already  seen,  to  take  notice  of  this  character 
of  the  country,  and  provide  ample  accommodations  for 
the  free  passage  of  the  waters  over  its  right  of  way  at 
all  seasons  of  the  year.  The  jury  took  a  moderate  view 
of  what  was  shown  by  the  evidence  to  be  such  sufficient 
passageway  for  the  waters  of  Yellow  river,  and  fixed 
it  at  500  feet,  instead  of  119  feet,  as  left  by  the  embank- 
ment complained  of. 

As  to  the  instructions  of  the  court,  we  need  only  say 
that  we  have  gone  over  them  carefully  and  are  im- 
.  *— *.  pressed    with   the  great  care    and    ability 

shown  in  their  preparation  by  the  distin- 
guished judge  who  presided  at  the  trial.  Whether 
certain  instructions  requested  were  properly  refused, 
we  need  not  inquire,  inasmuch  as  it  is  not  shown 
whether  the  instructions  set  out  in  the  record  were  all 
the  instructions  given  ;    and  in  so  far,  if  at  all,  as  the 

instructions  refused  were  properly  applica- 
wilJe^lrdTrt^     t>le,  they  may  have  been  covered  by  other 

instructions  given.  Neither  need  we  con- 
sider what  is  said  as  to  the  excessive  amount  of  the 
judgment,  on  account  of  interest  allowed.  There  can 
be  no  doubt  that  a  judgment  for  some  amount  was 
proper,  and  there  was  no  motion  to  modify  the  judg- 
ment.    Telegraph  Co.  v.  State,  146  Ind.  ,  45  N. 

E.  473.     Judgment  affirmed. 
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Maine 

V. 

Chicago,  B.  &  Q.  R.  Co. 

(Supreme  Court  of  Iowa,  April  8, 1897.) 

Relief  Associations — Charter  Powers. — A  relief  departmeut  was 
or^^nized  by  a  railroad  company  for  the  support  of  its  employees 
in  case  of  sickness  or  injury,  and  the  payment  of  a  certain  sum  to 
designated  beneficiaries  in  case  of  death,  was  provided  for.  None 
but  employees  of  the  company  could  become  members.  Each  mem- 
ber  had  to  contribute  monthly  a  certain  sum  to  the  relief  fund,  but 
the  company  guaranteed  the  sufficiency  of  such  fund,  and  in  fact 
furnished  a  large  portion  of  the  money  necessary  for  its  support. 
By  the  terms  of  his  agreement  with  the  relief  department  an  injured 
employee  could  elect  either  to  accept  such  benefits  or  to  refuse  them 
and  claim  damages  at  law.  Held,  tha't  such  department  was  for 
the  benefit  of  the  company  and  its  employees,  and  did  not  subject 
the  company  to  the  charge  of  carrying  on  an  insurance  business. 

Sanrie — Same.* — Nor  is  the  agreement  between  the  company  and 
an  employee  embodied  in  the  latter's  certificate  of  membership  in 
such  relief  association,  in  which  it  is  provided  that  -the  acceptance 
of  relief  benefits  shall  release  the  company  from  all  liability  on 
account  of  injuries  to  such  employee,  contrary  to  public  policy. 

Same — Same. — Such  railroad  company  did  not  exceed  its  charter 
powers,  by  becoming  a  party  to  the  association  and  contributing  to 
the  support  of  its  relief  fund,  one  of  its  results  being  to  render  the 
company *s  liability  more  definite  and  certain,  in  cases  where  its 
benefits  are  accepted. 

Pleadings— Indefinite  Allegations. — Where  an  employee  alleged 
that  he  became  a  member  of  the  association  throug-h  duress  and 
coercion  on  the  part  of  the  company,  but  averred  that  it  consisted 
of  threats,  menaces  and  insinuations  which  he  could  not  set  out  in 
the  pleadings,  held,  that  such  charges  were  too  indefinite  t« 
justify  the  invalidation  of  the  contract  of  membership. 

Action  by  Employee — Mistake  as  to  Injuries — Estoppel.* — Where 
an  employee  accepted  benefits  under  such  contract  of  membership, 
believing'  his  injuries  to  be  of  a  temporary  nature,  but  made  no 
eflFort  to  return  the  money  within  a  reasonable  time  after  ascertain- 
ing their  permanent  character,  he  is  estopped  from  claiming  dam- 
ages from  the  company  in  a  subsequent  action  at  law. 

Same — Demurrers. — A.n  amendment  to  the  employee's  petition 
which  was  designed  to  set  out  a  separate  cause  of  action  based 
upon  the  unskillful  treatment  by  the  surgeons  of  the  association, 

*See  notes  at  end  of  case. 
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selected  by  the  company,  but  which  neither  alleged,  in  a  definite 
manner,  lack  of  requisite  skill  on  their  part,  nor  showed  any 
responsibility  in  this  connection  on  the  part  of  the  company,  was 
properly  held  demurrable. 

Appeal  from  Union  county  district  court.    Afflrmed. 

Temple  &  Harding-er^  for  appellant. 

Smith  McPlierson  and  Sullivan  dc  Sullivan^  for  ap- 
pellee. 

Robinson,  J.  In  May,  1892,  the  plaintiff  was  in  the 
service  of  the  defendant  as  flag-man  and  rear  brakeman 

on  one  of  its  passenger  trains.  While  in  the 
line  of  his  duty,  he  was  injured  \y^  a  collision 
of  his  train  with  another,  which  was  going"  in  an  oppo- 
site direction  on  the  same  track.  He  alleges  that  the 
accident  occurred  by  reason  of  the  negligence  of  an 
employee  of  the  defendant  in  failing  to  give  to  the 
conductor  and  engineer  in  charge  of  the  plaintiff's 
train  a  telegraphic  order  to  hold  that  train  at  Red  Oak 
until  the  train  which  was  met  should  arrive  there. 
The  plaintiff  further  alleges  that  the  injuries  which  he 
received  in  the  collision  are  permanent,  and  he  asks 
judgment  on  account  of  them  for  the  sum  of  $1,999.99. 
The  district  court  rendered  judgment  against  him  for 
costs.  The  answer  of  the  defendant  contained  a  gen- 
eral denial,  and  alleged  that,  prior  to  and  at  the  time  of 
the  accident,  the  plaintiff  was  a  member  of  an  associa- 
tion organized  by  the  defendant  and  its  employees, 
which  was  a  department  of  the  defendant,  known  as  the 
'*Burlington  Voluntary  Relief  Department,"  and  by 
reason  of  his  membership,  was  entitled  to  certain  bene- 
fits in  the  way  of  support  and  maintenance  while  injured 
or  sick  during  his  employment  in  the  service  of  the  de- 
fendant, and,  in  case  he  should  die  while  in  that  em- 
ployment, his  wife  would  become  entitled  to  a  benefit ; 
that,  in  the  rules  and  regulations  adopted  by  the  defend- 
ant and  its  employees  for  the  management  of  the  relief 
department,  the  defendant  guarantied  the  expenses 
necessary  to  conduct  it,  and  paid  all  the  expenses  of  its 
management,  and  furnished  a  large  portion  of  the  funds 
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necessary  for  the  payment  of  dues  and  benefits  on  ac- 
count of  the  sickness,  injury,  and  death  of  the  employees 
as  members  of  the  association  ;  that,  in  becoming-  a 
member  of  the  association,  the  plaintiflF  contracted  with 
it  and  the  defendant  to  release  the  defendant  from  all 
liability  on  account  of  any  accident  when  he  or  his  ben- 
eficiary should  accept  the  benefits  due  by  reason  of  the 
accident  on  account  of  his  membership ;  that,  shortly 
after  the  injuries  complained  of  were  received,  the 
plaintiff  made  application  to  the  relief  department  for 
the  sum  of  $39,  which  was  due  him  as  benefits  under 
his  contract,  and  that  the  sums  to  which  he  became  en- 
titled have  been  tendered  to  and  accepted  by  him  in 
settlement  of  the  injuries  for  which  he  now  asks  to 
recover  ;  that  at  and  before  that  time  the  funds  of  the 
relief  dex)artment  were  insufficient  to  meet  the  demands 
against  them,  and  the  defendant  furnished  the  money 
required  for  such  demands,  including*  that  paid  to  the 
plaintiff ;  and  that,  in  consequence  of  such  payments 
and  their  acceptance  by  the  plaintiff,  he  has  released  all 
claims  a^inst  the  defendant  for  the  injuries  in  ques- 
tion. The  answer  of  the  defendant  further  alleg-es 
that,  by  the  terms  of  the  contract  of  the  plaintiff  with 
the  relief  department,  he  had  an  election,  after  receiv- 
ing the  injuries,  to  accept  the  benefits  provided  for  by 
the  contract,  or  to  waive  them,  and  claim  damag-es 
aside  from  the  contract,  but  that  he  could  not  do  both, 
and  that,  by  reason  of  his  acceptance  of  the  benefits  as 
stated,  he  is  estopped  to  recover  in  this  action.  To 
that  answer  the  plaintiff  filed  an  amended  and  substi- 
tuted reply,  and  afterwards  an  amendment  to  his  peti- 
tion, and  still  later  an  amendment  to  his  last  reply.  A 
motion  to  strike  the  amended  and  substituted  reply  from 
the  files,  a  demurrer  to  the  second  division  to  the 
amendment  to  the  reply,  and  a  demurrer  to  the  amend- 
ment to  the  petition,  were  filed  by  the  defendant,  and 
sustained.  The  plaintiff  withdrew  the  first  division 
of  the  amendment  to  his  reply,  and  refused  to  plead 
further.  Judgment  was  then  rendered  in  favor  of  the 
defendant,  as  stated. 
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1.  The  appellant  has  devoted  a  larg^e  portion  of  his 

argument  to  a  consideration  of  his  contract 
-Slrtw^w?"  with  the  relief  association,  and  insists  with 

much  earnestness  that  it  provides  for  insur- 
ance ;  that  it  is  contrary  to  public  policy,  and  is  illegal 

and  void.     Substantially  all  of  the  objections 

thus  made  were  considered  by  us  in  the  re- 
cent case  of  Donald  v.  Railway  Co.  (Iowa),  61  N.  W. 
971,  and  held  not  to  be  well  founded.  We  are  content 
with  the  conclusions  there  announced,  and  do  not  deem 
it  necessary  to  review  them.  As  tending-  to  further 
sustain  them,  however,  we  cite  Railroad  Co.  v.  Bell 
(Neb.),  62  N.  W.  314,  and  Elliott,  R.  R.  §  1379  et  seq. 

2.  The  appellant  contends  that  the  defendant  ex- 
ceeded its  powers  when  it  attempted  to  become  a  party 
to  the  relief  association ;  that  its  charter  does  not 
authorize  it  to  engage  in  the  business  of  insurance,  nor 
in  charitable  or  relief  work  ;  and  that  the  contract  in 
question  is  therefore  void.  The  larger  part  of  the 
argument  of  the  appellant  on  this  branch  of  the  case  is 
an  attempt  to  show  that  the  relief  department  was 
organized  to  carry  on  an  insurance  business  ;  that  the 
business  actually  carried  on  was  of  that  character ;  and 
that  the  contract  of  the  defendant  with  respect  to  it 
was  a  contract  to  provide  insurance,  and  therefore  void. 
The  claims  thus  made  were  urged  in  Donald  v.  Rail- 
way Co.,  sufira\  and  it  was  there  decided  that  the 
relief  department  was  not  an  insurance  company,  and 
we  are  of  the  opinion  that  it  does  not  do  an  insurance 
business,  within  the  meaning  of  the  laws  of  this  state 
which  regulate  insurance  companies.  Whether  the 
chartered  rights  of  the  defendant  are  sufficiently  broad 
to  permit  it  legally  to  aid  in  carrying  on  the  relief  de- 
partment is  a  question  presented  by  the  pleadings,  and 
referred  to  by  the  appellant  briefly  in  argument,  and 
not  mentioned  in  the  argument  of  the  appellee.  The 
argument  of  the  appellant  on  that  point  is  little  more 
than  an  assertion  that  the  defendant  has  not  the  power 
to  aid  the  association.  Under  these  circumstances,  we 
do  not  feel  justified  in  announcing  any  rule  which  shall 
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be  regarded  as  denningf  generally  the  powers  of  rail- 
road companies  in  such  cases,  but  content  ourselves 
with  saying-  only  so  much  as  seems  to  be  necessary  to 
a  decision  of  this  case.  The  relief  department  was 
organized  solely  for  the  benefit  of  the  defendant  and  its 
employees.  No  persons  excepting  those  in  the  service 
of  the  defendant  can  become  members  of  the  associa- 
tion. By  the  regulations  of  the  association,  its  mem- 
bers are  divided  into  five  classes.  Every  member  is 
required  to  contribute  a  fixed  amount  each  month  to  the 
relief  fund,  and  the  amounts  to  be  contributed  and  the 
benefits  to  be  received  by  each  member  are  made  to 
depend  upon  the  class  to  which  he  belongs.  The 
practical  operation  of  the  department  is  to  furnish 
certain  relief  to  its  members  in  cases  of  accident  or 
sickness,  and,  in  case  of  their  death,  to  provide  some- 
thing for  their  relatives  or  other  beneficiaries  designated, 
and  also  to  make  definite  and  certain,  in  cases  where 
th^  benefits  of  the  department  are  accepted,  the  liability 
of  the  defendant  for  injuries  which  have  been  sustained 
in  consequence  of  negligence  on  its  part.  To  this 
extent,  at  least,  the  department  is  beneficial  to  its 
members  and  to  the  defendant.  Since  the  defendant  is 
thus  benefited,  we  cannot  say  that  it  lacks  the  implied 
power  to  aid  the  department  in  the  mode  adopted  in 
this  case.  3  Elliott,  R.  R.  §  1379.  More- 
over, the  plaintiff  has  accepted  benefits 
provided  for  by  his  contract,  and  the  payments  made 
by  the  defendant.  We  conclude  that  the  plaintiff  has 
failed  to  show  that  the  contract  in  question  is  unauthor- 
ized. 

3.  It  is  said  that  the  employees  of  the  defendant  are 
subjected  to  such  influences  that  they  feel  compelled  to 
join  the  department  for  fear  of  losing  their  places, 
and  that  it  is  voluntary  only  in  name.  The  record  sub- 
mitted to  us  does  not  show  any  compulsion  or  undue 
influence  upon  which  a  court  could  act.  The  regula- 
tions of  the  department  expressly  provide  that  no  em- 
ployee shall  be  compelled  to  become  a  member  of  it, 
and  that  any  member  may  withdraw  at  the  end  of  any 
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ECKMAN 

V. 

Chicago,  B.  &  Q.  R.  Co. 

{Supreme  Court  of  Illinois,  Nov.  8,  iSg?,) 

Relief  Association — Release  of  Corporation  from  Liability.*—- A 
railroad  company  organized  a  relief  department  for  the  benefit  of 
its  employees,  and  established  a  relief  fund,  from  which  those  em- 
ployees contributing  thereto  were  entitled  to  certain  allowances  in 
case  of  accident  or  sickness  ;  and  in  the  event  of  death  their  bene- 
ficiaries became  entitled  to  a  certain  amount  from  such  relief  fund. 
Under  the  agreement  of  membership  the  company  was  bound  to 
make  up  any  deficiency  in  such  fund,  and  the  contributing  em- 
ployees agreed  that  their  acceptance  of  relief  should  discharge  the 
company  from  all  liability  at  law  for  accidents  causing  their  injury 
or  death,  but  by  the  terms  of  the  agreement  they  were  at  libertT 
either  to  accept  such  relief  or  to  proceed  at  law  for  damages.  Held, 
that  such  contract  was  not  against  public  policy  and  void. 

Action  by  Employee — Ultra  Vires — Estoppel. — A  railroad  employee 
who  has  accepted  benefits  from  its  relief  department,  and  had 
agreed  in  his  contract  of  membership  that  such  acceptance  should 
discharge  the  company  from  all  liability  for  damages  for  such  inju- 
ries in  an  action  at  law,  is  estopped,  in  an  action  to  recover  damag-es 
for  the  injury  on  account  of  which  he  accepted  such  relief,  from 
claiming  that  the  organization  of  such  department  by  the  company 
was  ultra  vires. 

Coercion  of  Employees— Sufficiency  of  Proof. — Testimony  that  an 
employee  of  a  railroad  company  was  advised  on  three  difiPerent 
occasions  to  become  a  member  of  the  company's  relief  department 
by  a  superintendent,  who  had  the  power  of  discharging  him,  and 
that  he  did  so,  not  because  he  desired  to,  but  in  order  to  stand 
better  with  the  company,  is  insufiicient  to  substantiate  a  charg-e  of 
coercion. 

Appeal  from   First  district  appellate  court.     Af- 
firmed. 

"  This  was  an  action  on  the  case  in  the  superior  court 
of  Cook  county,  by  Charles  H.  Eckman,  the  appellant, 
agB,inst  the  Chicag'o,  Burling'ton  &  Quincy  Railroad 
Company,  the  appellee,  for  damages  for  injuries  sus- 
tained while  in  the  service   of  appellee  at  Buda,  111. 

*See  Maine  v.  Chicago,  B.  &  Q.  R.  Co.,  (Iowa)  ante^  and  note. 
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The  declaration  cbar^gfed  that  the  injury  was  caused  by 
the  neglig'ence  and  recklessness  of  the  defendant.  A 
plea  of  the  general  issue  was  entered,  and  a  trial  had 
before  a  jury.  The  evidence  showed  that  unrntAti 
on  August  29,  1891,  while  a  freight  train 
was  standing  on  the  main  track,  the  appellant  was 
directed  by  the  foreman  to  crawl  under  the  engine, 
and  tighten  up  a  valve,  and  while  so  under  the  engine 
another  train  ran  into  the  rear  end  of  the  freight  train, 
thereby  forcing  the  engine  forward,  and  dragging 
appellant  quite  a  distance,  breaking  his  leg  and  ankle, 
etc.,  whereby  he  was  seriously  injured.  The  railroad 
company  relied  upon  the  fact  that  the  plaintiff  was  a 
member  of  the  Burlington  Voluntary  Relief  Depart- 
ment, and  that  he  had  received  the  benefits  provided  by 
that  department,  as  a  complete  defense.  The  Burling- 
ton Relief  Department  was  organized  June  1,  1889, 
pursuant  to  a  resolution  of  the  board  of  directors  of  the 
appellee  company,  and  ils  object  is  declared  to  be  *'the 
establishment  and  management  of  a  fund,  to  be  known 
as  the  'Relief  Fund,'  for  the  payment  of  definite 
amounts  to  employees  contributing  thereto,  who  are  to 
be  known  as  'Members  of  the  Relief  Fund,'  when, 
under  the  regulations,  they  are  entitled  to  such  pay- 
ment, by  reason  of  accident  or  sickness,  or,  in  the 
event  of  their  death,  to  the  relative  or  other  beneficia- 
ries designated  by  them."  This  fund  consists  of 
voluntary  contributions  from  the  employees,  income 
derived  from  investments  and  from  interest  paid  by 
the  company,  and  appropriations  by  the  company,  when 
necessary  to  make  up  deficiences.  The  railroaid  com- 
pany has  general  charge  of  the  department,  guaranties 
the  fulfillment  of  its  obligations,  pays  interest  at  4  per 
cent,  per  annum  on  monthly  balances  in  its  hands, 
supplies  all  the  necessary  facilities  for  conducting  the 
business  of  the  department,  and  pays  all  its  operating 
expenses.  There  is  also  an  advisory  committee,  hav- 
ing general  supervision  of  the  department,  which  con- 
sists of  the  general  manager  of  the  appellee  as  chairman, 
six  members  selected  by  the  employees  of  the  different 
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divisions  of  the  railroad  company,  and  six  members 
selected  by  the  board  of  directors  of  the  company  ;  the 
chairman  having-  no  voice  except  in  case  of  a  tie.  The 
company  ag-rees  to  pay  any  deficiency  in  the  amount 
required  to  meet  the  claims  on  the  fund.  No  employee 
is  required  to  become  a  member  of  the  relief  fund,  and 
any  member  may  withdrav^^  altog-ether  at  the  end  of  any 
month.  The  members  are  divided  into  different 
classes,  depending:  upon  the  amount  of  their  contribu- 
tions. Each  member  contributes  monthly  a  specified 
sum  according-  to  the  class  to  which  he  belong-s,  which 
is  deducted  from  his  wages,  and  placed  to  the  credit  of 
the  relief  fund.  All  employees  of  the  company 
who  pass  a  satisfactory  medical  examination  are 
eligible  for  membership.  If  a  contributing-  member  is 
under  disabilit}', — that  is,  if  he  is  unable  to  work, — 
whether  such  disability  arises  from  an  injury  received 
while  at  work  or  from  sickness,  he  is  entitled  to  be 
paid  from  the  fund  a  certain  sum  per  day,  varying- 
according-  to  the  contribution  which  he  is  making.  In 
case  of  his  death,  the  beneficiary  designated  by  him  is^ 
entitled  to  be  paid  a  specified  sum  as  designated  in  the 
membership  contract.  The  regulations  also  provide  a 
form  of  application  which  was  used  by  the  appellant, 
in  which  the  appellant  agreed  to  be  bound  by  the  regu- 
lations of  the  relief  department ;  that  a  certain  specified 
portion  of  his  w^ages  shall  be  applied  as  a  voluntary 
contribution  for  the  purpose  of  securing  the  benefits 
provided  ;  that  this  application,  on  approval  by  the 
superintendent  of  the  relief  department,  shall  make 
him  a  member  of  the  relief  fund,  and  constitute  a  con- 
tract between  him  and  the  company ;  that  his  leaving 
the  employment  of  or  discharge  by  the  company  shall 
terminate  the  contract,  except  as  to  benefits  accrued 
and  as  to  death  benefits.  It  also  appoints  the  beneficia- 
ries in  case  of  death,  and  contains  the  following  agree- 
ment: "I  also  agree  that,  in  consideration  of  the 
amounts  paid  and  to  be  paid  by  said  company  for  the 
maintenance  of  said  relief  department,  and  of  the  guar- 
anty by  said  company  of  the  payment  of  said  benefits,. 
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tbe  acceptance  by  me  of  benefits  for  injury  shall  operate 
as  a  release  and  satisfaction  of  all  claims  against  said 
company  and  all  other  companies  associated  therewith 
in  the  administration  of  their  relief  departments,  for 
damag-es  arising  from  or  growing"  out  of  said  injury.'* 
The  regulations  provide  further  that,  should  a  member 
or  his  legal  representative  bring  suit  against  the  com- 
pany for  damages  on  account  of  injury  or  death  of  such 
member,  payment  of  benefits  on  account  of  the  same 
shall  not  be  made  until  such  suit  is  discontinued  ;  and 
that,  if  the  suit  shall  proceed  to  judgment,  or  be  com- 
promised, all  claims  on  the  relief  fund  for  benefits  on 
account  of  such  injury  or  death  shall  be  thereby  pre- 
cluded.    The    relief  department    was    organized    on 
June  1,  1889.     August  31,   1891,  two  days  after  the 
accident  to  the  appellant,   the  appellee  had  paid  for 
operating   expense^  alone   of  the    relief    department, 
$82,958.98.     It  had  also  advanced  towards  the  payment 
of  benefits  during  such  time,  on  account  of  the  insuflB- 
ciency  of  contributions  of  members,  the  sum  of  $10,- 
128.19.     From  June  1,  1889,  lo  April  30,   1892  (this 
suit  having  been  brought  on  May  4,  1892),  the  appellee 
paid  for  operating  expenses  of  the  relief  department 
from  its  funds  $110,538.63.     On  December  31,  1891,  in 
accordance  with  its  regulations,  it  crossed  off  charges 
^inst  the  relief  fund  for  deficiences  which  occurred 
"P  to  that  time,    amounting    to  $20,275.55.     It   had 
jdvanced  on  account  of  further  deficiencies  occurring 
from  January  1,  1892,  to  April  30,  1892,  the  sum  of 
'19,441.27, — making  a  total  paid  and  advanced  by  the 
<^oinpatiy  from  June  1,  1889,  to  April  30,  1892,  the  sum 
^'  $150,255.45.     The  amount  paid  on  account  of  sick- 
^^ss  and  death  from  sickness  from  June  1,   1889,  to 
^Pril  30,  1892,  was  $225,978,  and  the  amount  paid  on 
J^count  of  accident  and  death  from  accident  was  $240,- 
^^•4-9.     This  latter  amount  includes  accident  benefits, 
^^^ther  the  injury  received  was  while  the  employee 
^^  On  or  off  duty.     In  addition,  the  appellee  railroad 
I^^I>any  had  given  oflBce  rent  to  the  department,  and 
^^     the  services  of   the  officials  and   clerks  of  the 
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Operating  department  in  transacting  the  relief  depart- 
ment business,  for  all  of  which  no  charge  was  made. 
The  contributions  of  the  members  have  never  been 
applied  to  any  other  purpose  than  the  payment  of 
benefits.  No  part  of  it  has  ever  been  used  for  the 
payment  of  expenses.  At  the  close  of  1890  the  mem- 
bership of  the  relief  department  was  9,407  ;  at  the 
close  of  1891  it  was  10,336.  At  the  close  of  1892  it 
was  12,283.  During  those  periods  the  number  of  men 
employed  was  somewhere  between  25,000  and  30,000. 
The  appellant,  Eckman,  made  application  for  member- 
ship, in  the  Burlington  Voluntary  Relief  Department, 
July  18,  1890,  which  application  was  approved  August 
4,  1890.  It  provided  that  $2.10  should  be  deducted 
from  his  wages  monthly  for  the  purpose  of  securing 
the  benefits  provided  for  a  member  of  the  second  class, 
with  twice  additional  death  benefit  of  the  first  class. 
These  benefits,  as  shown  by  the  book  of  regulations^ 
were,  for  disability  by  reason  of  accident,  $1  for  each 
day  of  a  period  not  to  exceed  52  weeks,  with  50  cents  a 
day  thereafter  during  the  continuance  of  the  disa- 
bility. Any  bills  for  surgical  attendance  were  to  be 
paid  by  the  relief  department.  The  two  additional 
death  benefits  of  the  first  class  were  $250  each, 
which,  with  the  $500  belonging  to  the  second 
class,  made  the  total  death  benefit  $1,000  to  which  bis 
beneficiary  would  have  been  entitled  in  case  of  death. 
The  appellant  received  $245  for  benefits,  being  the 
amount  he  was  entitled  to  under  the  regulations.  There 
was  also  paid  on  account  of  the  appellant  for  nurses, 
medicine,  and  surgical  attendance  the  sum  of  $121.90. 
The  receipt  of  these  amounts  as  benefits  due  him  from 
the  relief  fund  was  not  disputed.  The  appellant  claims 
that  he  joined  the  relief  department  by  coercion,  and 
that  when  he  received  the  first  payment  he  was  not 
conscious  what  he  was  doing,  on  account  of  being  under 
the  influence  of  opiates  at  the  time,  and  that,  therefore, 
he  had  not  made  a  conscious  election  between  the  two 
alternatives  offered  him  by  the  relief  fund, — either  to 
accept  its  benefits,  or  to  abide  the  event  of  a  suit  for 
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damages, — its  rules  precluding  a  member  from  doing 
both.  The  court  instructed  the  jury  to  find  for  the 
defendant  below,  the  appellee  here.  Appellant  appealed 
to  the  appellate  court  for  the  First  district,  which  court 
affirmed  the  judgment,  from  which  judgment  he  has 
appealed  to  this  court. 

Olio  Gresham  ^nd  CAarles  Aliifig-,  /r.j  for  appellant. 
Chesler    M.    Dawes    and    Frank    O.    Lowden^  for 
appellee. 

Carter,  J.  (after  stating  the  facts).  The  real  con- 
troversy in  this  case  is  not  whether  the  injury  to  the  ap- 
pellant, complained  of,  was  caused  by  the  negligence  of 
the  appellee  company,  but  whether  the  receipt  by  the 
appellant  of  the  benefits  provided  by  the  company  under 
its  contract  with  the  appellant  through  its  relief  depart- 
ment, mentioned  in  the  record  as  the  Burlington  Volun- 
tary Relief  Department,  after  the  happening  of  the 
injury,  constituted  a  sufficient  defense  to  the  action.  It 
was  not  disputed  that  after  the  happening  of  the  injury 
appellant  received  through  this  department  of  the  com- 
pany in  installments,  from  time  to  time,  the  aggregate 
sum  of  $245  as  such  benefits  on  account  of  the  injury 
and  under  his  contract  of  membership,  and  that  there 
was  also  disbursed  by  said  department  for  appellant  for 
nurses,  medicine,  and  surgical  attendance  the  sum  of 
$121.90.  But  it  is  contended  in  the  first 
place,  by  appellant,  that  the  company  could  ?!Ki',lStVf*clr' 
not,  by  a  contract  in  advance,  exempt  itself  IJJfuitJ/"" 
from  liability  to  its  employees  for  its  gross 
negligence  ;  that  such  a  contract  would  be  contrary  to 
public  policy,  and  void.  The  correctness  of  this  posi- 
tion is  undoubted,  and  it  is  not  disputed  on  behalf  of 
the  appellee,  but  its  contention  is  that  the  contract  here 
in  question  is  not  of  that  character  ;  that,  on  the  con- 
trary, it  merely  provided  for  an  accord  and  satisfaction 
after  the  injury  has  been  received,  and  at  the  election 
of  the  injured  employee  ;  and  that  after  the  injury  in 
this  case  there  was  such  accord  and  satisfaction,  and 
that  the  same  is  a  complete  bar  to  a  recovery  in  this 
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suit.  Contracts  of  this  character  have  been  the  sub- 
ject of  judicial  investigation  in  many  cases  in  different 
states,  and  it  has  been  almost  uniformly  held,  where 
the  question  has  arisen  as  in  this  case,  that  they  are  not 
void  as  being  agfainst  a  sound  public  policy.  As  said 
in  Railroad  Co.  v.  Miller,  22  C.  C.  A.  264,  76  Fed. 
439,  by  the  United  States  circuit  court  of  appeals  for 
the  Eighth  district :  '*  The  various  courts  which  have 
had  this  question  under  consideration  appear  to  agree 
that  the  stipulation  in  question  is  not  opposed  to  sound 
public  policy,  but,  on  the  whole,  is  conducive  to  the 
well-being  of  those  whom  it  immediately  affects  inas- 
much as  many  railroad  employees,  owing  to  the  dan- 
gerous character  of  their  employment,  are  hurt  without 
any  culpable  negligence  on  the  part  of  their  employer, 
and  inasmuch  as  the  employee  retains,  until  after  he 
sustains  an  injury,  the  right  to  elect  whether  he  will 
sue  his  employer  for  negligence  or  accept  benefits  from 
the  association.  It  also  appears  to  be  agreed  that  the 
obligation  assumed  by  the  employer  to  maintain  and 
support  such  association  by  contributing  the  funds 
necessary  for  that  purpose  creates  a  privity  of  contract 
between  the  employer  and  all  the  members  of  the  asso- 
ciation, and  at  the  same  time  furnishes  a  sufficient  con- 
sideration to  support  such  contract."  Substantially 
the  same  language  and  reasoning  has  been  used  in  the 
following  cases,  all  of  which  sustain  the  sufficiency  of 
such  a  defense :  Maine  v.  Railroad  Co.  (Iowa),  70  N. 
W.  630 ;  Railroad  Co.  v.  Bell,  62  N.  W.  314.  44  Neb. 
44 ;  Donald  v.  Railway  Co.  (Iowa),  61  N.  W.  971 ; 
Railroad  Co.  v.  Wymore,  58  N.  W.  1120,  40  Neb.  645; 
Vickers  v.  Railroad  Co.,  71  Fed.  139 ;  Lease  v,  Penn- 
sylvania Co.,  37  N.  E.  423,  10  Ind.  App.  47;  Ringle 
V.  Railroad  Co.,  30  Atl.  492,  164  Pa.  St.  529  ;  Shaver 
t;.  Pennsylvania  Co.,  71  Fed.  931;  Otis  v.  Pennsyl- 
vania Co.,  /d.  136;  Johnson  v.  Railroad  Co.,  29  Atl. 
854,  163  Pa.  St.  127;  Spitze  v.  Railroad  Co.,  23 
Atl.  307,75  Md.  162;  Fuller  v.  Association,  10  Atl. 
237,  67  Md.  433 ;  Graft  v.  Railroad  Co.  (Pa.  Sup.),  8 
Atl.  206  ;  Martin  v.  Railroad  Co.,  41  Fed.  125  ;  State  v. 
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Baltimore  &  O.  R.  Co.,  36  Fed.  655 ;  Owens  v.  Rail- 
road Co.,  35  Fed.  715  ;  Griffiths  v.  Earl  of  Dudley,  9 
Q.  B.  Div.  357  ;  Clements  v.  Railroad  Co.  [1894],  2  Q. 
B.  482;  O'Neil  v.  Iron  Co.,  30  N.  W.  688,  63  Mich. 
690. 

The  only  case  to  which  our  attention  has  been  called 
that  is  said  to  announce  a  contrary  doctrine  is  Miller  v. 
Railway  Co.,  65  Fed.  305.  This  case  went  off  on  a 
demurrer  to  the  answer,  and  is  the  same  case  referred  to 
above  as  Railroad  Co.-t;.  Miller,  22  C.  C.  A.  264,  76  Fed. 
439.  On  appeal  to  the  circuit  court  of  appeals  that 
court  used  the  language  quoted  above,  conceding  that 
such  propositions  were  supported  by  adequate  author- 
ity, but  held  the  judgment  of  the  lower  court  on  the 
demurrer  correct,  and  pointed  out  specifically  wherein 
the  answer  was  insufficient,  although  the  lower  court 
placed  its  decision  on  a  different  ground,  holding  the 
contract  itself  insufficient  to  bar  the  suit  for  dam- 
ages. In  the  case  at  bar  the  appellee  contributes 
largely  to  the  fund  under  its  agreement  to  make  up  or 
guaranty  deficits,  to  furnish  surgical  aid  and  attendance, 
to  pay  all  the  expenses  of  the  administration  and  man- 
agement, and  to  become  responsible  for  the  safe-keep- 
ing of  the  funds  of  the  relief  department.  Such 
contributions  by  the  appellee  to  the  relief  department 
would  be  sufficient  consideration  for  a  discharge  of  the 
appellee's  liability  to  appellant  for  the  injury  sustained, 
after  he  accepted  the  benefits  of  the  fund  so  maintained. 
Nor  does  the  fact  that  the  fund  was  in  part  formed  by 
his  contributions  to  it  alter  the  case.  The  agreement 
that  the  acceptance  of  the  benefits  for  the  injury  from 
the  relief  fund  should  operate  as  a  release  and  satisfac- 
tion of  all  claims  against  the  company  on  account  of 
such  injury  cannot  be  construed  as  a  provision  exempt- 
ing the  company  from  liability  for  its  own  negligence. 
As  said  in  Johnson  v.  Railroad  Co.,  snpra\  *' The 
benefits,  by  the  regulations  of  the  relief  association, 
become  due  to  members  whenever  disabled  by  accident 
in  the  railroad  company's  service,  or  by  sickness  or 
injury  other  than  in  the  company's  service,  without 
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reference  to  the  question  of  negligence  at  all.  As  these 
provisions  include  benefits  in  cases  of  accident  pure 
and  simple,  of  injury  by  the  negligence  of  fellow 
workmen,  and  by  the  member's  own  contributory  neg- 
ligence, it  is  apparent  that  they  cover  a  wide  field,  in 
which  there  is  no  liability  of  the  railroad  company  at 
all.  Such  cases  are  probably  a  large  majority  of  those 
occurring  to  railroad  employees,  and  the  association, 
therefore,  is  of  the  highest  order  of  beneficial  societies. 
But,  even  in  cases  oif  injury  through  the  company's 
negligence,  there  is  not  a  waiver  of  any  right  of  action 
that  the  person  injured  may  be  thereafter  entitled  to. 
It  is  not  the  signing  of  the  contract,  but  the  acceptance 
of  benefits  after  the  accident,  that  constitutes  the 
release.  The  injured  party,  therefore,  is  not  stipulat- 
ing for  the  future,  but  settling  for  the  past.  He  is  not 
agreeing  to  exempt  the  company  from  liability  or  neg- 
ligence, but  accepting  compensation  for  an  injury 
already  caused  thereby.  He  may  as  well  accept  it  in 
installments  as  in  a  single  sum,  and  from  an  appointed 
fund,  to  which  the  company  has  contributed,  as  from 
the  company's  treasury,  as  a  result  of  litigation.  The 
substantial  feature  of  the  contract,  which  distinguishes 
it  from  those  held  void  as  against  public  policy,  is  that 
the  party  retains  whatever  right  of  action  he  may  have 
until  after  knowledge  of  all  the  facts,  and  an  oppor- 
tunity to  make  his  choice  between  the  sure  benefits  of 
the  association  or  the  chances  of  litigation.  Having 
accepted  the  former,  he  cannot  justly  ask  the  latter  in 
addition."  In  every  case  of  injury  the  injured  party 
has  the  right  to  compromise  the  damages  for  any  valu- 
able consideration,  no  matter  how  small  ;  and,  if  he 
chooses  to  accept  a  smaller  amount  than  he  might  have 
been  able  to  secure  at  the  hands  of  a  jury,  such  settle- 
ment is  nevertheless  a  full  accord  and  satisfaction,  and 
a  bar  to  the  prosecution  of  any  suit  for  damages  for 
such  injuries.  It  is  well  known  that  railroad  compa- 
nies frequently  compromise  such  suits  out  of  court* 
and  such  compromises  are  always  upheld,  i"f  honestly 
and  fairly  made.     Here  is  an  agreement  made  bet  wee* 
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the  railroad  company  and  the  appellant  that  the  accept- 
ance of  the  benefits  should  release  thie  railroad  company 
from  responding*  in  damages  as  the  result  of  an  action 
at  law.  It  is  not  this  agreement  alone  that  constitutes 
the  release,  but  the  acceptance  of  the  benefits  therein 
stipulated,  well  knowing  that  the  acceptance  of  such 
benefits  will  have  the  effect  of  a  release.  That  the 
appellant  knew  what  the  effect  of  the  acceptance  of  the 
benefits  was,  is  not  disputed.  He  was  furnished  with 
a  handbook,  which  plainly  stated  that  an  injured  mem- 
ber may  either  accept  the  benefits  of  the  fund,  or  rely 
upon  the  issue  of  a  suit ;  that  he  cannot  do  both.  The 
agreement  is  not  against  public  policy,  as  it  merely  puts 
the  employee  to  his  election,  after  an  injury  has  been 
sustained  by  him,  either  to  take  the  benefits  of  the  relief 
fund,  to  which  the  appellee  has  materially  contributed, 
or  to  sue  for  damages  in  a  court  of  law. 

Appellant^s  next  contention  is  that  the  appellee  had 
no  right  to  go  into  the  insurance  business,  and  that  the 
whole  relief-department  scheme  is  both  illegal  under 
the  insurance  laws  of  this  state,  and  ultra  vires  of  a 
railroad  corporation.  The  Burlington  Voluntary  Re- 
lief Department  is  not  incorporated  as  such,  but  is 
managed,  as  has  been  stated,  by  some  of  the  officials  of 
the  appellee,  and  the  appellee  contributes  funds  to  it. 
The  application  was  made  to  the  superintendent  of  the 
relief  department  of  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  The  relief  department  is  composed 
of  the  appellee  and  six  other  railroad  corporations  and 
certain  of  the  employees  of  the  same.  That  such 
relief  department  is  not  an  insurance  company  has 
been  held  in  Donald  v.  Railway  Co.,  supra,  and  in 
Johnson  v.  Railroad  Co.,  supra.  The  latter  part  of 
section  31  of  chapter  32  of  the  Revised  Statutes  of  Ill- 
inois of  1881,  as  amended  in  1883,  provides  that  *'  asso- 
ciations and  societies  which  are  intended  to  benefit  the 
widows,  orphans,  heirs  and  devisees  of  deceased  mem- 
bers thereof,  and  members  who  have  received  a  perma- 
nent disability,  and  where  no  annual  dues  or  premiums 
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are  required,  and  where  the  members  shall,  receive  no 
money  as  profit  or  otherwise,  except  for  permanent 
disability,  shall  not  be  deemed  insurance  companies." 
While  sick  benefits,  such  as  are  usually  paid  by  secret 
and  fraternal  societies,  are  not  mentioned  in  express 
terms  in  the  section  quoted,  we  think  they  may  be  fairly 
construed  to  be  within  the  spirit  of  the  same.  In  fact, 
no  mention  of  the  payment  of  sick  benefits  occurs  in 
any  of  our  insurance  statutes  until  the  statute  of  1893 
on  fraternal  beneficiary  societies.  The  business  done 
by  the  relief  department  was  not  prohibited  by  the  stat- 
utes relating-  to  insurance  companies  in  force  at  its 
organization,  nor  at  the  time  of  the  injury  to  appellant; 
but  whether  the  contract,  where  it  had  not  been  per- 
formed by  the  payment  and  receipt  of  the  money,  or 
whether  the  organization  of  the  relief  department, 
would  or  not  be  held  to  be  ultra  vires  the  corporation, 
is  a  question  not  necessary  to  the  decision  of  this  case. 
Appellant  cannot  invoke  that  defense  against  appellee 

after  having  received  the  benefits  secured  to 

M^-uiWTri-  '^^  ^y  ^'^  contract.  It  is  a  general  rule 
Biuppei.  that  a  corporation  cannot  avail  itself  of  the 

defense  of  ultra  vires  where  a  contract,  not 
immoral  in  itself,  nor  forbidden  by  any  statute,  has 
been  in  good  faith  fully  performed  by  the  other  party, 
and  the  corporation  has  had  the  full  benefit  of  its  per- 
formance. McNulta  V.  Bank,  164  111.  427,  45  N.  E. 
954 ;  Kadish  v.  Association,  151  111.  531,  38  N.  E.  236. 
And  this  rule  applies  with  equal  force  to  the  other 
party  setting  up  that  the  contract  was  ultra  vires  the 
corporation.  Kadish  v.  Association,  supra.  Appellant 
was  paid  at  the  rate  of  one  dollar  a  day  after  he  was 
injured  until  he  began  this  suit,  and  then,  by  the  terms 
of  the  regulations,  the  payment  of  benefits  ceased. 
The  appellee  paid  as  it  agreed  to  do,  and  the  appellant 
has  accepted  such  payment,  and  the  contract  has  been 
fully  executed.  It  is  therefore  immaterial  to  inquire 
whether  the  contract  or  the  organization  of  the  relief 
department  was  ultra  vires  the  corporation  or  not. 
That  question  does  not  properly  arise  in  this  case,  and 
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we  do  not,  by  anything*  hereinbefore  said,  intend  to 
express  anj^  opinion  as  to  whether  or  not  it  would 
appear,  in  a  direct  and  proper  proceeding*  on  the  part 
of  the  state,  that  the  appellee  corporation  has  exceeded 
its  charter  powers  in  organizing"  and  maintaining-  its 
voluntary  relief  department. 

Certain  testimony  was  offered  by  appellant,  which 
he  contends  would  have  tended  to  prove  that  he  was 
coerced  into  joining  the  relief  department. 
The  substance  of  this  testimony  was  that  he  •jf  jJlV/^?"" 
was  advised  on  three  different  occasions  by  l«iM«r«ffiiof. 
the  superintendent  or  foreman  who  had 
power  to  discharg-e  him  to  join  the  association,  and  that 
he  did  so,  not  because  he  desired  to,  but  that,  being"  in 
the  presence  of  his  superior,  who  had  power  to  discharge 
him,  he  felt  that  he  would  stand  better  with  the  com- 
pany by  sig-ning.  It  was  not  claimed  or  offered  to  be 
proved  that  he  made  any  objection  whatever  to  joining 
the  association,  or  that  anything  more  than  mere  advice 
was  used  in  the  premises.  Plainly,  this  offered  proof 
would  not  have  shown  coercion,  feesides,  by  the  very 
terms  of  the  contract,  he  was  at  liberty  to  withdraw  at 
the  end  of  any  month,  and  was  at  liberty,  after  he  was 
injured,  to  refuse  to  accept  the  benefits,  and  sue  the 
company  for  damages.  Some  contention  is  also  made 
that  when  appellant  received  the  first  payment  of  ben- 
efits, which  was  two  dollars,  he  was  under  the  influ- 
ence of  opiates,  and  by  reason  thereof,  unable  to 
appreciate  the  full  import  and  meaning  of  the  reception 
of  such  benefits.  In  the  first  place,  the  evidence  was 
insufficient  to  establish  appellant's  contention  in  this 
regard ;  and,  in  the  second  place,  he  continued  to 
receive  monthly  installments,  varying  in  the  amounts 
from  $29  to  $31,  for  eight  months  thereafter,  and  it  is 
not  claimed  that  he  did  not  at  those  times  fully  under- 
stand the  consequences  of  his  acts.  Upon  the  whole 
record  we  are  satisfied  there  was  no  evidence  admitted 
or  offered  which  would  have  authorized  the  jury  to 
find  a  verdict  against  the  company,  and  that  the  court 
properly  directed  a  verdict  in  its  favor.     The  judgment 
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ei  the  appellate  court  affirming'  the  jud^^rtnent  below  is 
affirmed.     Judgment  affirmed. 

Magruder,  J.  (dissenting-).  It  is  not  lawful  for  a 
railroad  company  to  engag'e  in  the  insurance  business. 
A  corporation  can  only  exercise  such  powers  as  are 
expressly  g"ranted  to  it,  or  such  implied  powers  as  may 
be  necessary  to  carry  out  or  effectuate  its  express 
powers.  A  railroad  company  is  authorized  by  its 
charter  to  carry  f reig-ht  and  passeng-ers.  It  is  a  com- 
mon carrier,  and  nothing  else.  The  insurance  of  its 
employees  is  not  one  of  its  implied  powers.  If  it  be 
true  that  a  railroad  company  can  insure  its  employees 
because  they  need  insurance,  then  it  can  g-o  into  the 
tailoring  or  clothing  business  because  its  employees 
need  clothes,  or  operate  a  farm  to  raise  cattle  and  bogs 
and  poultry  and  wheat  and  corn  because  its  employees 
need  food.  Such  an  extension  of  the  implied  powers 
of  a  railroad  company  as  is  thus  indicated  would  lead 
eventually  to  an  absorption  by  the  railroad  companies  of 
all  the  employments  and  all  the  business  of  the  country. 
Monopolies,  created  by  the  gradual  reaching  out  of  rail- 
roads into  the  various  departments  of  business  in  no  way 
connected  with  the  original  purposes  of  their  organiza- 
tion, are  dangerous  to  the  liberties  of  the  people. 
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Town  Councii.  of  Lexington 

V. 

Union  Nat.  Bank. 

{Supreme  Court  of  Mississippi j  March  2g,  iSgy.) 

Municipal  Bonds  to  Aid  Railroad  Company — Validity.* — Where  the 
legislative  act,  which  authorized  a  town  to  issue  bonds,  directed 
that  both  the  bonds  and  the  coupons  should  be  signed  bj  the  major 
and  attested  bj  the  clerk,  and  such  bonds  were  issued  and  recog- 
nized as  valid  by  the  town  and  by  the  legislature,  which  subse- 
quently authorized  the  substitution  of  new  bonds  for  them  ;  held, 
that  the  mere  failure  of  the  clerk  to  attest  the  coupons  did  not  in- 
validate the  old  bonds. 

Same — Implied  Powers. — Legislative  authority  to  execute  and 
deliver  bonds  to  a  railroad  company  to  aid  it  in  building  its  road 
etc.,  includes  authority  to  make  them  negotiable,  unless  the  con- 
trary appears  from  the  act. 

Same — Where  an  issue  of  bonds  has  been  authorized  by  the  vote 
of  a  municipal  corporation  and  sanctioned  by  an  act  of  the  legisla- 
ture, the  latter  may  authorize  the  substitution  of  new  bonds  for 
them  without  a  subsequent  vote  by  the  corporation. 

Same. — And  the  words  "of  like  tenor  "  contained  in  the  act  au- 
thorizing the  substitution  of  new  bonds  for  the  old  are  to  be  con- 
strued in  their  popular  sense,  and  do  not  invalidate  the  new  bonds, 
which  differ  from  the  old  merely  in  their  denominational  figures, 
and  do  not  add  to  the  liability  created  by  the  old  bonds. 

Same. — And  the  fact  that  a  later  date — that  of  their  delivery — 
was  inserted,  instead  of  the  date  which  was  lithographed  upon  the 
new  bonds  in  accordance  with  the  terms  of  the  act  authorizing  their 
issue,  is  immaterial. 

Interest- Bearing  Coupons.* — After  their  maturity,  unpaid  cou- 
pons attached  to  the  new  bonds  become  interest  bearing. 

Lithographed  Signatures. — In  an  action  by  a  bona  fide  holder  to 
recover  on  such  bonds,  the  plaintiff's  right  to  recover  cannot  l>e 
defeated  upon  the  ground  that  the  signature  of  the  clerk  of  the 
municipal  council  upon  such  coupon  was  lithographed. 

Estoppel.* — The  municipal  corporation's  long  recognition  of  the 
validity  of  such  bonds  and  coupons,  by  the  payment  of  interest  on 
them  for  over  ten  years,  etc.,  amounts  to  a  ratification,  and  estops 
it  from  repudiating  its  liability. 

Powers  of  National  Banks. — Where  a  national  bank  is  the  plain- 
tiff in  such  action,  the  town  cannot  complain  that  the  bank  was 
unauthorized  to  become  the  holder  of  such  bonds,  that  t>eing  a 
matter  t>etween  the  bank  and  the  United  States. 

*See  notes  at  end  of  case. 
9  (N.  s.)  A  &  E  R  Ca8^21 
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Appeal  from  Holmes  county  circuit  court.  Affirmed. 

Noel  &  Pe^per^  Hooker  &  Wilson^  and  Tackett  dc 
Smithy  for  appellant. 

Calhoon,  Special  Judge.  Under  an  act  approved 
April  15,  1873,  incorporating*  the  West  &  East  Railroad 
CM.8ut«d.         Company  (Acts  1873,  p.  479,  §§  19-21,)  Lex- 

ington,  by  authority  of  the  legal  number  of 
her  qualified  voters  at  an  election,  issued  bonds  to  aid 
in  building  the  road,  with  coupons  bearing  7  per  cent. 
per  annum  interest,  payable  semiannually.  The  bonds 
were  payable  in  five  years,  one-fifth  each  year,  on  May 
1st,  and  were  in  denominations  of  $50,  and  were  paya- 
ble to  bearer,  and  were  delivered  to  the  West  &  E)ast 
Railroad  Company.  The  railroad  was  built,  but  1/ex- 
ington  found  it  inconvenient  to  pay,  and  so  a  legisla- 
tive act  was  procured,  approved  March  4, 1884,  entitled 
**An  act  to  provide  for  the  renewal  and  payment  of  the 
bonds  of  the  city  of  Lexington,  Mississippi"  (Acts  1884, 
p.  745),  which  act  authorized  the  city  of  Lexington  to 
issue  20-year  bonds  in  renewal  ^of  the  old,  *'of  like 
tenor,"  except  they  should  bear  date  May  1,  1884,  and 
that  the  coupons  should  be  payable  annually  on  May  1  ; 
and  this  act  required  **the  board  of  mayor  and  alder- 
men of  said  city"  to  levy  an  annual  tax  to  pay  the  in- 
terest, and,  the  last  10  years,  one-tenth  of  the  principal 
of  the  bonds.  Under  this  act,  Lexington  issued  bonds 
to  exchange  for  the  old  outstanding  unpaid  bonda,  but 
issued  them  in  denominations  of  $1,000,  instead  of  $50, 
which  was  done  by  her  municipal  council  without  a 
new  election,  and  with  them  she  took  up  her  old  bonds, 
which  were  canceled  and  destroyed.  She  paid  the  in- 
terest on  these  new  bonds  for  10  years  or  so,  when  she 
ceased  to  further  liquidate,  and  appellee,  a  holder  of 
some  of  the  bonds,  filed  the  petition  for  mandamus  to 
compel  council  to  levy  a  tax  to  pay  coupons,  and  an 
annual  tax  to  pay  one-tenth  of  the  bonds.  To  this  pe- 
tition Lexington  filed  **an  answer,"  paragraphed  into 
nearly  a  score  of  pleas  ;  and  there  were  demurrers,  rep- 
lications, amendments,  and  so  forth,  which  need  not   be 
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followed  seriatim^  but  will  be  disposed  of  by  the  prin- 
ciples to  be  announced.  The  town  council  lost  below 
and  appeals  to  this  tribunal. 

For  reversal,  it  is  urged  that  the  town  charter  gfives 
no  authority  to  issue  bonds,  which  is  true  in  fact,  and 
then  it  is  argued  that  their  issuance  is  unauthorized,  as 
made  by  legislation.  This  is  to  be  investigated,  because, 
if  true,  and   if  there  appears    no   estoppel,   it  settles 
this  case  for  appellant.     The  original  act  of  1873,  be- 
fore referred  to  (section  21),  directs  the  old  bonds  and 
coupons  to  be  signed  by  the  mayor,  and  attested  by  the 
clerk.     In  fact,  the   mayor  did  sign  the  old  bonds,  and 
the  clerk  did  attest ;  but  the  coupons,  while  signed  by  the 
mayor,  were  not  attested  by  the  clerk.     This  is  one  con- 
tention.    Another  contention  is  that  the  act  of  1873  con- 
templated that  these  old  bonds  were  to  be  made  payable, 
not  to  bearer,  as  they  are,  but  to  the  railroad  company, 
because  section  21  requires  them  to  be  * 'executed  to'* 
the  railroad  company,  and  signed  as  just  mentioned,  and 
**delivered  to  the  president  or  treasurer"  of  the  railroad 
company.     Another  contention  as  to  the  old  bonds  arises 
outofaverments  of  certain  delusive  promises, unfulfilled, 
about  a  depot  and  a  bridge,  etc.,  made  to  get  votes  for 
the  donation.  We  dispose  of  all  these  contentions  about 
the  old  bonds  with  no  sort  of  diflSculty.     They  were 
not  only  recognized  and  treated  as  perfectly  valid  by 
the  town,  but  by  the  legislature  in  the  act  of 
1884,  which   authorized  the   substitution  of  jK'gJIJjJJyJ^ 
new  bonds  for  them.     The  town  did  substi-  pwy-TaUditf. 
tute,  got  the  old  bonds,  and  destroyed  them, 
and  is  now  endeavoring  to  repudiate  the  new.     But  the 
contentions  are  baseless.     The   bonds,  signed  by  the 
mayor  and  attested  by  the  clerk,  were  issued  with  the 
coupons  signed  by  the  clerk,  went  into  the 
commercial   exchange,   and    were   annually     RreV"^*** 
recognized  by  the  payment  of  coupons.  The 
authority  to  execute  to  and  deliver  to  the  railroad  com- 
pany carried  authority  to  issue  negotiable  bonds  paya- 
ble to  bearer,  as  all  such  bonds  are  and  ever  have  been  ; 
and  the  legislature  must  be  presumed,  without  an   ex- 
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pressed  negative,  to  proceed  on  the  uniform  conduct  of 
mankind  in  public  enterprises  of  railroad  construction. 
It  is  not  supposable  the  legislative  purpose  was  to  so 
nullify  the  object  as  aiding  the  railroad.  If  flattering- 
promises  and  demagogized  arts  and  misrepresentations 
to  voters  vitiated  elections,  there  would  perhaps  have 
never  been  a  valid  election  under  our  government.  But 
the  election  in  this  case  occurred  15  years  ago,  and  more. 
During  14  years  of  this  time  there  has  been  no  objec- 
tion made  to  either  bonds  or  coupons,  old  or  new  ;  and 
in  the  meantime  the  old  bonds  have  been  recognized  as 
valid  by  the  town  and  the  legislature,  and  they  have 
been  redeemed  by  the  new  issue,  and  cancelled,  in  order 
that  the  town  might  extend  time  of  payment  from  5  to 
20  years. 

It  is  urged  that  the  charter  of  Lexington  creates  two 
distinct  corporations,  one  the  town  of  Lexington,  and 
the  other  the  town  council,  the  first  being  the  people, 
and  the  other  the  mayor  and  councilmen,  and  that  there 
must  be  a  'Vote  'for  new  bonds  in  renewal  of  old  for 
railroad  donations.  This  is  a  mistake.  There  is  but 
one  corporate  town — Lexington — provided  with  a  mu- 
nicipal head.  Certainly,  the  town — that  is,  the  people 
— voted  the  donation.  It  could  not  print  and  issue 
bonds  except  by  its  officers.  After  contracting  the  debt 
by  a  vote,  authorizing  it,  the  people  did  not  have  to 

vote  over  again  to  pay  it.  If  its  authorities 
were  not  provided  with  funds  to  pay,  the 
courts  could  compel  a  tax  to  pay,  as  the  legislature 
might,  as  it  did  authorize  the  substitution  of  new  bonds, 
and  thus  give  more  time  to  pay  if  the  bondholders  were 
willing. 

It  is  insisted  that  the  new  bonds  are  void,  because 
the  act  of  1884  provides  them  to  be  of 'Mike  tenor" 
laae  with  the  old  ones.    This  is  untenable.    The 

words  "of  like  tenor"  are  to  be  taken  in 
the  sense  that  they  are  popularly  understood,  and  not 
in  the  strict  technical  sense  as  used  in  reference  to 
crimes  of  counterfeiting,  forgery,  libel,  etc.  They 
were  of  the  same  nature  or  character.     The  statute 
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was  dealing  with  a  financial  transaction,  and  intended 
the  word '*  tenor  "  in  the  popular,  dictionary  sense, 
and  not  the  precise  sense  of  the  criminal  law.  The 
bonds,  new  and  old,  were  a  donation  to  the  railroad 
company,  given  in  lieu  of  cash,  and  to  be  used  as  cash. 
The  new  bonds  did  not  add  one  cent  to  the  liability 
imposed  by  the  old,  either  of  principal  or  interest. 
They  were  of  the  same  tenor — that  is,  of  the  same 
nature  and  character — ^as  the  old,  varying*  only  in  their 
denominational  figures,  and  this  to  suit  the  convenience 
of  the  parties  to  the  contract,  as  must  be  assumed. 
Even  if  there  was  any  merit  in  this  position — and  there 
is  not, — it  is  not  to  be  tolerated  that  the  town  should 
set  up  the  defense  after  exchanging  the  new  for  the  old 
bonds,  and  destroying  the  old,  and  after  recognizing 
the  validity  of  the  new  for  14  years,  by  paying  the 
coupons  as  they  matured.  It  would  be  strange,  indeed, 
if  the  municipal  authorities  of  the  city — its  fiscal 
agency — could  not  provide  for  the  renewal  and  exten- 
sion of  an  old  debt. 

The  bonds  were  lithographed  as  of  date  May  1,  1884, 
according  to  the  terms  of  the  act ;  but,  not  being  de- 
livered until  November  7,  1884,  the  officers  issuing 
them  inserted  the  true  date,  which  in  no  way  affected 
the  obligation  of  Lexington,  the  rights  of  any  party, 
nor  in  any  way  violated  the  spirit  or  direction  of  the 
act ;  and  so  we  declare  the  defense  on  this  ground  as 
of  no  avail,  especially  as  the  bonds  recite  that  they  are 
issued  in  pursuance  of  the  act  of  1884. 

We  repudiate  as  unsound  the  position  that  the  unpaid 
coupons  bore  no  interest  after  their  matur- 
ity.    The  town,  being  authorized  to  issue     JJillm.**'^" 
interest-bearing    obligations    maturing  for 
payment  at  fixed  dates,  cannot  avoid  the  continuance  of 
interest  without  paying. 

Equally  untenable  is  the  position  that  the  coupons 
have  the  signature  of  the  clerk  of  the  municipal  council 
lithographed.     This  is  not  only  a  custom 
nearly,   if   not  quite,    universal,    but    they     ilJ^Sm.** 
were  issued  by  the  town  with  that  signa- 
ture :  and  it  would  be  a  travesty  of  justice  to  permit  a 


326  MUNICIPAL  AID  BONDS.  Vol.  IX 

(N.S.) 

Notes. 

defeat  of  recovery  on  such  a  pretext.  A  lithographic 
sig^nature  to  coupons  has  been  often  held  to  be  suffi- 
cient, and  it  has  been  held  that,  as  against  a  bona  fide 
holder,  the  person  whose  name  appears  as  officer  will 
be  presumed  to  have  signed  during  his  term  of  office. 
15  Am.  &  Eng.  Enc.  Law,  pp.  1226,  1227.     But,  as  to 

all  such  matters,  and,  in  fact,  as  to  nearly 

''*'  all  the  defenses  set  up  by  the  town,  long 

recognition  of  the  validity  of  the  bonds  and  coupons 
amounts  to  a  ratification,  and  estops  it  from  repudiation, 
and  waives  such  defenses.  The  facts  pleaded  show 
the  very  acts  of  the  town  to  be  an  estoppel,  and  to 
amount  to  a  full  waiver  of  any  failure  of  the  conditions 
of  the  subscription. 

The  fact  that  a  national  bank  holds  the 
iMks!  *"****"**  bonds,  even  if  by  purchase,  which  is  not  the 

case,  is  of  no  use  to  appellant.     The  United 
States  only  could  complain. 

We  have  not  cumbered  this  opinion  with  the  citation 
of  authorities.  It  would  be  mere  affectation  to  do  so. 
The  arguments  of  counsel  on  both  sides  are  quite  full, 
lucid,  and  strong,  and  our  conclusion  is  reached  from 
examining  the  authorities  they  produce  and  a  few 
others.  We  refer  the  bar  to  these  briefs.  After  care- 
ful and  patient  investigation,  this  case  is  affirmed. 

Calhoon,  Special  Judge,  presided  in  place  of 
Stockdale,  J.,  who  was  absent  because  of  sickness. 


NOTES. 

I 

Coupons — Signature — Validity.-  If  the  bonds  to  which  coupons  are 
annexed  are  properly  sig-ned  and  sealed  by  the  officers  of  the 
county,  it  is  no  defense  to  an  action  on  the  coupons  that  they  are 
sig-ned  by  only  one  of  the  county  officers.  Thayer  v.  Montgomery 
County,  3  Dill.  (U.  S.)  389. 

The  commissioners  being-  empowered  to  issue  coupons  with  the 
bonds,  a  statement  in  the  bonds  that  they  have  caused  one  of  their 
number  to  sig-n  the  coupons  is  equivalent  to  a  sig-ning-of  the  coupons 
by  all.     Phelps  v,  Lewiston,  IS  Blatchf.  (U.  S.)  131. 

Municipal  Aid  Bonds— Validity — Estoppel. — The  delivery  by  a 
municipality  of  a  municipal  aid  bond  and  the  payment  of  interest 
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for  15  years  estops  the  municipality  to  deny  the  validity  of  such 
bond.  Nelson  v,  Haywood  County,  38  Am.  &  Eng.  R.  Cas.  620, 
87  Tenn.  781. 

MATURED  COUPONS— INTEREST. 

Interest  is  due  on  coupons  from  maturity.  Genoa  v.  Woodruff,  92 
U.  S.  502 ;  Cairo  v,  Zane,  149  U.  S.  122,  13  Sup.  Ct.  Rep.  803  ;  Beattys 
V,  Solon,  45  N.  Y.  S.  R.  899,  64  Hun  120,  19  N.  Y.  Supp.  37 ;  Gibert 
V.  Washington  City,  V.  M.  &  G.  S.  R.  Co.,  1  Am.  &  Eng.  R.  Cas. 
473,  33  Gratt.  (Va.)  586;  Walnut  v.  Wade,  3  Am.  &  Eng.  R.  Cas.  36, 
103  U.  S.  683  ;  Philadelphia,  etc.,  R.  Co.  v.  Fidelity  Ins.  Co.,  29  Am. 
A  Eng.  R.  Cas.  404,  105  Pa.  St.  216. 

And  so  where  interest  coupons  are  made  so  as  to  be  negotiable 
promises  to  pay  money,  and  to  circulate  independently  of  the  bond, 
if  not  paid  when  due,  interest  should  be  allowed  thereon  for  the 
delay  of  payment,  though  there  be  no  express  promise  to  pay 
interest  on  interest.  Connecticut  Mut.  L.  Ins.  Co.  v.  Cleveland,  C. 
&  C.  R.  Co.,  26  How.  Pr.  (N.  Y.)  225,  41  Barb.  9. 

In  the  case  of  bonds  with  interest  coupons,  the  latter  may  be 
detached  as  they  become  due,  and  if  not  paid  at  maturity  the  holder 
may  recover  interest  thereon.  And  so  the  guarantor  of  the  prompt 
payment  of  the  interest  and  principal  of  such  bonds  is  liable  for 
interest  upon  the  separate  coupons  from  the  time  the  same  are  pay- 
able. Philadelphia  &  R.  Co.  v.  Knight,  124  Pa.  St.  58, 16  Atl.  Rep.  492 
Williamsburgh  Sav.  Bank  v.  Solon,  47  N.  Y.  S.  R.  4%,  20  N.  Y 
Supp.  27. 

hrom  What  Time  Recoverable. — A  coupon  bond  issued  by  an  in- 
corporated railroad  company,  redeemable  on  a  certain  day  and  at  a 
bank  named,  on  the  surrender  of  the  bond,  bears  interest  from  its 
maturity,  although  no  demand  of  payment  or  offer  to  surrender  the 
bond  be  made  at  the  bank  or  elsewhere.  So  coupons,  payable  at  a 
certain  time  and  place,  bear  interest  from  the  time  they  fall  due, 
without  demand  of  payment.  Langston  v.  South  Carolina  R.  Co., 
2  So.  Car.  248. 

Where  a  railroad  company  has  no  funds  at  the  place  at  which  the 
coupons  on  their  bonds  are  to  bte  presented  for  payment,  interest  is 
payable  on  the  coupons  after  maturity  without  presentation.  North 
Pa.  R.  Co.  V.  Adams,  54  Pa.  St.  94. 

A  coupon  payable  on  presentation  and  demand  can  bear  interest 
only  from  the  date  of  its  maturity,  and  after  payment  has  t>een 
demanded  and  unjustly  refused.  Corcoran  'v,  Chesapeake  &  O. 
Canal  Co.,  1  MacArth.  (D.  C.)  358. 

The  coupons  of  railroad  bonds  are  negotiable  instruments,  and 
may  be  sued  on  by  the  holder  separate  from  the  bonds,  and  interest 
from  the  date  of  demand  and  refusal  of  payment  may  be  recovered. 
Beaver  County  v.  Armstrong,  44  Pa.  St.  63 ;  Love  v,  Philadelphia  & 
R.  R.  Co.,  19  Phila.  (Pa.)  304  ;  Whitaker  v.  Hartford,  P.  &  F.  R. 
Co.,  8  R.  I.  47. 

Rate. — Municipal  bonds  issued  in  Illinois  for  railroad  stock  were 
made  payable,  principal  and  interest,  in  New  York.  Held^  that  the 
coupons  on  such  bonds,  after  maturity,  drew  interest  at  the  rate 
fixed  bv  the  laws  of  New  York.  .Pana  v.  Bowler,  12  Am.  &  Eng.  R. 
Cas.  563,  107  U,  S.  529,  2  Sup.  Ct.  Rep.  704. 

Unless  there  be  a  provision  to  the  contrary,  past-due  interest  cou- 
pons of  municipal  railroad  bonds  bear  interest  according  to  the  law 
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of  the  state  where  issued.  Scotland  County  v.  Hill,  132  U.  S.  107, 
10  Sup.  Ct.  Rep.  26. 

Under  the  laws  of  Illinois  overdue  coupons  which,  from  their 
form,  are  negotiable  instruments,  draw  interest  after  maturity,  if 
not  paid,  at  the  rate  of  six  per  cent,  per  annum.  United  States 
Mortgage  Co.  v,  Sperry,  138  U.  S.  313,  11  Sup.  Ct.  Rep.  321. 

Interest  in  the  Absence  of  Statute. — The  interest  coupons  of  mu- 
nicipal bonds  do  not  bear  interest  after  maturity,  there  being  no 
statute  allowing  such  interest.     Pekin  v.  Reynolds,  31  111.  529. 

Effect  of  Subsequent  Legislative  Enactment. — Where  the  law 
allows  interest  upon  past-due  interest  coupons  from  municipal 
bonds  issued  in  aid  of  a  railroad,  the  right  to  such  interest  cannot 
be  impaired  by  a  subsequent  act  of  the  legislature.  Koshkouong  v. 
Burton,  7  Am.  &  Eng.  R.  Cas.  203,  104  U.  S.  668. 


Kerner 

V. 

Baltimore  &  O.  S.  W.  Ry.  Co. 

{Supreme  Court  of  Indiana,  Nov,  3,  1S97.) 

Death  of  Employee — Vice  Principal — Fellow  Servants.* — The  de- 
cedent and  five  other  skilled  machinists  were  employed  by  the  de- 
fendant railroad  company  in  its  round-house.  As  to  the  character 
of  the  work  they  should  perform  from  day  to  day  they  were  directed 
by  M.  While  substituting  a  new  driving  spring  for  an  old  one  at- 
tached to  a  locomotive,  a  fellow  workman  proposed  to  drive  the 
spring  into  position  by  striking  it  with  a  hammer,  which  was  done 
with  such  violence  as  to  cause  a  tool  to  strike  the  decedent  and  cause 
his  death.  M.  was  holding  a  light  for  the  striker,  when  the  blow 
was  struck.  Held,  that  M.  was  not  acting  as  a  vice  principal,  but 
as  a  fellow  servant ;  acnd  it  was  not  error  to  direct  a  verdict  for  the 
defendant. 

Appeal  from  Martin  county  circuit  court.    Affirmed, 

J.  S.  Pritchett  and  Reily  &  Emison^   for  appellant. 
W.  H,  De  Wolf,  Gardfier  &   Gardner,  and  E.    W. 
Strong-,  for  appellee. 

Hackney,  J.  This  was  an  action  for  damages  in  the 
alleged  negligent  killing  of  John  J.  Kerner,  a  machin- 
ist  in  the  employ   of  the  appellee's  predecessor,    the 

*See  notes  at  end  of  case. 
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Ohio  &  Mississippi  Railway  Company.  The  trial 
court  instructed  the  jury,  upon  the  close  of  the  appel- 
lant's testimony,  to  return  their  verdict  in  favor  of  the 
appellee,  and  that  ruling*  presents  the  only  question  for 
review.  The  evidence  without  conflict  establishes  the 
following  facts  :  The  decedent  and  five  other  machinists 
were  employed  in  the  company's  roundhouse,  in  Wash- 
ington, in  January,  1892,  where  said  decedent  had  been 
employed  for  several  years.  The  machinists,  as  to  the 
character  of  the  work  they  should  perform  from  day  to 
day,  were  directed  by  one  Marion  ;  and,  on  the  day  in 
question,  one  of  their  number,  Brenner,  was  directed 
by  Marion  to  put  into  a  locomotive  a  new  driving*  spring* 
in  the  place  of  one  broken.  Pursuant  to  said  direction, 
Brenner,  with  his  helper,  raised,  with  jackscrews,  the 
frame  of  the  locomotive,  took  out  the  broken  spring", 
set  the  new  one  in  place,  and  were  endeavoring*  to  pull 
the  equalizer  down  to  key  it  onto  one  end  of  the  spring*, 
and  were  unable  to  get  it  down  far  enoug*h  to  admit  the 
key  into  the  slot  of  the  equalizer,  but  had  gotten  the 
point  of  a  cold  chisel  and  the  sharpened  end  of  a  short 
bar  of  iron  into  the  slot  to  secure  the  equalizer  at  the 
point  to  which  it  had  been  drawn.  The  spring  seemed 
too  stiflF  for  the  two  men  to  so  far  overcome  it  as  to  ad- 
mit the  key,  and  Brenner  was  directed  to  call  other 
men  to  his  assistance.  When  he  had  resumed  the  ef- 
fort, Kerner  and  others,  including  Marion,  partici- 
pated; and,  by  means  of  steel  hooks  placed  upon  the 
equalizer  and  in  the  lower  end  thereof,  an  iron  bar  was 
inserted,  and  constituted  a  lever  upon  which  the  men 
applied  the  weight  of  their  bodies.  This,  though  a 
proper  means,  was  not  eflScient ;  and,  upon  closer  in- 
spection, it  was  discovered  that  the  spring  was  not 
down  in  the  saddle  by  near  three-quarters  of  an  inch, 
whereupon  one  of  the  machinists.  Von  Beren,  proposed 
to  strike  the  spring  with  a  heavy  iron,  and  force  it  into 
the  saddle.  This  suggestion  was  followed  by  the  act, 
Marion  holding*  the  torch,  that  the  blow  might  fall  at 
the  right  point ;  and  the  spring  was  suddenly  driven 
into  place,   with  such  force  as  to  throw  the  lever,  the 
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short  bar,  and  the  cold  chisel  out  of  place  with  violence. 
One  of  these  struck  Kerner  upon  the  head,  from  the 
effects  of  which  he  died  before  a  physician  could  be 
summoned.  It  appeared  that  the  company  had  supplied 
a  device  known  as  a  **Spring' Puller,"  the  use  of  which, 
together  with  the  method  of  pulling*  down  the  equal- 
izer with  a  lever,  were  the  ordinary  methods  employed. 
It  appeared  also  that  Kerner  had  frequently  replaced 
broken  springs  in  locomotives,  understood  the  work, 
and  such  work  was,  in  part,  that  for  which  he  was  em- 
ployed ;  that  such  work  was  constantly  required  of  the 
machinists  in  said  roundhouse,  the  company  having*  in 
use  more  than  60  locomotives,  and  such  repairs  were 
made  daily. 

That  the  act  resulting  in  the  injury  and  death  of 
Kerner  was  without  care  for  the  safety  of  any  one 
engaged  in  the  work  then  in  hand  is  not  questioned  by 
counsel,  and  is  without  doubt  in  our  minds.  It  is 
insisted  by  the  counsel  for  appellee  that  the  negligent 
act  was  that  of  a  fellow  servant  of  Kerner,  and  one  to 
which  Kerner's  negligence  contributed.  On  the  other 
hand,  appellant's  learned  counsel  contend  that  the  act 
was  that  of  a  vice  principal^  Marion,  and  that  it  was  in 
violation  of  the  master's  duty  to  supply  a  safe  place  to 
work,  and  safe  machinery  and  tools  with  which  to 
perform  the  work.  Concerning  the  latter  content\on, 
counsel  do  not  advise  us  wherein  the  company  was 
negligent,  either  as  to  place  to  work  or  the  appliances 
of  the  service.  Very  clearly,  we  think,  the  negligence 
was  either  in  the  use  of  appliances,  safe  when  properly 
used,  or  in  failing  to  use  a  safe  appliance  supplied  by 
the  company.  The  handling  and  repairing  of  such 
heavy  machinery  as  railway  locomotives,  with  tools 
and  appliances  suited  to  the  service,  involves,  at  best, 
many  hazards,  which  the  employee  assumes  by  his 
engagement  in  the  service  ;  and  it  may  not  be  said  that 
the  place  where  such  labor  is  performed  is,  in  a  legal 
sense,  dangerous  bv  reason  of  such  hazards.  Railway- 
Co.  V.  Brown,  142  Ind.  659,  42  N.  E.  359,  and  author- 
ities there  cited.     It  would  be  as  difficult  to  demon- 
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strate  that  the  death  of  Kerner  was  in  any  respect  due 
to  the  failure  to  supply  proper  appliances  of  the  service, 
or  in  supplying-  defective  appliances,  as  to  show  that 
the  place  supplied  was  dang-erous.  The  plain  and 
unmistakable  cause  of  the  injury  and  death  of  Kerner 
was  the  misuse  of  appliances,  so  far  as  the  evidence 
discloses,  proper  in  every  way. 

Does  the  fact  that  Marion  held  the  torch  while 
another  struck  the  spring  with  the  iron  make  the 
company  liable  on  the  g'round  that  he  was  a  vice  prin- 
cipal ?  There  is  some  quibbling-  in  the  arguments  as  to 
whether  he  was  of  superior  rank  to  the  other  machin- 
ists, because  he  gave  directions  as  to  the  character  of 
work  each  machinist  should  perform  from  day  to  day. 
There  is  no  room  for  confusion  as  to  when  one  is  a 
vice  principal  and  when  a  fellow  servant.  It  is  not 
determined  by  rank  in  the  service  or  the  title  by  which 
he  is  known,  but  it  depends  upon  the  particular  service 
in  which  he  is  at  the  time  engag-ed.  If  that  service  is 
in  supplying-  instrumentalities  of  the  service  or  the 
place  to  perform  the  service, — in  short, — if  he  is  per- 
forming- a  duty  owing-  by  the  master  to  the  injured 
servant,  by  authority  of  tjie  master,  and  does  it  negli- 
gently, or  if  he  negligently  omits  a  duty  of  the  master 
which  he  is  delegated  to  perform, — his  negligence  is 
that  of  the  master.  But  if  he  is  engag^ed  with  the 
servant  injured  in  the  common  service  of  the  master, 
not  involving-  some  duty  of  the  master,  he  is  a  fellow 
servant.  Coke  Co.  v.  Peterson,  136  Ind.  398,  35  N. 
E.  7,  and  authorities  there  cited.  It  cannot  be  that  the 
master,  when  he  has  supplied  a  safe  place  to  work,  has 
furnished  tools  and  appliances  free  from  fault,  and^ 
when  he  has  not  been  careless  in  the  employment  of 
unskilled  servants,  is  required  also  to  have  present,  as 
each  act  of  each  servant  is  performed,  some  one  to 
warn  the  servant  against  the  improper  use  of  the 
appliances  furnished.  If  he  is  not  so  required,  then  it 
is  clear  that  Marion's  failure  to  suggest  the  danger 
from  striking  the  spring  with  the  heavy  iron  was  not 
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the  failure  of  the  company,  and  his  failure  was  that  of 
a  fellow  servant. 

With  this  conclusion,  it  is  not  contended  that  the 
appellant  was  entitled  to  recover.  We  might,  how- 
ever, sug-gest  the  absence  of  evidence  that  the  decedent, 
who  was  a  mechanic  of  years  of  experience  in  the  line 
in  which  all  were  then  engaged,  was  free  from  the 
same  negligence  claimed  against  Marion,  namely,  in 
not  foreseeing  the  result  of  striking  the  spring. 
There  is  no  possible  view  of  the  case  upon  the  evidence 
in  the  record  which  would  have  justified  a  verdict  for 
the  appellant,  and  the  circuit  court  did  not  err  in 
directing  the  verdict.     Judgment  affirmed. 


NOTS. 

Criterion  of  Co-Service. — See  Wilson  v,  Charleston  &  S.  Ry.  Co. 
(S.  Car.)  p.  IWyante;  Norfolk  &  W.  R.  Co.  v,  Houchins*  Adm'r. 
(Va.)  8  Am.  &  Eng*.  R.  Cas.,  N.  S.,  616,  and  note^  p.  630;  Jackson  v. 
Norfolk  A  W.  R.  Co.,  6  Am.  &  Eng^.  R.  Cas.,  N.  S.,  455. 
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Rathbun 

V. 

New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Court  of  Rhode  Island. ) 

Award  of  Damages — Liabilities  of  Railroad  Companies.* — Where 
an  award  of  damages  for  the  separation  of  land  by  a  roadbed  pro- 
vided for  the  construction  of  a  passway  at  a  particular  point,  the 
subsequent  construction  of  such  passway  was  not  a  mere  act  of 
accommodation  on  the  part  of  the  railway  company  but  a  compliance 
with  an  obligation. 

Right  of  Way — Subsequent  Grantee. — Upon  the  sale  by  the  land- 
owner of  a  part  of  the  divided  tract,  the  right  to  such  crossing 
passed  to  his  grantee. 

Same — Same — Estoppel. — Where  a  railway  company  has  put  in  a 
crossing,  in  compliance  with  the  terms  of  an  award  of  damages, 
and  has  continued  to  maintain  the  crossing  after  it  had  knowledge 
of  a  conveyance  of  the  land  to  which  the  easement  attached,  it  is 
estopped  from  denying  the  title  of  the  subsequent  grantee  in  such 
easement. 

Walter  B.  Vincent  and  Dexter  B.  Potter^  for  plaintiflF. 
Nathan  F,  Dixon  and  John  W.  Sweeney^  for  defend- 
ant. 

Stiness,  J.  The  New  York,  Providence  &  Boston 
Railroad  Company  located  its  road  through  the  land  of 
Martha  Greene,  in  North  Kingstown,  build- 
ingfan  embankment  for  its  roadbed,  which 
separated  the  land  into  two  parts.  Upon  the  complaint 
of  Mrs.  Greene  a  bridge  was  put  in  for  a  passway  be- 
tween the  two  parts.  The  building  of  the  road  began 
in  1834,  and  trains  were  running  in  1837.  The  date 
and  circumstances  when  the  bridge  was  put  in  do  not 
further  appear,  but  we  do  not  think  they  are  material. 
The  commissioners  to  estimate  damages  caused  by  the 
layout  awarded  $700  to  Mrs.  Greene,  and  stated  in 
their  report  that  it  *  included  the  damages  for  the  in- 

*See  note  at  end  of  case. 
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convenience  which  the  several  landowners  would  be 
put  to  in  consequence  of  being*  confined  to  particular 
places  in  passing*  over  the  railroad;"  but  they  did  not 
report  how  the  passway  should  be  constructed,  leaving" 
that  to  a  subsequent  report,  if  the  parties  should  not 
agree.  The  award,  therefore,  under  this  report,  is  for 
land  taken,  and  for  the  damag'e  arising*  from  the  separa- 
tion of  the  parcels  with  passways  at  particular  places. 
Upon  the  appeal  of  the  railroad  company,  the  award 
was  reduced,  presumably  on  the  same  basis,  since  noth- 
ing* is  chang*ed  by  the  verdict  except  the  amount  to  be 
awarded. 

The  defendant  claims  that  the  passway  was  put  in 
simply  as  an  accommodation,  and  that  as  Mrs.  Greene 

sold  her  land  in  parcels,  and  this  plaintiff 
iM-Li«uuTrM  bought  land  only  on  one  side  of  the  track, 
7bAirMic«B-    the   severance   of  the  title  terminated    the 

right  to  a  passway,  even  if  it  be  assumed 
that  it  existed  before.  The  defendant  also  claims  that, 
having  condemned  and  paid  for  the  land,  it  is  to  be 
presumed  that  it  has  paid  for  the  whole  land* 
free  from  any  right  of  way  across  it.  We  do 
not  see  how  this  can  be  so,  in  view  of  the  state- 
ment in  the  report  of  the  commissioners  that  the 
award  made  was  to  include  passways  at  particular 
places,  coupled  with  the  fact  that  a  passway  was 
then  put  in  at  this  place,  which  has  been  used  for 
60  years.  If,  then,  she  was  not  paid  for  the  complete 
severance  of  her  estate,  she  bad  a  right  to  the  pass  way « 

We  next  ask,  was  that  right  confined  to  her, 
£C*  Biit*'~  ^^  that,  upon  sale  of  her  land,  her  grantees 
flrutM.  would  have   no  easement  of    way  ?      The 

right  of  way  was  supposed  to  have  been 
continued  to  all  purchasers  from  Mrs.  Greene,  by 
grant  or  reservation  in  the  deeds.  There  can  be  no 
doubt  that  the  purchasers  supposed  that  the  passway 
continued  for  their  benefit.  Now,  if  it  does  not,  let  us 
see  what  the  result  is.  She  has  been  paid  for  a  strip 
through  her  land,  with  the  two  parts  connected  by  a 
passway.     From  either  side  there  is  access  to  the  other. 
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and  her  damages  are  assessed  accordingly.     In  time, 
she  wants  to  sell  the  land  on  one  side.     Now,  if  on  that 
severance  the  passway  ceases,  then  her  land  is  cut  off 
by  itself,  and  possibly  with  no  other  way  to  get  to  or 
from  it.     It  is  worthless.     It  is  practically  condemned 
as  much  as  the  land  within  the  layout,  but  this  damage 
has  not  been  paid  for.     It  would  be  most  inequitable 
to  award  damages  upon  the  assumption  of  a  way  to  and 
from  a  piece  of  land,  and  then,  when  it  comes  to  selling 
it,  say  that  there  is  none.     The  loss  and  damage,  for 
which  no  award   had   been  made  to  the  owner,  would 
cotne  then.     But,  if  she  can  sell  it  with  the  right  of 
the  passway,  she  sells  in  accordance  with  the  terms  of 
the  award  and  the  plain  intent  at  the  time.     She  gets 
the  value  of  her  land,  because  it  is  accessible.     But,  if 
she  has  the  right  to  sell  it  with  the  passway,  of  course 
the  purchaser  must  have  the  right  to  its  continuance  ; 
otherwise,  he  is  made  to  suffer  the  damage  without 
compensation.     In  3  Elliott,  R.  R.  §  1149,  it  is  said  : 
•*And,  where  the  railway  company  which 
has  put  in  a  crossing,  in  compliance  with  an     SSuJpeL*"*" 
agreement  between  itself  and  an  adjoining 
landowner,  continues  to  maintain  the  crossing  after  the 
landowner  has  conveyed  it  to  another,  it  may  estop 
itself  to  claim  that  the  subsequent  grantee  is  not  en- 
titled to  the  crossing."     We  regret  to  find  that  the 
case  cited  (Stewart  v.  Railway  Co.,  89  Mich.  315,  50 
N.*  W.  852)  does  not  fully  warrant  the  proposition,  but, 
nevertheless,  we  consider  it  sound  in  principle,  and  we 
adopt  it.     It  must  be  so,  whether  the  land  is  sold  as  a 
whole  to  one  person  or  in  parcels  to  different  persons. 
Unless  the  right  of  way  goes  with  the  land,  the  injus- 
tice which  we    have  pointed   out  is   liable   to  occur. 
Stewart  z;.  Railway  Co.,  simply  decides  that  if  a  rail- 
road company  maintains  a  crossing,   when  it  is   not 
bound  to  do  so,  it  must  still  use  ordinary  care  to  pre- 
vent damage  to  those  who  accept  the  invitation  to  use 
it.    A  more  pertinent  authority  referred  to  in  the  same 
section  is  Swan  v.  Railway  Co.,  72  Iowa,  650,  34  N. 
^'  457,  where  it  is  held  that  the  purchaser  of  a  rail- 


I 


336  CONDEMNATION.  Vol.  IX 

(N.  S.) 

Note. 

road  is  charged  with  notice  of  the  rig^hts  of  landowners 
to  private  crossings,  in  use,  whether  under  oral  contract 
or  otherwise,  and  cannot  interfere  to  destroy  or  impair 
such  rights.  See,  also.  Railway  Co.  v.  Dimick,  144 
111.  628,  32  N.  E.  291.  If  the  purchaser  of  a  railroad 
is  charged  with  notice  of  an  apparent  easement,  which 
would  aflFect  the  defendant  in  this  case,  by  parity  of 
•  reasoning  the  purchaser  of  land  which  such  an  ease- 
ment serves  is  entitled  to  take  notice  of  its  existence, 
and  his  purchase  under  such  circumstances  is  the 
ground  of  estoppel  on  the  part  of  the  railroad  company. 
The  company,  having  had  the  benefit  of  reduced  dam- 
ages by  reason  of  a  passway  between  the  two  parcels 
of  land,  have  no  right,  upon  a  severance  of  title,  to  im- 
pose a  new  damage  to  one  of  the  parcels  by  cutting  off 
a  way  to  and  from  it,  which  is  preserved  by  deed 
through  the  other  parcel.  We  do  not  think,  therefore, 
that  the  verdict  was  against  the  evidence.  It  is  sug- 
gested in  the  defendant's  brief  that  the  damages  were 
excessive,  but  this  cause  is  not  alleged  in  the  petition 
for  a  new  trial. 


NOTE. 

Condemnation — Farm   Crossings — Award— -Duty  of  Company   to 

Construct. — Where  the  plan  of  a  railroad  company  shows  farm 
crossing's,  and  in  awarding*  damages  the  commissioners  took  them 
into  account,  the  company  becomes  bound  to  construct  them.  Kan- 
sas City  &  Emporia  R.  Co.  v,  Kregelo,  20  Am.  &  Eng.  Corp.  Cas. 
241,  32  Kan.  608. 
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{Supreme  Court  of  Illinois,  June  8,  /Spy. ) 

Condemnation — Evidence — Charters. — At  the  hearing-  of  a  petition 
07  a  railroad  company  to  condemn  land  as  a  rig-ht  of  way  it  was 
complained  that  evidence  to  the  effect  that  some  of  the  connections 
of  the  road  extended  into  another  state  was  introduced  when  the 
charter  of  the  company  from  that  state  was  not  in  evidence.     The 
purport  of  the  evidence  objected  to  was  in  regard  to  the   existing 
connections  and  conditions   made  with  other  railroads,  and  not  in 
regard  to  chartered  powers.     Held,  that   such  evidence  was  admis- 
sible without  the  introduction  of  the  foreign  charter. 

Same— Award — Evidence. — In  a  condemnation  proceeding  evi- 
dence as  to  the  price  paid  by  a  railroad  company  for  the  use  of  the 
tracks  of  another  along  the  route  in  question,  being  no  test  in  an 
award  of  damages  to  property  owners,  is  inadmissible. 

Discussion  by  Counsel — Estoppel. — Where  the  counsel  on  one  side 
has  not  only  permitted,  without  objection,  the  counsel  on  the  other 
side  to  discuss  a  matter  outside  of  the  evidence,  but  has  himself  en- 
K^ed  in  the  discussion  of  it  with  him,  he  cannot  complain  of  the 
court's  refusal  to  strike  out  his  adversary's  reply. 
*.  Damages — Misleading  Instructions.— In  the  hearing  of  a  petition 

]  ^y  a  railroad  to  condemn  a  right  of  way  it  is  not  error  to  refuse  to 

/  instruct  the  jury  not  to  consider  any  benefits  arising  from  extra  fa- 

cilities of  transit  or  railroad  privileges  which  in  the  opinion  of  the 
jnry  did  not  actually  increase  in  dollars  and  cents  the  market  value 
of  the  property  condemned,  as  such  an  instruction  would  be  mis- 
leading. 

Crossings — Right  of  Subsequent  Grantee.* — In  such  proceedings 

fAe  petitioner  stipulated  that  the  defendant  should  have  a  right  of 

irajr  across  the  land  condemned.    Held,  that  such  stipulation  was  a 

caveaa.t:it  running  with  the   land  and  would   pass  to    subsequent 

-T^^'^^ces,  and  instructions  to  the  contrary  were  properly  refused. 

^**^aLge8 — Harmless  Instructions. — Where  the  land  in  question 

m^^  V^ready  divided  by  another  railroad,  and  there  was  no  evidence 

^Oght  on  the  part  of  the  defendant  'to  lay  out  streets  across  it, 

^' •^^uctions  which  did  not  direct  the  jury  to  act  upon  the  assump- 

■  • '^^^  that  defendant  would  get  more   than  one  crossing  were  not 

I  fi^^jndicial  to  defendant's  rights,  especially  as  they  did  not  prevent 

I  ^pe  jury* from  taking  such  fact  into  consideration  ;  and  if  erroneous, 

I  ^ere  harmless. 

y  Verdict — Conflicting  Evidence — Review.— Where  the   evidence  is 

\  conflicting  in  such  a  proceeding,  it  is  the  rule  not  to  disturb  a  ver- 

dict which  is  within  the  range  of  the  testimony  unless  it  clearly  ap- 

*See  Rathbun  v.  New  York,  N.  H.  &  H.  R.  Co.,  (R.  I.)  anle. 
9  (N.  s.)  A  &  E  R  Cas— 22 
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pears  that  injustice  has  been  done,  and  that  such  verdict  is  the  re- 
sult of  passion  or  prejudice. 

APPEAL/  from  Cook  county  circuit  court.  Rehear- 
ing' deyiied. 

Goodrich,  Viiicent  &  Bradley  and  Gtirley  &  Wood, 
for  appellants. 

Wi7iston  &  Meagher  dinA  James  P.  Meag'hcr,  for  ap- 
pellee. 

Cartwright,  J.  Emily  C.  Lyon,  one  of  the  ap- 
pellants, owns  520  acres  of  land  in  Thornton  township, 

in  Cook  county  ;  and  John  B.  Lyon,  the 
other  appellant,  is  her  husband.  Appellee 
filed  its  petition  in  the  circuit  court  of  that  county  to 
condemn  a  right  of  way  across  said  tract.  At  the  trial 
it  was  stipulated  by  the  parties  that  the  land  taken 
amounted  to  12.83  acres.  The  jury  heard  the  evidence, 
and  examined  the  premises  themselves,  and  their  verdict 
was  for  $5,773.50.  Judffment  was  entered  upon  this 
verdict. 

It  is  complained  that  the  court  allowed  petitioner's 
civil  eng-ineer  to  testify  that  the  road  was  built  for  a 

belt  road  and  to  g'ive  its  connections  with 
J&w^klrteT^^^^  other  railroads.     Some  of  these  connections 

were  in  Indiana,  and  the  objection  is  that  no 
charter  from  the  state  of  Indiana,  authorizing'  the  con- 
struction of  the  road  in  that  state,  and  showing-  the  ter- 
mini under  such  charter,  was  introduced  in  evidence. 
The  witness  testified  that  he  was  the  civil  engineer  in 
charg-e  of  the  construction,  that  nearly  all  of  the  road 
was  graded  and  constructed,  and  that  a  portion  of  the 
tracks  were  laid.  He  did  not  testify  as  to  chartered 
powers,  and  we  see  no  objection  to  his  stating  existing 
conditions  and  connections  made  wMth  other  railroads. 

Another  complaint  is  that  the  court  refused  to  allow 
defendant  John  B.  Lyon  to  testify  to  the  price  paid  de- 
fendants by  the  South  Chicago  &  Southern  Railroad 

Company  for  a  strip  of  land  103  feet  wide 
JJuiwer*'*"      for  21  right  of  way  on  the  south  side  of  part 

of  the  tract  of  land  across  w^hich  the  right  of 
way  in  this  case  was  being  condemned.     The  rule  is 
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that  a  petitioner  cannot  prove  what  it  has  paid  other 

froperty  owners  for  right  of  way  along-  the  same  road. 
^eoria  Gaslight  &  Coke  Co.  v.  Peoria  Terminal  Ry.  Co. 
146  III.  372,  34  N.  E.  550  ;  Kelliher  v.  Miller,  97  Mass. 
71  ;  Lewis,  "Em.  Dom.  §  447.  The  converse  of  the 
proposition  must  be  true,  for,  if  defendants  had  proved 
what  the  other  company  paid  for  right  of  way,  the  court 
could  not  refuse  to  let  petitioner  prove  what  it  had  paid 
for  right  of  way  across  lands  in  the  vicinity.  In  nei- 
ther case  would  the  sale  be  a  fair  test  of  market  value. 
The  amount  paid  includes  any  damages  that  may  be 
claimed  to  the  residueof  the  landowner's  premises,  and 
often  does  not  represent  the  mere  market  value  of  the 
portion  sold.  It  would  make  no  difference  that  the 
South  Chicago  &  Southern  Railroad  Company  had  not 
yet  filed  a  petition  to  condemn  the  right  of  way  pur- 
chased from  defendant.  The  preliminary  efforts  of  a 
corporation,  having  power-to  take  the  land, to  agree  with 
its  owner  upon  the  amount  it  must  pay,  are  upon 
no  different  basis  than  settlements  where  it  has  under- 
taken to  exercise  such  right. 

The  next  thing  that  occurred  on  the  trial,  of  which 
complaint  is  made,  is  that  the  court  erred  in  allowing 
counsel  for  petitioner  to  make  improper  arguments  and 
statements  to  the  jury.  The  record  shows  that,  after 
the  evidence  was  in,  petitioner's  counsel,  in  his  opening 
argument,  referred  to  the  attempt  to  prove  what  the 
other  railroad  company  paid  defendants  for  a  right  of 
way  on  the  south  side  of  the  tract,  and  said  that  the 
company  was  **  held  up,"  and  that  was  the  kind  of  sale 
they  wanted  to  prove.  This  was  improper  and  without 
excuse,  and  if  objection  had  been  made,  or  if  the  judge 
had  noticed  it  without  objection,  he  would  certainly 
have  rebuked  the  counsel,  and  counteracted  the  effect 
of  the  statement  as  far  as  possible.  But  defendants'. 
counsel  apparently  preferred  to  meet  the  statement  with 
his  own  assertion  in  argument,  and  made  no  objection. 
Accordingly  he  went  into  the  subject  in  his  argument, 
and  told  the  jury  what  he  had  wanted  to  prove,  and 
what  he  knew  about  the  sale,  but  that  petitioner's  coun- 
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sel  would  not  let  him  prove  the  facts.  He  then  asked 
petitioner's  counsel  on  what  authority  he  said  that  the 
railroad  company  was  **  held  up."  The  counsel  replied, 
"  Wait  until  I  come  to  answer  you,  and  I  will  tell  you 
to  the  satisfaction  of  the  jury."  Defendants'  counsel 
told  him  to  answer  it,  and,  if  he  could  show  by  any 
evidence  any  authority  for  what  he  had  said,  counsel 
would  like  to  investigate  '*  that  whole  thing*."  In  the 
closing"  arg'ument,  petitioner's  counsel,  in  reply,  under- 
took to  demonstrate  that  the  South  Chicag-o  &  Southern 
Railroad  Company  had  no  right  to  condemn  the  strip 
at  rig'ht  ang-les  with  its  road  for  a  spur  track,  and  that, 
having  no  right  to  condemn,  it  had  to  pay  whatever 
defendants  asked.  This  was  objected  to,  and  the  court 
declined  to  rule  it  out,  saying,  '*  Let  it  go  "  ;  but  peti- 
tioner's counsel  said  that  he  withdrew  his  statement. 
Perhaps  the  withdrawal  did  not  help  matters  any,  but 
what  was  said  was  in  response  to  a  direct  statement  by 

defendants'  counsel  and  a  challenge  to  dis- 
Sniei-EiUpH*  cuss  B,  matter  wholly  outside  of  the  evidence. 

As  defendants'  counsel  did  not  see  fit  to  have 
the  rules  enforced,  but  engaged  in  the  discussion,  we 
do  not  think  that  he  can  complain  that  the  court  refused 
to  strike  out  the  reply  made  to  him. 

It  is  also  contended  that  the  court  erred  in  giving  and 
refusing  instructions.     The  defendants  asked  the  court 

to  give  the  following  instruction,  which  was 
fi"£tJ-5iSl^*'  refused  :  *'  The  jury  are  further  instructed 

that  in  estimating  the  damage,  if  any,  to  the 
remainder  of  the  property  of  the  respondents  not  taken, 
you  are  not  to  take  into  consideration  any  benefits  by 
reason  of  the  extra  facilities  of  transit  or  railroad  priv- 
ileges, which  in  your  opinion  do  not  actually  increase, 
in  dollars  and  cents,  the  market  value  of  such  property 
not  taken."  The  question  in  reference  to  damages  to 
the  residue  of  the  tract  was  whether  there  would  be  a 
diminution  in  its  value  by  reason  of  the  taking  of  the 
right  of  way  and  construction  of  the  railroad.  If  there 
was  such  damage,  its  measure  would  be  the  difference 
in  value  of  such  residue  before  and  after  such  construe- 
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tion.  This  instruction,  instead  of  allowing  defendants' 
claim  of  such  damage  to  be  offset  by  benefits,  so  that 
there  would  be  no  lessening  of  market  value,  required 
that  the  benefits  should  actually  increase  such  value. 
It  was  not  necessary  that  this  should  be  done,  but  if, 
on  a  consideration  of  all  the  facts  and  circumstances, 
the  jury  should  conclude  that  the  benefits  oflFset  the 
injuries,  there  would  be  no  damage.  Of  course,  the 
facts  considered  must  be  such  as  enter  into  and  aflFect 
market  value  ;  but  the  instruction  was  wrong,  and 
properly  refused  as  tending  to  mislead  the  jury.  The 
Calumet  Terminal  Railway  was  already  constructed 
through  the  tract  of  land,  and  the  petitioner's  right  of 
way  was  immediately  adjoining  it  on  the  south  almost 
its  entire  length  ;  the  two  roads  running  parallel,  and 
with  no  space  between  except  at  the  east  end.  There 
were  270  acres  on  the  south  side.  The  defendant,  John 
B.  I/yon,  testified  that  he  had  an  agreement  with 
the  Calumet  Terminal  Railway  to  put  in  switches  for 
hauling  anything  desired,  and  the  petitioner's  road 
would  cut  oflF  that  privilege  on  the  south.  This  was  a 
claim  for  damage  to  that  part  of  the  land,  and  another 
claim  was  that  streets  and  alleys  could  not  be  opened 
across  petitioner's  right  of  way  without  its  consent, 
and  that  defendants  would  be  limited  to  the 
necessary  farm  crossings  provided  by  stat-  %'j|jg";*[{** 
ute.  To  meet  these  claims  as  far  as  possible,  ««■!«•. 
petitioner  filed  its  stipulation,  which  was 
made  a  matter  of  record,  that  the  proper  municipal 
authorities  might  open  streets,  alleys,  or  highways 
across  its  right  of  way  without  compensation,  nqt  de- 
priving it  of  the  use  of  such  right  of  way,  and  that 
defendant,  Emily  C.  Lyon,  should  have  the  right  to 
cross  such  right  of  way  and  its  railroad  tracks  with  a 
suitable  and  proper  switch  track  and  crossing  connect- 
ing the  land  south  with  the  Chicago  &  Calumet  Term- 
inal Railway.  The  court  instructed  the  jury  that  this 
stipulation  was  not  a  covenant  personal  to  Emily  C. 
Lyon,  but  a  covenant  running  with  the  land,  and  inur- 
ing to  the  benefit  of  her  vendee,  and  that  they  should 
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disregard  all  testimony  as  to  the  damages  to  property 
not  taken  founded  upon  the  theory  that  petitioner's 
railroad  would  be  a  bar  to  the  construction  of  the 
switch  track  connecting-  the  lands  south  of  the  right  of 
way  with  the  Chicago  &  Calumet  Railway,  or  to  the 
opening  of  streets,  alleys,  or  highways  across  its  right 
of  way.  Instructions  asked  by  defendants,  that  the 
stipulation  ran  only  to  Emily  C.  Lyon  individually, 
that  her  assigns  would  have  no  rights  under  it,  and 
that  neither  defendants  nor  individuals  purchasing  from 
them  would  have  a  right  to  lay  out  and  construct 
.streets  and  highways  across  the  right  of  way,  except 
farm  crossings,  were  refused.  The  question  raised 
about  the  switch  track  is  whether  Emily  C.  Lyon's 
heirs  or  assigns  can  have  the  benefit  of  the  stipulation, 
or  whether  it  is  only  a  personal  license  to  her.  The 
practice  of  showing  to  what  extent  property  not  taken 
will  be  damaged  or  benefited  by  particular  conditions 
to  be  performed  by  the  petitioner  was  introduced  in  this 
state  by  the  case  of  Railroad  Co.  v.  Kidder,  21  111.  131. 
The  company  was  there  allowed  to  show  that  it  would 
construct  a  crossing  under  its  road  for  the  use  of  the 
landowner,  and  would  put  in  crossings  over  the  road, 
with  gates  and  cattle  guards.  It  was  held  that  the 
company  would  be  bound  to  construct  the  road  con- 
formably to  the  plan,  and  for  a  failure  to  do  so  the 
landowner  could  recover  damages,  or  a  court  of  equity 
would  restrain  it  until  the  additional  damages  were 
assessed  and  paid.  That  case  has  been  consistently 
followed.  Railroad  Co.  v.  Mitchell,  47  111.  163; 
Hayes  v.  Railroad  Co.,  54  111.  373;  Railroad  Co. 
V.  Birkett,  62  111.  332 ;  Chicago  &  A.  R.  Co.  v.  Joliet, 
L.  &  A.  Ry.  Co.,  105  111.  388.  Under  this  stipulation 
a  right  in  the  land  taken  was  reserved  to  the  land- 
owner. The*  estate  acquired  by  the  petitioner  was 
made  subject  to  a  condition,  and  the  right  to  put 
in  a  switch  track  and  crossing  amounts  to  an  ex- 
ception from  the  estate  vested  by  the  condemnation. 
The  undertaking  of  petitioner,  and  the  right  to  put  in 
the  crossing  to  connect  the   land  south,   are   in  their 
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very  nature  perpetual.  In  Chicago  &  A,  R.  Co.  v 
Joliet,  L.  &  A.  Ry.  Co.,  supra^  a  stipulation  by  peti- 
tioner to  put  in  and  maintain  a  crossing  was  filed,  and 
it  was  said,  *'Such  covenants  are  thought  to  run  with 
the  land,  and  the  right  of  action  would  always  aflFord 
complete  indemnity  to  the  landowner."  By  this  stipu- 
lation the  estate  acquired  by  the  judgment  is  subjected 
to  a  condition  of  a  perpetual  and  binding  character, 
which  cannot  be  evaded  or  denied.  Besides,  the  in- 
struction asked  by  the  petitioner  and  given  by  the  court 
construed  the  stipulation  as  a  covenant  running  with 
the  land,  and  available  to  the  assigns  of  Kmily  C.  Lyon. 
The  damages  were  assessed  upon  that  basis,  and  peti- 
tioner will  never  be  permitted  to  deny  that  such  is  the 
true  construction.  Counsel  ask  who  could  enforce 
the  stipulation  if  Mrs.  Lyon  should  sell  the  property 
to  diflFerent  parties,  or  it  should  be  partitioned  among 
her  heirs.  The  same  question  could  be  asked  as  to  the 
agreement  with  the  Chicago  &  Calumet  Terminal  Rail- 
way Company,  or  as  to  any  covenant  running  with  the 
land.  It  is  also  said  that  she  may  want  many  cross- 
ings, and  that  the  stipulation  gives  her  a  right  to  only 
one.  The  instruction  did  not  direct  the  jury  to  act 
upon  the  assumption  that  she  would  get  more  than  one 
switch  track  and  crossing,  and,  if  the  jury 
had  concluded  that  she  needed  a  great  R^JStrMiSSfc 
many,  the  instruction  would  not  prevent 
their  taking  that  fact  into  consideration.  All  that  was 
done  was  to  give  the  petitioner  the  benefit  of  its  stipu- 
lation that  she  should  have  one  switch  track  across  its 
right  of  way.  If  there  was  one  crossing,  she  could,  of 
course,  lay  out  a  railroad  system  on  her  270  acres  to 
suit  herself,  and  have  a  system  of  tracks  all  over  it,  if 
she  wanted  to.  As  far  as  laying  out  streets  across  the 
right  of  way  is  concerned,  the  tract  of  land  is  already 
severed  by  the  Chicago  <&  Calumet  Terminal  Railroad, 
and  there  was  no  evidence  that  defendants  had  any 
right  to  lay  out  streets  across  it.  If,  therefore,  there 
was  any  error  in  the  instruction,  it  was  entirely  harm- 
less.    The  privilege  of  laying  out  streets  across  peti- 


344  CONDEMNATION.  Vol.  IX 

(N.  s.) 

Lyon  V.  Hammond  &  B.  I.  R.  Co. 

tioner's  road  would  be  of  no  benefit  without  a  similar 
rigfht  across  the  other  road,  which  already  cut  the  land 
in  two.  It  was  not  claimed  at  any  time  that  defend- 
ants, or  individuals  purchasing*  from  them,  would  have 
any  rig-ht  to  lay  out  streets  across  the  right  of  way. 
The  right  to  open  streets  is  vested  in  the  municipal 
authorities,  and  this  seems  to  have  been  recognized  at 
the  trial.  We  do  not  think  that  the  jury  was  misled  in 
any  way. 

Finally,  it  is  insisted  that  the  verdict  was  aguinst 
the  evidence.  There  was  the  usual  difference  of  opin- 
ion among  the  witnesses  as  to  value  and  damages.  Pe- 
titioner's witnesses  fixed  the  value  of  land  taken  from 
$350  to  $450  per  acre,  and  testified  that  the  remainder 
would  be  benefited,  rather  than  damaged.  Defend- 
ant's witnesses  placed  the  value  at  $1,200  to  $1,400  per 
acre,  and  the  damage  to  the  land  south  of  the  railroad 
from  $175  to  $300  per  acre.  At  the  east  side  of  the 
tract  there  was  a  five-acre  piece  left  between  the  tracks 
of  the  two  railroads,  and  defendants'  witnesses  said 
that  it  was  damaged  from  35  to  75  per  cent.,  while  pe- 
titioner's witnesses  thoug'ht  its  value  was  increased. 
This  was  a  large  body  of  land,  and  there  had  been 
practically  no  sales  in  the  vicinit}\  Its  value  was  spec- 
ulative, depending  upon  what  the  United  States  mig-ht 
do  to  benefit  it,  and  upon  the  location  of  factories  and 
industrial  establishments  upon  it;  and  an  inquiry  into 
its  present  value  presented  the  finest  possible  field  for 
the  exercise  of  fancy  and  speculation  by  those  who  are 
accustomed  to  see  great  possibilities  in  the  future. 
But  the  jury  saw  the  land,  and  judged  for  themselves 
of  these  possibilities,  and  in  such  case  the  reviewing* 
court  is  deprived  of  the  benefit  of  very  important  evi- 
dence thus  obtained.  The  rule  is  not  to  disturb  a  ver- 
dict which  is  within  the  rang-e  of  the  testi- 

u'lgfide^e'-Si;'    ^^^Y  g"* ^eu  in  such  cases  unless  it  seems  clear 
vicv.  that  injustice  has  been  done,  and  that  it  is 

the  result  of  passion  or  prejudice.  The  value, 
as  testified  to  for  defendants,  was  based  on  the  frontage 
of  the  tract  on  a  stream  known  as  the  "Little  Calumet," 
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whioh    empties  into  the   Calumet  about  a  mile  and  a 

quar^ttf^r  from  the  east  side  of  defendants'  land,  and  the 

fact  "that  it  may  sometime  be  a  manufacturing  center. 

The  TUnited  States  has  dredged  the  Calumet  for  some 

(Ust^-rice,  and  it  seems  that  there  is  some  shipbuilding 

on  tlia-t  stream,  about  five  miles  from  this  property,  and 

elevators  about  four  miles  from  it ;  and  if  the  United 

States   should  continue  to  dredge,  and  reach  the  Little 

C^l^Umet,  and  dredge  that  branch,  the  land  along  that 

^^r^ani  might  be  dock  property.     The  railroad  runs 

^^^m  50  to  80  rods  from  the  Little  Calumet,  and  at  that 

p  ***-nce  the  land  could  hardly  be  called  dock  property. 

otiHicJering  all  the  evidence,  and  the  view  by  the  jury, 

. .  ^  *^a.nnot  say  that  the  verdict  was  not  full  compensa- 

^^u.       The  judgment  will  be  affirmed.     Judgment  af- 


McGhee 

V. 

I  Bell. 

(Court  of  Appeals  of  /Kentucky,  March  26,  iSgj,) 

Assumption  of  Risk  by  Employee — Knowledge  of  Defect.* — A  sec- 
tion hand  in  the  employ  of  a  railroad  compaay  after  the  close  ef  his 
<2aj*s  work,  in  obedience  to  an  order  from  his  foreman,  used  a  lever, 
J  which  he  knew  to  be  defective.    Held^  that  he  did  so  voluntarily, 

and  at  his  own  risk. 

Appeal  from  Fayette  county   circuit    court.     Re- 
versed. 

W,  S.  Pryor  and  Thornton  &  Kerr^  for  appellant. 
Geo.  Denny,  Jr.,  and  Nelms,    Tost  &  Power,   for 
appellee. 

Lewis,  C.  J.     While  appellee,  employed  by  appel- 
lant as  section  hand,  was,  in  obedience  to  order  of  the 

*See  notes  at  end  of  case. 
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section  foreman,  operating",  with  others,  a  hand  car, 
the  handle  of  the  lever  broke,  and  he,  in  consequence 
thereof,  fell  backward  upon  the  railroad  track,  and 
was  run  over  by  the  car  and  seriously  injured.  He 
alleges  in  his  petition  and  proves  that  the  defective 
condition  of  the  lever  handle  was  known  to  the  fore- 
man ;  for  it  was  made  by  his  direction,  by  one  of  the 
hands,  of  timber  that  was,  in  lang"uagfe  of  the  wntness, 
**doted  and  worm-eaten."  But,  even  if  it  had  not  been 
actually  known  to  him,  it  was  the  duty  of  the  foreman 
to  ascertain  and  know  that  the  handle  was  unfit,  and 
the  use  of  it  was  dangerous.  It  is  also  alleged  in  the 
petition  that  he  (appellee)  did  not  know  of  the  decayed 
and  defective  condition  of  the  handle  ;  and  the  lower 
court  distinctly  instructed  the  jury  that  if,  at  the  time 
appellee  was  working  with  said  lever,  he  knew,  or  by 
ordinary  observation  could  have  known,  it  was  decayed 
or  weak,  and,  by  reason  of  such  decay  or  unsoundness, 
was  likely  to  break  in  using  it,  they  should  find  for  the 
defendant  (now  appellant).  Nevertheless,  appellee 
himself  testifies  on  the  trial,  as  a  witness,  that  the  lever 
handle  "was  made  out  of  doted  wood,  worm-eaten,  and 
wasn't  any  good,  and  we  were  all  afraid  of  it  from  the 
start."  And  thus  arises  a  very  serious  question, — 
whether  the  verdict  of  the  jury  ought  not  to  have  been 
set  aside  by  the  lower  court  because  flagrantly  against 
the  evidence.  The  recognized  rule  is  that  the  employer 
is  bound  to  furnish  the  servant  with  proper  and  safe 
material  and  implements  with  which  to  do  the  required 
work,  and  if  he  knew,  or  by  exercise  of  ordinary  care 
and  vigilance  could  have  known,  them  not  to  be  such, 
and  by  reason  of  negligence  in  that  respect  the  servant 
is  injured,  the  latter  is  entitled  to  recover  damages 
therefor.  But  when  the  employee  knows  all  about  the 
material  and  implements  furnished,  and,  being  fully 
aware  of  its  defective  and  unsafe  condition,  voluntarilv 
uses  it,  and  thereby  sustains  an  injury,  he  is  without 
remedy.  An  obligation  rests  upon  the  employer  to 
know  that  he  has  sufficient  skill  to  know  and  to  exer- 
cise ordinary  vigilance  to  ascertain  whether  material  or 
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implemeiits  furnished  to  the  employee  are  sound  and 
safe.  But  the  employee  is  not  required  to  use  any 
vigilance  or  care  in  inquiring-  about  or  testing-  the  suit- 
ableness and  safety  of  material  and  implements  fur- 
nished, but  has  the  rig'ht,  and  it  is  his  duty,  to  look  to 
and  depend  upon  the  employer  in  that  respect ;  and  it 
is  only  when,  being*  fully  aware  of  the  defective  and 
unsafe  condition  of  such  materials,  he  voluntarilv  uses 
them,  that  he  is  without  remedy  for  an  injury  resulting- 
to  himself  therefrom.  The  time  appellee  was  ordered 
by  the  foreman  to  g-o  upon  the  hand  car  and  work  the 
lever  was  after  the  close  of  a  day's  work,  and  the  place 
was  about  four  miles  from  where  they  all  rested  at 
night.  Nevertheless,  he  was  not  bound  to  go  upon  the 
hand  car  and  use  the  lever,  and  must  be  held  to  have 
voluntarily  done  so  at  his  own  risk,  because  aware  of 
the  defective  condition  of  the  lever,  as  he  himself 
testified  on  the  witness  stand.  In  our  opinion  the 
verdict  of  the  jury  oug-ht  to  have  been  set  aside, 
because  palpably  ag-ainst  the  evidence,  and  a  new  trial 
granted.  And  the  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial  consistent  with  this 
opinion. 


NOTES. 

Defective  Hand  Car — Assumption  of  Rislc. — An  employee  cannot 
recover  for  an  injury  caused  by  a  defect  in  a  hand  car,  when  he 
was  aware  of  such  detect  and  continued  to  use  the  car.  Johnson  v. 
Western  &  A.  R.  Co.,  55  Ga.  133  ;  Central  R.  &  B.  Co.  v.  Kenney,  58 
Ga.  485,  16  Am.  Ry.  Rep.  131 ;  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Smith,  15  Am.  &  Eng.  R.  Cas.  224,  9  Lea,  (Tenn.),  685  ;  Winkler  zk 
St.  Louis  Basket,  etc.,  Co.,  (Mo.),  7  Am.  &  Eng-.  R.  Cas.,  N.  8., 
774,  abstr,^  38  S.  W.  Rep.  921 ;  New  York,  etc.,  R.  Co.  v.  Powers,  21 
Am.  &  Eng.  R.  Cas.  609,  98  N.  Y.  274  ;  Bell  v.  Western  &  A.  R.  R. 
Co.,  70  Ga.  566 ;  Gulf,  etc.,  R.  Co.  v,  Williams,  39  Am,  &  Eng.  R. 
Cas.  292,  72  Tex.  159. 

Knowledge  of  Defective  Appliance — Contributory  Negligence- 
Question  of  Fact.— See  Parker  v.  South  Carolina  &  G.  Ry.  Co.,  6 
Am.  &  Eng.  R.  Cas.,  N.  S.,  731,  and  note,  p.  751. 
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V, 

Conoyer. 

V 

{Supreme  Court  of  Indiana ^  November  23 ^  iSgj,) 

Railroad  Crossings — Signals — Proximate  Cause.* — Thoag-h  as  a 
general  rule  the  failure  of  a  railroad  company  to  give  the  statutory 
signals  at  crossings  is  negligence  per  se,  yet  it  does  not  entitle  a 
person  to  recover  unless  he  shows  that  such  negligence  was  the 
proximate  cause  of  the  injury. 

Direction  of  Verdict — Subsequent  Introduction  of  Evidence. — If  a 
defendant,  upon  the  close  of  the  plaintiff's  evidence  in  chief,  moves 
the  direction  of  a  verdict  in  his  favor  on  such  evidence,  he  must 
stand  by  his  motion,  for  the  subsequent  introduction  of  his  own 
evidence  waives  such  motion. 

Indefinite  Instructions — Practice. — If  a  parly  does  not  think  an 
instruction  given  at  the  request  of  the  other  side  is  sufificiently 
specific,  he  should  tender  a  proper  one  to  the  court. 

Crossings — Due  Care. — A  person  approaching  a  railroad  cross- 
ing has  a  right  to  presume  that  the  company  will  give  the  statu- 
tory signals,  and  if,  after  using  due  care,  he  can  neither  see  nor 
hear  an  approaching  train,  he  is  justified  in  presuming  that  he  can 
cross  in  safety. 

Instructions—Amendments  by  the  Court. — Where  the  court's 
amendment  to  an  instruction  requested  by  the  appellant  merely 
served  to  amplify  the  rule  which  he  asked  the  court  to  declare,  and 
his  instruction  when  tested  by  his  own  objections  to  the  amendment 
appears  improper,  he  cannot  complain  of  the  court's  action. 

Same — Review. — A  refusal  to  give  certain  instructions  will  not  be 
reviewed  where  it  does  not  affirmatively  appear  from  the  record 
that  it  contains  all  the  instructions  given. 

Appeal  from  Pike  county  circuit  court.     Aifirmcd, 

W.  H.  De  Wo//,  Gardiner  &  Gardiner,  and  E.    W. 
Stroyig-,  for  appellant. 

J.  S.  Pritcliett,  Cullop  <£-  Kessingrer,  Posey  d'  Chap- 
pel,  and  Townsend  <£•  Wilhebn,  for  appellee. 

Jordan,  J.    The  appellee  recovered  damages  against 

*See  note  at  end  of  case. 


Am.  &  Eng.  CROSSINGS — SIGNALS.  349 

R.  Cas. 

Baltimore,  &c.,  Ry.  Co.  v.  Conojer. 

appellant  for  injuries  sustained  by  reason  of  one  6l  its 
passeng'er  trains  colliding"  with  him  as  he  cwesuui 
was  passing"  over  the  company's  track,  in  a 
wagon,  at  a  point  where  it  intersects  a  public  highway 
near  the  city  of  Vincennes.  On  change  of  venue,  the 
case  was  tried  in  the  Pike  circuit  court,  and,  over 
appellant's  motion  for  a  new  trial,  a  judgment  was 
rendered  in  favor  of  appellee,  for  the  damages  awarded 
by  the  jury. 

The  cause  of  action  in  controversy  is  based  upon  the 
alleged  negligence  of  the  appellant  in  omitting  to  give 
the  statutory  signals  when  the  train  which  ran  over 
the  appellee  was  approaching  the  public  crossing  in 
controversy.     It  is  insisted  that  the  amended  complaint 
does  not  sufficiently  state  a  cause  of  action,  inasmuch 
as  it  fails  to  show  that  the  negligence  of  the  appellant 
was  the  proximate  cause  of  the  injury  of  which  appel- 
lee complains,  and  that  it  does  not  establish  the  fact 
that  there  was,  at  the  time  of  the  accident  in  question, 
an  absence  of    contributory  negligence  on  the  part  of 
the  latter.     That  an  action  ordinarily  accrues  in  favor 
of  a  person,  not  guilty  of  contributory  negligence,  who 
is  injured  by  the  negligence  of  a  railroad  company  in 
failing  to  give  signals,  as  required  by  the  statutes  of 
this  state,  when  its  train  is  approaching  the  crossing 
of  a  public  highway,  is  settled  by  numerous  decisions 
of  this  court.      And,  as  a  general  proposi- 
tion, the   failure  of   a  railroad  company  to  laiiroftdGrowiiM 
discharge  its  duty  m  regard  to  giving  the  Hatefoau. 
signals  at  public  crossings,  as  enjoined  upon 
it  by  the  statute,  is  negligence /^r  5^.     Still,  this  alone 
is  not  sufficient  to  entitle  the  injured  party  to  a  recov- 
ery, but  he  must  go  further,  and  show  that  such  negli- 
gence was  the   proximate  cause,    without  which  the 
injury  of  which  he  complains  would  not  have  resulted, 
and  that  he  himself  was  not  guilty  of  negligence  con- 
tributing to  such  injury.      See  Railway  Co.  v.  Young 
(by  this  court)  45  N.    E.  479,  and  authorities  cited  ; 
Railroad  Co.  v.  Thomas  (by  this  court)  46  N.  E.  73. 
An  examination  of  the  pleading  in  question  satisfies  us 
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that  the  facts  therein  averred  aflSrtnatively  establish 
that  the  accident,  occurring  at  the  crossing',  and  to 
which  the  plaintiff  attributed  his  injury,  was  due  to 
the  negligence  of  the  defendant,  in  omitting  to  give  the 
required  signals  ;  and  that  it  is  further  shown  by  both 
the  specific  facts  averred  therein,  as  well  as  the  gen- 
eral allegations,  that  the  plaintiflF  was  free  from  fault, 
and  did  not  contribute  to  his  alleged  injury  ;  and,  tested 
by  the  rule  to  which  we  have  referred,  the  complaint  is 
sufficient. 

At  the  close  of  the  appellee's  evidence  in  chief,  ap- 
pellant moved  the  court  to  direct  the  jury  to  return  a 

verdict  in  its  favor.  The  motion  was  over- 
«!r*«?ta/qM!ii  ruled,  and  the  appellant  excepted.  The 
iiitr^UMtr  trial  then  proceeded,  and  appellant  intro- 
duced its  evidence,  and  the  evidence  was 
finally  closed  by  both  parties,  without  appellant  renew- 
ing or  oflFering  to  renew  the  motion  in  question.  The 
action  of  the  court  in  denying  this  motion  is  urged  as 
error,  and  we  are  asked  to  review  the  plaintiff's  evidence 
in  chief,  separate  and  apart  from  that  given  by  the  ap- 
pellant in  chief  and  the  appellee  in  rebuttal,  and  thereby 
determine  the  alleged  error.  This,  under  the  circum- 
stances, we  are  not  authorized  to  do.  If  a  defendant  in 
an  action,  upon  the  close  of  the  plaintiff's  evidence  in 
chief,  moves  the  court  to  direct  a  verdict  on  such  evi- 
dence in  his  favor,  he  must  stand  by  his  motion  ;  for, 
if  be  subsequently  introduces  his  own  evidence,  he  will 
be  regarded  as  having  waived  or  receded  from  his  mo- 
tion, and  therefore  no  question  can  be  considered  under 
such  motion  on  appeal.  The  appellant  might  have 
renewed  its  motion,  had  it  desired,  at  the  close  of  all 
the  evidence  in  the  case,  and  requested  the  court,  in 
consideration  of  the  entire  evidence,  to  direct  a  verdict 
in  its  favor  ;  and  in  that  event  the  judgment  of  the 
court  would  have  rested  on  the  evidence  as  a  whole, 
and  not  upon  a  part  thereof.  This,  we  think,  is  the 
correct  rule,  and  is  recognized  as  such  by  the  authori- 
ties. Elliott,  App.  Proc.  §  687,  and  authorities  there 
cited  ;  Railroad  Co.  v.  Stoddard,  10  Ind.  App.  278,  37 
N.  E-  723. 


Am.&Engr.  CROSSINGS — SIGNAL,S.  351 

R.  Cas. 

Baltimore,  Ac,  Ry.  Co.  v.  Coaoyer. 

It  is  next  insisted  that  the  court  erred  in  g"ivingf  cer- 
tain instructions  to  the  jury.  Instruction  numbered  1, 
given  at  the  appellee's  request,  is  criticised 
for  being-  too  general,  and  misleading.  The  {kM-rwUe?*' 
argument  of  the  learned  counsel  for  appel- 
lant, however,  does  not  convince  us  that  the  instruction 
in  controversy  is  open  to  these  objections.  It  is,  in  its 
character,  but  an  exposition  in  general  in  regard  to  the 
duties  of  the  servants  of  a  railroad  company,  in  charge 
of  its  trains,  when  approaching  a  public  crossing,  and, 
likewise,  of  a  person  upon  a  highway  in  approaching 
and  in  going  upon  and  over  such  crossing.  It  sub- 
stantially and  correctly  stated  the  law  in  this  respect 
in  a  general  way ;  and,  if  not  sufficiently  specific,  the 
proper  thing  for  appellant  to  have  done  was  to  have 
tendered  one  of  that  character  to  the  court  with  the  re- 
quest that  it  be  given.  When  the  instruction  is  con- 
sidered in  connection  with  the  entire  charge,  as  it  must 
be,  it  cannot  be  said  to  have  tended  to  mislead  the  jury. 
Counsel,  continuing  their  criticism  of  the  instruction, 
say  :  ''We  are  unable  to  find  any  cases  holding  that  a 
person  about  to  cross  a  railroad  track  has  a  right  to 
presume  that  a  train  is  not  within  eighty  rods,  merely 
because  he  failed  to  hear  the  whistle  sounded  or  the 
bell  rung."  It  is  true,  as  a  legal  proposition,  that  the 
mere  omission  of  signals,  or  the  like,  cannot  alone 
ordinarily  be  accepted  by  a  person  about  to  pass  over  a 
crossing  as  an  assurance  that  there  is  no  danger  in 
crossing.  But  the  instruction  in  dispute  does  not  state 
that  the  failure  alone  to  hear  the  whistle  sounded  or  the 
bell  rung  would  warrant  a  presumption  upon  the  part  of 
the  traveler  that  there  is  no  approaching  train  within  80 
rods  of  the  crossing.  Counsel  seem  to  ignore  the  fact 
that  the  charge  included,  not  only  the  sense 
of  hearing,  but  that  of  sight  as  well,  and,  SS?.'"**"*'* 
substantially  and  in  eflFect,  advised  the  jury 
that  a  person  approaching  a  railroad  crossing  has  the 
right  to  assume  that  the  company  will  obey  the  law,  by 
giving  the  required  signals  of  an  approaching  train  ; 
and   if  such   person   under    the  circumstances,   after 
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having"  exercised  due  care,  and  emploj'^ed  his  senses  of 
seeing-  and  hearing-,  to  ascertain  if  a  train  is  approach- 
ingf,  and  thereby  avoid  dang-er,  can  neither  see  nor  hear 
an  advancing  or  moving  train,  he  is  justified  in  presum- 
ing that  he  can  pass  over  the  crossing-  in  safety.  This 
brought  the  instruction  well  within  the  rule  asserted 
by  the  authorities.  See  Railwav  Co.  v,  Martin,  82  Ind. 
476;  Miller  v.  Railway  Co.,  144  Ind.  323,  43  N.  E, 
257 ;  Elliott,  R.  R.  §  1158. 

Appellant  requested  the  court  to  give  the  following 
instruction  :  **If  a  train  of  cars  hauled  by  a  locomotive 
engine  upon  a  railroad,  and  a  citizen  traveling  in  a 
wagon  upon  a  public  highway,  are  both  approaching  a 
crossing-  of  such  hig-hway  with  such  railroad,  under 
circumstances  indicating  that  a  collision  between  them 
is  likely  to  occur,  if  they  both  proceed  on  their  way 
without  stopping-,  the  eng-ineer  in  charge  of  such  train, 
if  he  has  sounded  the  required  signals  with  the  engine 
whistle,  and  is  ringing*  the  bell  of  the  engine,  has  a 
right  to  presume  that  the  citizen  will  stop  before  he 
drives  upon  the  crossing,  and  has  a  rightto  proceed  on  his 
way  with  his  engine  and  train  until  he  discovers  that  the 
citizen  does  not  stop  ;  and  if,  under  such  circumstances, 
he  discovers  that  the  citizen  does  not  stop,  when  it  is 
too  late  to  stop  his  train  in  time  to  avoid  the  collision, 
and  for  that  reason  a  collision  occurs,  and  injury  results 
therefrom,  the  railroad  company  would  not  be  liable 
therefor."  This  the  court  g-ave  with  the  following* 
amendment:  **But  if  the  engineer  makes  the  dis- 
covery, before  it  is  too  late,  that  the  citizen  does 
not  stop,  and  if,  after  making  such  discovery, 
the  engineer  could  have  stopped  his  train,  and 
did  not,  then,  in  that  view  of  the  case,  the  railroad 
company  would  be  liable  for  the  injury  inflicted  upon 
the  citizen  by  such  collision."  It  is  insisted  that  the 
instruction  as  requested  correctly  stated  the  law  appli- 
cable to  the  case  as  presented  by  the  evidence  ;  but  the 
court's  modification  thereof,  by  adding-  thereto  the  part 
above  set  out,  destroyed  its  applicability,  and  injected 
into  the  cause  a  new  issue,  inasmuch  as  the  plaintifiF*s 
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case  is  based  wholly  upon  the  omission  of  appellant  to 
give  the  required  signals  when  its  train  was  approach- 
ing the  public  crossing,  and  that  there  was  no  claim 
under  the  evidence  that  the  engineer  could  have  stopped 
in  time,  after  seeing  the  plaintiff,  to  have  avoided  the 
accident.  These  objections,  with  equal  propriety, 
could  be  made  to  the  instruction  as  requested 
to  be  given  in  the  first  instance.  The  evi-  i"53aeVufc 
dent  purpose  or  theory  of  the  instruction  th«c*irt. 
asked  for  by  the  appellant  was  to  inform 
the  jury  as  to  what  the  general  legal  rule  was,  in  the 
opinion  of  the  trial  court,  when  a  train  of  cars  and  a 
person  in  a  wagon  were  both  approaching  a  public 
crossing,  under  circumstances  indicating  that  a  colli- 
sion would  result.  The  addition  made  to  the  instruc- 
tion simply  served  to  amplify  the  rule  which  appellant 
asked  to  have  the  court  declare  to  the  jury.  Inasmuch 
as  the  appellant  invited  the  court  to  give  an  instruction, 
in  the  first  instance,  which,  when  tested  by  its  own 
objections  made  to  the  amendment,  ought  not  to  have 
been  given,  it  is  not  in  a  position  to  complain  of  the 
court's  action  in  making  the  amendment  and  giving  the 
instruction  as  amended,  which  could  do  nothing  more, 
under  appellant's  contention,  than  to  add  to  the  objec- 
tionable charge  which  it  had  requested.  See  Elliott, 
App.  Proc.  §§  626,  627.  Upon  any  view  of  the  ques- 
tion, it  is  not  in  a  position  to  complain  of  the  modifica- 
tion made  by  the  court. 

Appellant  also  requested  the  court  to  give  a  series  of 
other  instructions  to  the  jury.  Some  of  these  were 
given  and  others  were  refused.    The  ruling     .       .  , 

^r  At  j^  '       'A^  t         t    X  •         j^i  •  Same— IUtI«w. 

of  the  court  m  its  refusal  to  give  these  in- 
structions is  not  specially  criticised,  except  as  to  num- 
ber 3.  Counsel  for  the  appellee,  however,  confront  us 
with  their  contention  that  we  cannot  consider  any  ques- 
tion growing  out  of  the  court's  refusal  to  give  the 
instructions  in  controversy,  for  the  reason  that  the 
record  does  not  affirmatively  show  that  those  given 
were  all  that  were  given  in  the  cause.  An  examination 
of  the  record  verifies  this  contention.    Appellee's  coun- 

9  (N.  s.)  A  &  E  R  Cas— 23 


354  CROSSINGS— SIGNAW.  ^o^-  ™ 

(K.  s.) 

Note. 

eel  say  :  ''For  aug-fat  that  appears,  the  court  may  have 
given  instructions  concerning  the  same  questions  in- 
volved in  those  refused."  The  rule  for  which  they 
contend  in  this  respect  is  one  firmly  settled  by  our  de- 
cisions. Musgrave  r.  State,  133  Ind.  297,  32  N.  E. 
885,  and  authorities  there  cited  ;  Wilson  r.  Johnson, 
145  Ind.  40,  38  N.  E.  38,  and  43  N.  E.  930 ;  New 
York,  C.  &  St.  L.  R.  Co.  v,  Hamlet  Hay  Co.  (at  last 
term),  47  N.  E.  1060.  Without,  however,  departing 
from  the  rule  in  question,  to  which  we  still  adhere,  we 
have,  as  a  matter  of  grace  to  appellant,  and  not  as  a 
right,  examined  instruction  3,  refused,  and  find  that 
the  general  principles  of  law  therein  stated  are  the 
same  as  those  upon  which  the  jury  had  been  fully  in- 
formed by  the  court  in  other  instructions  ;  and  conse- 
quently, under  the  circumstances,  no  harm  can  be  said 
to  have  resulted  to  appellant  from  the  court's  refusal 
to  give  this  charge.  In  fact,  it  may  be  said,  we  think* 
that  the  learned  trial  judge  fully  advised  the  jiiry  upon 
all  matters  of  law  relative  to  the  cause,  and  that  the 
charge  as  a  whole  was  as  favorable  to  appellant  as  it 
could  legitimately  have  requested.  The  evidence  is 
conflicting  ;  yet  there  is  evidence  which  fully  sustains 
the  judgment  of  the  lower  court,  and,  therefore,  under 
a  well-settled  and  controlling  rule,  we  cannot  disturb 
the  decision  of  the  lower  court  upon  the  evidence. 
Judgment  affirmed. 


NOTK. 


Crossings— Failure  to  Qjve  Signals — Negligence. — See  Missouri 
Pac.  Rj.  Co.  V.  Geist  (Neb.),  5  Am.  &  Eng.  R.  Cas.,  N.  8.,  421,  and 
«<7/^,  p.  430;  Strother  v.  South  Carolina  &  6.  R.  Co.  (S.  Car.),  5 
Am.  Sl  Eng-.  R.  Cas.,  N.  S.,  430;  Comer  v,  Shaw  (Ga.),  5  Am.  ft 
Kng.  R.  Cas.,  N.  S.,  697,  abstr,,  25  S.  E.  Rep.  733. 
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Lambkrtson 
Consolidated  Traction  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey^  Nov,  is,  iSgy,) 

Action  for  Personal  Injuries— Declarations  of  Plaintiff— Admissi* 
bility.* — The  declarations  of  a  person  as  to  his  symptoms,  made  to 
a  physician  or  surg-eon,  not  for  the  purpose  of  treatment,  but  for 
the  purpose  of  leading*  the  physician  or  surgeon  to  form  an  opinion 
to  which  he  may  testify  as  a  witness  for  the  declarant,  in  a  suit 
brought  by  him  for  personal  injuries,  are  not  admissible  in  evidence 
at  the  instance  of  the  declarant. 

Evidence — Opinion  of  Physician — Instructions.— It  is  not  error  for 
the  court  to  refuse  to  charg-e  the  jury  to  disregard  the  opinion  of  a 
physician  formed  wholly  or  in  part  on  such  declarations  as  are 
above  mentioned,  in  a  case  where  there  is  legitimate  evidence  of 
the  truth  of  the  declarations. 

(Syllabus  by  the  Court.) 

Judgment  for  plaintiff  was  affirmed  by  the  supretne 
court. 

Depue  dc  Parker^  for  plaintiff  in  error. 
Samuel  Kalisch^  for  defendant  in  error. 

Dixon,  J.  In  an  action  for  personal  injuries,  brought 
in  the  Gssex  circuit,  the  plaintiff  recovered  a  judgment, 
which,  having"  been  affirmed  in  the  supreme 
court  (36  Atl.  100)  is  now  before  us  on  writ 
of  error.  Of  the  matters  involved,  we  think  none  re- 
quires consideration  other  than  that  received  in  the  su- 
preme court,  except  the  assignments  of  error  based 
upon  the  judge's  refusal  to  charge  as  requested  concern- 
ing the  opinions  of  the  medical  experts.  The  follow- 
ing requests  will  show  the  precise  points  for  consider- 
ation. '•  The  testimony  of  a  physician  called  to  examine 
the  plaintiff  at  a  recent  period,  with  a  view  solely  to 
giving  testimony  at  the  trial,  as  to  the  extent  of  an  in- 

*See  note  at  end  of  case. 
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jury  and  its  probable  duration  and  eflFect,  cannot  be  re- 
garded by  the  jury  in  any  case  in  which  the  opinion  of 
the  witness  is  founded,  in  whole  or  in  part,  upon  state- 
ments made  by  the  plaintiff  of  circumstances  not  proved 
to  be  true  or  to  exist,  and  upon  symptoms  or  conditions 
which  existed  at  a  former  period,  and  of  which  the  phy- 
sician has  no  knowledge,  except  from  what  the  plain- 
tiff told  him."  '*The  opinion  of  a  physician  who  has 
no  knowledge  of  the  case,  except  that  derived  from  an 
examination  made  in  anticipation  and  with  a  view  of 
testifying  on  the  trial  of  a  cause  where  the  physical  con- 
dition of  the  person  examined  is  a  material  fact,  cannot 
be  regarded  if  that  opinion  is  founded,  in  whole  or  in 
part,  on  statements  of  previous  physical  condition  and 
suffering  and  pain,  of  which  proof  was  not  made  at 
the  trial."  It  appears  that,  about  a  week  before  the 
trial,  a  physician  was  called  in  by  the  plaintiff  to  examine 
his  bodily  condition,  in  order  that  the  physician  might 
form  an  opinion  to  which  he  covild  testify  at  the  trial  as 
an  expert  witness  on  the  plaintiff's  behalf ;  and,  in  so 
testifying,  the  physician  having  stated  that,  *'there  was 
not  anything  to  discover  by  the  examination  except  the 
symptoms  as  he  [the  plaintiff]  expressed  them,"  was  al- 
lowed to  tell  what  symptoms  the  plaintiff  had  narrated. 
Although  this  testimony  was  objected  to,  no  exception 
seems  to  have  been  sealed,  and  there  is  no  assignment 
of  error  upon  its  admission.  Its  only  bearing  now. 
therefore,  is  upon  the  requests  to  charge. 

The  testimony  itself,  we  think,  was  illegal.     It  is 
-well  settled  that  the  declarations  of  a  patient  as  to  his 

symptoms,  made  to  his  physician  or  surgeon 
liSiriel-KdmS?  ^^^  ^^^  purpose  of  treatment,  are  admissible 
liitawntr"'"  ^^  evidence.     Fay  v.  Harlan,  128  Mass.  244; 

State  V.  Gedicke,  43  N.  J.  Law,  86.  While 
such  declarations  partake  of  the  nature  of  hearsay,  they 
derive  some  credibility  beyond  that  of  hearsay,  from  the 
fact  that  the  patient  expects  his  physician  or  surgeon 
to  be  guided  by  them  in  administering  remedies,  and  so 
the  patient  has  an  incentive,  beyond  the  ordinary  obli- 
gation  to  tell  the  truth.     But  when  such  declarations 
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are  made,  not  for  the  purpose  of  treatment,  but  for  the 
purpose  of  leading  the  physician  or  surgeon  to  form  an 
opinion  to  which  he  may  testify  as  a  witness  for  the 
declarant,  not  only  is  this  reason  for  credibility  absent, 
but,  instead,  self-interest  becomes  a  motive  for  distor- 
tion, exaggeration  and  falsehood.  Hence  it  is  the  bet- 
ter conclusion  that  declarations  made  under  such  circum- 
stances are  not  competent  evidence  on  behalf  of  the 
declarant.  Railroad  Co.  v..  Huntley,  38  Mich.  537; 
Jones  V.  President,  etc..  Village  of  Portland,  88  Mich. 
598,  50  N.  W.  731  ;  Davidson  v.  Cornell,  132  N.  Y. 
228,  30  N.  E.  573  ;  Railroad  Co.  v.  Roalefs,  16  C.  C.  A. 
601,  70  Fed.  21.  Of  course,  this  does  not  apply  to 
utterances  which  are  the  natural  expressions  of  present 
pain,  even  though  they  are  brought  out  by  an  examina- 
tion made  for  the  purpose  above  mentioned.  Such  ut- 
terances are  themselves  symptoms,  and,  while  they  may 
be  feigned,  are  nevertheless  competent  testimony  of  the 
honesty  and  weight  of  which  the  jury  must  judge.  The 
exclusion  of  a  party's  declarations  made  for  the  purpose 
of  qualifying  an  expert  to  testify  on  his  behalf  will  not 
unduly  interfere  with  the  evidence  of  expert  witnesses. 
These  witnesses  may  state  to  the  jury  the  grounds 
of  their  opinions  so  far  as  their  expertness  has  discov- 
ered them  ;  but,  outside  of  that,  the  grounds  must  be 
disclosed  by  other  evidence  ;  and  upon  the  grounds 
thus  laid,  hypothetical  questions  may  be  framed  on 
which  the  opinions  of  experts  can  be  received.  But,  al- 
though we  consider  this  testimony  illegal,  yet  the  court 
did  not  err  in  refusing  to  charge  as  requested.  The 
requests  were,  in  substance,  that  the  jury  should  be 
instructed  to  disregard  the  opinions  of  the 
physician  if  they  were  based  wholly  or  in  5pi\YdM-ii? 
part  on  the  statements  of  the  plaintiff  as  to  itnefiMi. 
his  previous  physical  condition.  '  But  it  is 
plain  that,  if  the  evidence  in  the  cause  would  warrant 
the  jury  in  believing  that  the  statements  of  the  plaintiff 
were  true,  the  opinions  of  the  physician  were  competent 
testimony  for  the  consideration  of  the  jury.  While  the 
physician  might  not  lawfully,  at  the  plaintiff *s  instance, 
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repeat  to  the  jury  the  statements  so  made,  yet  his  opin- 
ion, based  on  what  the  jury  should  believe  to  be  facts, 
was  not  rendered  valueless  because  those  facts  had  been 
communicated  to  him  by  the  plaintiff  himself.  We  find, 
in  the  record,  testimony,  uncontradicted,  that  the  state- 
ments made  by  the  plaintiff  to  the  physician  were  true; 
and  hence  even  the  last  assig-nment,  directed  agfainst 
the  consideration  of  an  opinion  based  on  statements  of 
previous  physical  condition,  of  which  proof  was  not 
made  at  the  trial,  is  inapplicable  to  the  case,  since  no 
such  statements  appear.  There  is  no  error  requirinjf 
the  reversal  of  the  judgment,  and  therefore  it  is  af- 
firmed. 


NOTB. 

Statements  Made  to  Physician — Admissibility. — The  representa* 
tions  of  a  sick  or  injured  person  as  to  the  nature,  symptoms,  and 
effect  of  the  disease  or  injury  under  which  he  is  suffering  at  the 
time,  are  competent  evidence  tending*  to  show  his  actual  condition. 
Howe  V,  Plain  field,  41  N.  H.  135.  And  while  such  statements  have 
greater  weight  if  made  to  a  medical  attendant,  thej  are  not  rejected 
when  made  to  another  person.  Perkins  v.  Concord  R.  Co.,  44  N.  H. 
223.  So  where  it  is  important  to  show  the  bodilj  condition  of  a 
person  at  a  certain  time  a  statement  made  by  the  person  at  such 
time  to  an  examining  physician  as  to  the  then  nature,  symptoms 
and  effects  of  the  malady  then  upon  her  is  proper  evidence.  Earl 
V,  Tupper,  45  Vt.  275.  But  evidence  of  a  statement  made  to  a  phy- 
sician as  to  the  cause  of  the  injury  is  inadmissible.  Illinois  C.  R. 
Co.  V.  Sutton,  42  111.  438.  Nor  is  a  statement  admissible  which  was 
made  while  a  suit  to  recover  for  the  injury  was  pending  and  after 
the  injury  had  healed  and  which  was  not  made  with  reference  to 
treatment  by  the  physician.  Rowland  z/.  Philadelphia,  W.  Sl  B.  R. 
Co.,  63  Conn.  415,  28  Atl.  Rep.  102.  And  likewise  where  one  suing 
for  a  personal  injury  is  examined  as  a  witness  himself,  and  has 
given  evidence  as  to  his  feelings,  statements  made  by  him  to  his 
physician  are  not  admissible.  Barrelle  v,  Pennsylvania  R.  Co.,  4 
N.  Y.  Supp.  127,  21  N.  Y.  S.  R.  109.  See  also  Williams  v.  Great 
Northern  Ry.  Co.  (Minn.),  7  Am.  &  Kng.  R.  Cas.,  N.  S.,  230. 
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West  Chicago  St.  Ry.  Co. 

V. 

Kennelly. 

{Supreme  Court  of  Illinois  j  Dec,  22  ^  iSgy,) 

Street  Railways— Injuries  to  Passengers — Evidence. — In  an  action 
ag^nst  a  street-car  company  to  recover  damages  for  injuries  caused 
to  a  passenger  by  the  sudden  stoppage  of  the  car,  a  witness  testi- 
fied :  **I  went  off  my  feet,  of  course.  As  the  car  ran  down  the  speed 
increased,  and,  it  came  all  of  a  sudden  to  a  dead  stop,  and,  of 
course,  knocked  everybody  down  in  the  car.*'  Heldy  that  the  last 
clause  of  this  statement  was  admissible,  as  part  of  the  res  gestae^ 
though  it  showed  that  other  passengers  besides  the  plaintiff  were 
affected. 

Evidence — Declarations.* — For  the  purpose  of  showing  that  the 
plaintiff's  condition  was  the  result  of  the  accident,  a  witness,  on 
intimate  terms  with  the  plaintiff,  was  asked  if  she  heard  the  latter 
complain  of  any  injuries  before  the  accident.  Held^  it  was  not  error 
to  allow  the  witness  to  testify  that  she  did  not  hear  the  plaintiff 
complain,  though  the  latter's  declarations  may  not  have  been  com- 
petent testimony  to  prove  her  physical  condition,  the  weight  to  be 
given  to  such  evidence  being  a  question  for  the  jury.  IT^ 

Same. — And  the  same  rule  applied  to  the  testimony  of  such  wit- 
ness that,  after  the  accident  "she  (the  plaintiff)  was  complaining 
awful  bad.'* 

Sanne. — But  the  plaintiff's  declarations  to  such  nonexpert  wit- 
ness, specifying  her  injuries,  alleged  to  have  been  caused  by  the 
accident,  were  inadmissible  to  prove  her  condition  subsequent  to 
the  accident,  but  such  declarations  were  made  by  the  plaintiff  to  a 
physician  in  the  presence  of  the  witness,  and  the  physician's  testi- 
mony to  that  effect  was  in  evidence ;  therefore  their  admission  was 
harmless  error. 

Appeal  from  First  district  appellate  court.  Judjf- 
ment  for  plaintiff  affirmed  by  the  supreme  court. 

Effbert  Jamieson^  John  A.  Rose^  and  D.  W.  Munn^ 
for  appellant. 

Wing-j  Chadboume  &  Leach^  for  appellee. 

Craig,  J.     This   was  an  actipn  broug^ht  by  Mary 

*See  Irambertson  v.  Consolidated  Traction  Co.,  anie^  and  note* 
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Keunelly  to  recover  damages  for  a  personal  injury  al- 
guui  leged  to  have  been  sustained  by  reason  of 

the  negfligence  of  the  West  Chicago  Street 
Railroad  Company.  The  declaration,  which  contained 
one  count,  alleged  that  on  the  19th  day  of  May,  1894, 
the  plaintiff  became  a  passenger  upon  one  of  the  defend- 
ant's cars,  which  ran  through  a  certain  tunnel  under 
the  Chicago  river,  commonly  known  as  the  "Van  Buren 
Street  Tunnel";  that  the  defendant  negligently  permit- 
ted the  train  upon  which  plaintiff  was  a  passenger  to 
run  rapidly  down  the  incline  in  said  tunnel,  and  then 
caused  the  train  to  be  suddenly  and  violently  stopped, 
in  consequence  of  which  the  plaintifiF  was  thrown  with 
great  force  and  violence  against  one  of  the  seats  of  the 
car,  thereby  causing  the  injury  complained  of  in  this 
case.  On  the  trial  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff,  and  assessed  her  damages  in  the  sum  of 
$2,000.  The  court  entered  judgment  on  this  verdict, 
and  the  defendant  appealed  to  the  appellate  court  of  the 
First  district,  where  the  judgment  was  affirmed,  and 
it  now  brings  the  record  to  this  court  for  review. 

It  was  claimed  on  the  trial  that,  as  a  result  of  the  ac- 
cident, plaintiff  received  an  injury  on  one  of  her  hips, 
and  her  right  ankle  was  badly  sprained.  On  the  other 
hand,  it  was  claimed  on  the  part  of  the  defendant  that 
the  injuries  were,  in  a  great  measure,  from  other 
causes,  and  in  support  of  this,  new  evidence  was  intro- 
duced, tending  to  prove  that  in  August,  1890,  the 
plaintiflF  f ell  through  a  defective  sidewalk,  and  sprained 
her  ankle  ;  that  she  brought  suit  against  the  city,  and 
received  in  settlement  of  the  case  $315.  Evidence  was 
also  introduced  tending  to  prove  that,  in  the  summer 
before  the  accident  complained  of,  plaintiflF  was  as- 
saulted on  the  street  by  a  man,  who  she  said  "had  a 
grudge  against  her  on  account  of  a  piece  of  property." 
In  this  assault  she  was  knocked  down,  and  seriously 
injured.  Whether  the  injuries  complained  of  grew  out 
of  the  accident  on  the  street  car,  or  were  from  other 
causes,  as  claimed  by  the  defendant,  was  a  question  of 
fact  for  the  jury  and  the  appellate  court;  but  that 
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question   is  not  involved  in  this  appeal,  and  hence  it 
will  not  be  considered. 

No  fault  is  found  with  the  ruling*  of  the  court  in  in- 
structions ordered,  but  onequestion  has  been  presented 
for  our  consideration,  and  that  is  in  refer- 
ence to  the  rulinfif  of  the  trial  court  on  the  ftwtwiwin- 
admission  of  evidence.  The  witness  Joran,  reni-BTWM«. 
who  was  on  the  car  when  the  accident  oc* 
curred,  testified  :  **I  went  ofF  my  feet,  of  course.  As 
the  car  ran  down,  the  speed  increased,  and  it  came  all 
of  a  sudden  to  a  dead  stop,  and,  of  course,  knocked 
everybody  down  in  the  car.  Defendant's  counsel 
moved  to  strike  out  the  last  clause  of  the  answer.  Mo- 
tion overruled.  Exception  by  defendant.)"  The  ob- 
jection made  to  this  evidence  is  that  it  was  incompetent 
to  show  that  the  accident  affected  passengers  on  the 
car  other  than  the  plaintiff.  The  question  before  the 
jury  was  how,  or  in  what  manner,  the  plaintiflF  was  in- 
jured, but  we  think  it  was  competent,  as  a  part  of  the 
res  gestcc^  to  show  all  that  occurred,  althoug'h  in  doingf 
so  it  migfht  appear  that  others  were  injured.  The  in- 
jury to  others  was  a  part  and  parcel  of  the  same  injury 
received  by  the  plaintiff,  and  on  describing-  the  manner 
in  which  she  was  injured  the  manner  in  which  others 
were  affected  was  so  closely  connected  that  it  would 
be  almost  impossible  "in  an  intelligent  manner  to  give 
an  account  of  one  injury  without  at  the  same  time  dis- 
closing the  other. 

For  the  purpose,  it  may  be  presumed,  of  showing 
that  plaintiff  was  in  good  health  before  the  accident, 
the  witness  Devennee  was  asked,  *'  Did  you 
hear  her  complain  of  any  injuries?"  To  Stiiwr'***'*" 
the  question  the  witness  answered,  *'  No, 
sir;  I  did  not."  While  it  may  be  conceded  that  the 
declarations  of  •  the  plaintiff  made  to  the  witness  were 
not  competent  evidence  to  prove  her  physical  condition, 
yet  we  are  inclined  to  the  opinion  that  it  was  not  error 
to  allow  the  witness  to  state  the  fact  that  she  heard  no 
complaint.  The  witness  resided  near  the  plaintiff, 
visited  her  almost  daily  for  three  or  four  months  before 
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the  accident,  and  the  fact  that  during*  that  time  she 
heard  no  complaint  from  the  plaintiff  in  reg^ard  to  her 
condition  may  be  regarded  at  least  as  slig'ht  evidence 
tending-  to  prove  her  condition.  The  weight,  however, 
to  be  given  to  such  evidence,  was  a  question  for  the 
jury.     The  same  witness  was  asked  how  she  found 

the  plaintiff  the  morning  after  the  acci- 
dent, to  which  she  replied,  '*She  was 
complaining  awful  bad.'*  It  is  said  in  the  argument 
''that  the  plaintiff  could  not  make  testimony  for  her* 
self  by  stating-  her  feelings  to  a  lay  witness.  What 
she  may  have  told  the  witness  was  entirely  incompetent 
to  be  by  her  repeated  as  evidence."  Conceding  that 
statements  made  by  the  plaintiff  to  the  witness  in  re- 
gard to  her  condition  were  incompetent,  it  does  not  fol- 
low that  the  answer  to  the  question  was  erroneous. 
The  witness  was  not  asked  to  give  any  declaration 
made  by  the  plaintiff  as  to  her  condition,  nor  did  the 
witness  state  what  the  plaintiff  had  said  to  her.  It  was 
no  doubt  proper  to  show  whether  the  plaintiff  was 
quite  free  from  pain,  and  resting  easy,  or,  on  the  con- 
trary, that  she  was  restless,  and  complaining  ;  and 
proof  of  the  fact  that  plaintiff  was  complaining-  cannot 
be  regarded  as  proof  of  her  declarations.  It  was  a 
mere  exclamation,  which  was  proper  to  be  given.    The 

same  witness  was  ask^d  the  following-  ques- 
tion :  "  Where  would  she  complain  of  pain 
at  the  time  after  she  was  hurt?  "  to  which  the  witness, 
over  the  objections  of  the  defendant,  answered  :  "  She 
complained  of  her  side,  and  under  the  spine,  in  the 
back,  and  this  ankle.  She  screamed  with  the  ankle 
awfully."  We  do  not  think  this  evidence  was  compe- 
tent. It  was  the  mere  declaration  of  the  plaintiff,  not 
made  to  a  physician  or  expert,  and  can  only  be  regarded 
as  hearsay.  Statements  of  pain  and  sufferings,  past 
and  present,  when  not  made  to  a  physician  or  medical 
expert  for  the  purpose  of  enabling  him  to  form  an  opin- 
ion with  a  view  to  treatment  or  other  leg-itimate  pur- 
pose, unless  made  at  the  time  of  the  injury,  so  as  ta 
constitute  a  part  of  the  res  g-esta*^  are  inadmissible. 
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The  rule,  however,  is  diflFerent  where  statements  have 
been  made  to  a  physician  called  upon  to  treat  a  person 
who  may  have  received  an  injury,  as  was  properly  said 
in  Railroad  Co.  v.  Sutton,  42  111.  440.  A  physician, 
when  asked  to  give  his  opinion  as  to  the  cause  of  a 
patient's  condition  at  a  particular  time,  must  necessa- 
rily, in  forming  his  opinion,  be,  to  some  extent,  guided 
by  what  the  sick  person  may  have  told  him  in  declaring 
his  pains  and  sufferings.  This  is  unavoidable ;  and 
not  only  the  opinion  of  the  expert,  founded  in  part  upon 
such  data,  is  receivable  in  evidence,  but  he  may  state 
what  his  patient  said  in  describing  his  bodily  condition, 
if  said  under  circumstances  which  free  it  from  all  sus- 
picion of  being  spoken  with  reference  to  future  litiga- 
tion, and  give  it  the  character  of  resg-eslts.  The  same 
rule  is  declared  in  Quaife  v.  Railway  Co.,  48  Wis.  524, 
4  N.  W.  658,  and  Barber  v.  Merriam,  11  Allen,  322 ; 
Railroad  Co.  v.  Carr  (opinion  present  term)  48  N.  B. 
992.  But,  while  this  evidence  was  incompetent,  we  do 
not  regard  its  admission  sufficient  ground  for  reversing 
the  judgment.  Upon  looking  into  the  record,  it  will 
be  found  that  the  same  witness  whose  testimony  is 
objected  to  was  present  when  the  plaintiff  was  exam- 
ined by  the  physician  on  the  day  she  was  injured, 
and  heard  the  same  statement  made  by  the  plaintiff, 
and  these  statements  were  testified  to  by  the  witness 
in  her  evidence.  The  physician  also  testified  to  the 
same  things  without  objection.  The  evidence,  there- 
fore, being  properly  before  the  jury,  if  the  court  had 
excluded  the  evidence  objected  to  by  the  defendant, 
nothing  would  have  been  gained  by  its  exclusion.  The 
error  was,  therefore,  one  which  did  no  harm,  and  hence 
is  no  ground  for  reversing  the  judgment.  No  other 
question  which  calls  for  a  consideration  has  been 
raised  in  the  argument.  The  judgment  of  the  appel- 
late court  will  be  affirmed.     Affirmed. 
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Manning. 

(Supreme  Court  of  Illinois,  Dec.  22,  1897.) 

Street  Railways—Injuries  to  Passengers — Payment  of  Fare.* — In 
an  action  to  recover  damages  from  a  street-railway  company  by  a 
person  injured  while  getting  off  a  car  it  is  not  necessary  for  the 
plaintiff  to  sustain  his  allegation  that  he  was  a  passenger  by  affir- 
matively proving  that  he  had  paid  his  fare,  as  his  contract  with  the 
eompany  may  be  implied  froni  slight  circumstances. 

Refusal  of  Jury  to  Be  Governed  by  Erroneous  Instructions. — The 
refusal  of  the  jury  to  be  controlled  by  an  erroneous  instruction  does 
not  constitute  reversible  error. 

Motion  in  Arrest  of  Judgment — Legal  Conclusions. — The  defend- 
ant in  such  action  did  not  demur  to  the  declaration,  but  urged  in 
support  of  a  motion  to  arrest  judgment  that  it  contained  no  aver- 
ment that  the  place  where  the  plaintiff  attempted  to  alight  from  the 
car  was  the  usual  place  of  stoppage  for  such  purpose,  or  that  the 
persons  in  charge  of  the  car  were  properly  notified  of  her  intention 
to  alight,  but  did  allege  that  it  was  stopped  at  a  street  crossing,  and 
that  her  in  j  uries  were  caused  by  the  negligent  starting  of  the  car  while 
she  was  attempting  to  alight  with  due  caution.  Held^  that  after 
issue  joined  a  motion  in  arrest  of  judgment  should  not  be  sustained 
merely  upon  the  ground  that  the  declaration  alleged  a  legal  con- 
clusion of  the  pleader,  instead  of  all  the  facts  from  which  it  might 
be  deduced. 

Crossings— Street  Cars—Stoppages.* — Those  in  charge  of  a  street 
car  must  exercise  reasonable  care  to  prevent  their  passencfers  from 
being  injured  while  alighting  therefrom,  although  the  car  is  stopped 
on  the  side  of  an  intersecting  street  opposite  to  the  one  made  proper 
for  such  purpose  bv  the  mandatory  provision  of  a  city  ordinance. 

Sufficiency  of  Evidence. — A  motion  in  arrest  of  judgment  should 
not  be  sustained  upon  the  ground  of  insufficiency  of  proof  where 
the  evidence  was  sufficient  to  demand  the  submission  of  the  question 
to  the  jury. 

Passengers  on  Street  Cars — Due  Care. — Ordinary,  not  the  highest, 
degree  of  vigilance  and  care,  is  all  the  law  requires  to  be  exercised 
by  a  passenger  in  alighting  from  a  street  car,  and  it  depends  upon 
the  circumstances  at  the  time  of  the  act. 

Knowledge  of  Passengers — Presumption  of  Law. — It  is  not  a  pre- 
sumption  of  law  that  passengers  on  street  cars  are  aware  of  the 
proper  side  of  an  intersecting  street  to  use  for  the  purpose  of 
alighting. 

*See  notes  at  end  of  case. 
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•      •  • 

Negligence. — Those  is  charge  of  street  cars  are  guilty  of  negli- 
gence when  the  injuries  sustained  by  passengers  while  alighting  • 
are  the  result  of  lack  of  due  care  on  their  part  in  starting  the  car, 
whether  they  were  aware  of  the  intention  of  such  passengers  to 
alight  or  not,  if  from  the  circumstances  they  were  chargeable  with 
notice  of  such  intention. 

Appeal  from  First  district  appellate  court. 

Judgment  for  plaintiflF  was  affirmed  by  the  supreme 
court. 

Alexander  Sullivan  (Edward  J.  McArdle^  of  coun- 
sel), for  appellant. 

Henry  D.   Beam  and    William   R.   Riimmler^   for 
appellee. 

BoGGS,  J.  This  is  an  appeal  from  the  judgment  of 
the  appellate  court  for  the  First  district  affirming  a 
judgment  of  the  circuit  court  of  Cook  county,  entered 
in  favor  of  the  appellee,  in  the  sum  of  $3,500,  ^^  ^^^ 
in  an  action  on  the  case  brought  by  appellee 
against  the  appellant  company,  to  recover  for  injuries 
alleged  to  have  been  sustained  by  the  appellee  while  a 
passenger  on  one  of  appellant's  trains  of  street  cars, 
through  the  negligence  of  the  servants  of  the  company 
in  charge  of  the  train,  as  was  alleged. 

It  is  urged  by  the  appellant  company  that  there  is  a 
total  absence  of  evidence  to  show  that  appellee  was  a 
passenger,  and  in  the  same  connection  it  is  insisted  that 
the  jury  disregarded  the  instructions  given  hy  the  court, 
which  expressly  directed  them  that  the  allegation  in  the 
declaration  that  the  appellee  was  a  passenger  must  be 
supported  by  proof  that  she  was  a  passenger,  and  had 
paid  her  fare.  We  find  no  proof  in  the  record  upon 
the  question  whether  the  conductor  had 
collected  fare  from  the  appellee,  nor  do  we  SjJriafU'rX*"' 
think  it  is  necessary  such  payment  should  JJ'Kf;."'*'""* 
have  been  affirmatively  proven.  In  Railway 
Co.  y.  Williams,  140  111.  275,  29  N.  E.  672,  we  said  : 
**It  is  not  necessary  that  there  be  an  express  contract 
in  order  to  constitute  the  relation  of  carrier  and  passen- 
ger, nor  that  there  should  be  a  consummated  contract. 
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The  contract  may  be  implied  from  slig'ht  circumstances, 
and  it  need  not  be  actually  consummated  by  the  payment 
of  fare.  The  whole  matter  seems  to  depend  largely 
upon  the  intent  of  the  person  at  the  time  he  enters  thie 
car."  In  the  same  case  the  court  cited  with  approval  a 
quotation  from  the  opinion  in  the  case  of  Butler  v.  Rail- 
road Co.,  121  N.  Y.  112,  24  N.  E.  187,  as  follows  :  '*It 
does  not  seem  reasonable  to  assume,  as  a  matter  of  law, 
that  a  person  who,  in  an  orderly  way,  attempts  to  enter 
a  street  car  as  a  passenger,  is  to  be  regarded  as  a  tres- 
passer until  a  special  contract  has  been  made  with  the 
conductor,  based  upon  the  payment  of  the  required 
fare."  The  rule  is  declared  in  Hutchinson  on  Carriers 
(section  565)  to  be  :  '*It  is  universally  agreed  that  the 
payment  of  the  fare  or  price  of  the  carriage  is  not 
necessary  to  give  rise  to  the  liability.  The  carrier  may 
demand  his  payment,  if  he  chooses  to  do  so ;  but,  if  he 
permits  the  passenger  to  take  his  seat  or  enter  his 
vehicle  as  a  passenger  without  such  requirement,  the 
obligation  to  pay  will  stand  for  the  actual  payment,  for 
the  purpose  of  giving  effect  to  the  contract,  with  all  its 
obligations  and  duties.  Taking  his  place  in  the  carrier's 
conveyance,  with  the  intention  of  being  carried,  creates 
an  implied  agreement  upon  the  part  of  the  passenger  to 
pay  when  called  upon,  and  puts  him  under  a  liability  to 
the  carrier,  from  which  at  once  spring  the  reciprocal 
duty  and  responsibility  of  the  carrier."  The  proof  is 
ample  that  appellee  entered  the  car  in  an  open,  orderly 
manner,  conducted  herself  as  a  passenger,  and  was 
conveyed  as  such,  together  with  other  passengers,  from 
the  place  where  she  boarded  the  car  to  the  place  where 
she  was  injured  in  attempting  to  alight  from  it.  In  the 
absence  of  any  testimony  tending  to  question  her  stand- 
ing as  a  passenger,  the  inference  that  she  bore  that 
relation  to  the  company  inevitably  arose.  E^xpress 
affirmative  proof  of  the  payment  of  fare  was  not  essen- 
tial to  warrant  the  jury  in  regarding  her  as  a  passenger. 
Aside  from  this,  in  the  statement  of  the  case  in  the 
brief  of  appellant  filed  in  this  court,  counsel  for  appellant 
say:  "Plaintiff  became  a  passenger  on  one  of  defend- 
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ant's  trains  of  street  cars  at  Bishop  Court  on  Madison 
street,  to  be  carried  into  the  city."  The  instruction  of 
the  court  that  appellee  could  not  recover 
unless  it  expressly  appeared  in  proof  that  {J^riyH^  ** 
she  had  paid  her  fare  was  erroneous,  and  «"»■••■•  ■■■™- 
therefore  the  refusal  of  the  jury  to  accept 
and  be  controlled  by  it  does  not  constitute  error  reversi- 
ble in  character.  McNulta  v.  En^ch,  134  111.  46,  24 
N.  E.  631. 

It  is  next  urged  the  court  erred  in  refusing*  to  arrest 
the  jndg-ment.  The  reason  urged  in  support  of  the 
motion  is  that  the  declaration  failed  to  set  forth  a  cause 
of  action.  The  gravamen  of  the  charg'e  in  both  of  the 
counts  of  the  declaration  is  that  the  car  was  stopped  at 
the  corner  of  Washington  street  and  Fifth  avenue ; 
that  appellee  attempted,  with  due  care  and  caution,  to 
alight ;  and  that  the  employees  of  the  defendant  com- 
pany in  charge  of  the  train  of  cars,  negligently  and 
without  warning,  caused  the  car  to  be  suddenly  and 
violently  started,  and  thereby  the  plaintiff  was  thrown 
with  great  force  and  violence  from  the  car,  and  greatly 
bruised  and  wounded,  etc.  The  supposed  deficiency 
in  the  declaration  is  the  omission  of  an  averment  that 
the  place  where  the  car  was  stopped  was  a  regular 
place  of  stopping  for  the  purpose  of  enabling  passen- 
gers to  leave  the  cars,  or  that  appellee  notified  the 
employees  of  the  appellant  in  charge  of  the  car,  by 
signal  or  otherwise,  of  her  desire  or  intention  to  alight 
there.  The  declaration  charged  that  the  car  stopped 
at  a  street  crossing,  and  that  it  then  became  the  duty  of 
appellant  company  to  give  the  appellee  an  opportunity 
of  safely  alighting  ;  that  it  did  not  regard  such  duty, 
but  negligently  and  carelessly  put  the  car  in  motion, 
while  appellee,  with  due  care,  was  endeavoring  to  leave 
the  car.  The  appellant  company  did  not  see  fit  to  chal- 
lenge by  a  demurrer  the  legal  sufficiency  of 
theaverments,butfiled  the  general  issue,  thus  5|*jj3|*"  Jjj^i^ 
denying  the  truth  of  the  allegations,  and  rti  coiciuitu. 
therefore  could  not  be  allowed  to  complain, 
after  a  hearing  before  the  jury,  that  the  allegation  that 
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the  duty  to  see  that  'passengers  were  not  in  dang-erous 
positions  before  moving*  the  car  was  but  a  mere 
conclusion  of  the  pleader^  and  therefore  such  a  fault  as- 
demanded  that  the  court  should  refuse  to  enter  judg- 
ment. Moreover,  we  incline  to  the  view  that,  when- 
ever a  street  car  is  stopped  at  or  near  a  crossing  of 
streets,  before  the  car  is  again  put  in  motion  the 
duty  is  cast  upon  those  in  charge  of  the  car  of  exer- 
cising proper  and  reasonable  care  for  the  safety  of  pas- 
sengers. It  is  within  common  knowledge  and  observa- 
tion that  passengers  enter  and  alight  from  street  cars 
at  or  near  the  crossings  of  streets,  and  that  street  cars 
stop  at  street  intersections  for  the  purpose  of  receiving 
and  discharging  passengers.  If  a  car  is  brought  to  a 
stop  at  or  near  such  crossings,  it  is  not  unreasonable  to 
charge  the  conductor  and  gripman  in  control  of  the  car 
with  notice  that  passengers  may  avail  themselves  of  the 
opportunity  thus  presented  for  leaving  the  car,  and  also 
with  the  duty  of  exercising  a  reasonable  degree  of  care, 
before  putting  the  car  again  in  motion,  to  see  that  pas- 
sengers seeking  ingress  or  egress' from  the  car  are  not 
in  such  position  as  to  be  endangered  by  starting  the 
car  again  in  motion. 

In  the  case  at  bar  an  ordinance  of  the  city  of  Chicago 
was  introduced,  as  follows  :  **  Cars  stopping  at  a  street 
intersection  shall  stop  at  the  further  walk  thereof,  so 
that  the  cars  shall  not,  when  stopped,  interfere  with 
the  travel  on  cross  streets  ;  and,  subject  to  the  forego- 
ing provision  of  this  section,  and  excepting  on  bridges, 
all  street  cars  shall  stop  to  receive  and  let  oflF  passen- 
gers wherever  they  are  desired  to  do  so,  excepting 
between  the  hours  of  6  o'clock  and  8  o'clock  a.  m.  and 
5  o'clock  and  7  o'clock  p.  m.,  during  which  hours  they 
may  regulate  their  stopping  by  the  first  provision  of 
this  section.  Each  team  of  horses  hitched  to  a  street 
car  shall  have  a  bell  or  bells  attached  to  them."  It 
appears  that  the  car  in  this  instance  stopped  at  or  just 
before  reaching  the  nearest  walk  of  the  street  intersec- 
tion, and  the  contention  of  the  appellant  company  is 
that  the  appellee  should  have  remained  in  her  seat  until 
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the  car  had  crossed  the  intersection  of  the  street,  and 
stopped  at  the  further  walk,  where  it  was  required  to 
stop  by  the  provisions  of  the  ordinance.  The  purpose 
of  the  requirement  of  the  ordinance  is  expressly  stated 
in  it  to  be  to  avoid  interference  with  travel  on  cross 
streets,  which  would  occur  if  the  cars  were  stopped  at 
the  nearest  walk,  the  body  of  the  car  or  train  extending- 
into  and  obstructing^  the  cross  street.  The  means  of 
ingress  to  or  egress  from  a  car,  so  far  as  the  safety  of 
the  passengers  is  concerned,  are  not  different  at  the 
different  walks.  The  company  makes  no  provision  at 
either  of  the  walks  for  the  safety  or  convenience  of 
persons  desiring  to  enter  or  leave  its  cars.  At  either 
place  passengers  step  from  the  car  to  the  surface  of 
the  street.  Even  under  the  ordinance,  both  walks  are 
stopping  places,  depending  upon  the  direction  in  which 
the  car  is  moving.  If  a  car  approaching  a  street  crossing 
comes  to  a  stop  at  the  nearest  walk,  passengers  who 
have  reached  their  destination  may  not  unreasonably 
regard  it  as  an  invitation  to  alight ;  and  other  persons 
desiring  to  become  passengers  may,  without  any  nec- 
essary imputation  of  negligence,  endeavor  to 
enter  the  car.  Conductors,  car  drivers,  or  SS^SmJSw.' 
others  in  charge  of  the  movement  of  the  car 
or  train,  after  having  brought  the  car  to  a  stop,  cannot 
be  permitted,  because  of  the  ordinance,  to  ignore  the 
fact  that  passengers,  or  those  desiring  to  become  such, 
may  be  imperiled  by  putting  the  car  again  in  motion 
without  notice  or  warning.  It  is  the  duty  of  such  per- 
sons so  controlling  a  car  to  exercise  reasonable  precau- 
tion to  avoid  injuring  those  who  may,  under  such 
circumstances,  be  endeavoring  to  alight  from  or  enter 
the  car  ;  and  the  adoption  of  the  ordinance  had  no  effect 
to  relieve  such  employees  of  the  appellant  company  from 
their  obligation  and  duty  in  this  regard. 

It  is  urged  that  the  court  erred  in  refusing  the  motion 
made  by  the  appellant,  at  the  close  of  all  the  testimony, 
to  exclude  the  evidence,  and  instruct  the  jury  to  return 
a  verdict  for  the  appellant  company.  The  first  ground 
urged  in  support  of  the  motion  is  that  no  proof  was  in- 
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troduced  to  support  the  allegcation  that  the  car  stopped 
at  the  corner  of  Washing-ton  street  and  Fifth  avenue. 
It  is  not  contended  that  there  was  no  evidence  that  the 
car  was  broug-ht  to  a  stop,  but  the  insistence  is  that  the 
proof  upon  the  point  showed  the  car  was  stopped  before 
it  reached  the  intersection  of  those  streets,  and,  though 
near  the  corner,  was  not  precisely  at  it  when  it  stopped. 
Nothing"  need  be  said  upon  this  point  further  than  that 
we  find  the  evidence  tended  to  sustain  the  substance  of 
the  allegation. 

The  remaining"  g-rounds  urg^ed  in  support  of  the  mo- 
tion are  that  there  was  no  proof  that  the  car,  after  be- 
ing stopped,  was  suddenly  and  violently 
i"iw.'*"' *' ^^*'  started,  as  charged  in  the  declaration,  and 

that  it  did  not  appear  that  the  appellee  exer- 
cised ordinary  care  for  her  own  safety.  The  testimony 
of  Mrs.  Moore,  a  witness  for  the  appellee,  and  of  ap- 
pellee, if  accepted  by  the  jury,  as  it  seems  to  have  been, 
warranted  the  finding  that  the  car,  after  being  stopped, 
w^as  suddenly  put  in  rapid  motion.  This  was  a  con- 
tested question  of  fact,  but  the  evidence  in  support  of 
the  position  of  the  appellee  was  such  as  to  demand  the 
submission  of  the  question  to  the  jury  ;  and  the  verdict 
of  the  jury  and  the  judgment  of  the  appellate  court  are 
conclusive  as  to  the  fact.  Whether  the  appellee  exer- 
cised ordinary  care  and  prudence  on  the  occasion  in 
question  was  a  question  of  fact  to  be  determined  by  the 
jury  under  proper  instructions  of  the  court. 

It  is  complained  that  the  court  in  this  connection  re- 
fused to  give  the  following  instructions  :  '*(26)  The 
jury  are  instructed  that  ordinary  care  and  prudence  is 
the  exercise  of  that  care  which  every  person  of  com- 
mon prudence  bestows  upon  her  affairs  and  concerns. 
And  a  person  about  to  make  a  inovement  or  take  an  ac- 
tion which  under  all  the  surroundings  and  circumstan- 
ces would  appear  to  an  ordinarily  prudent  and  careful 
person,  exercising  due  care  for  her  own  safety,  to  be  at- 
tended with  risk  and  danger  to  her  person,  must  exer- 
cise the  highest  degree  of  diligence  and  care  for  her 
own  safety.     And  if  the  jury  believe  from  the  evidence 
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that  the  circumstances  in  this  case  required  from  the 
plaintiff  the  exercise  of  that  care,  and  that  by  its  exer- 
cise the  injuries  complained  of  in  this  case  migcht  have 
been  avoided,  the  jury  should  find  the  defendant  not 
gfuilty."  The  instruction  should  not  have  been  given. 
Ordinary,  not  the  highest,  degree  of  vigilance  and  care, 
is  all  that  is  required.  What  is  ordinary  care  depends 
upon  the  circumstances  of  the  particular 
instance.  When  the  circumstances  are  such  -'.*"!■/*"-•• 
that  an  ordinarily  careful  and  prudent  per-  cwe. 
son  would  deem  it  essential  to  exercise  a 
greater  degree  of  care  and  caution  than  upon  less  threat- 
ening circumstances,  such  greater  degree  of  care  would 
be  but  ordinary  care.  The  test  always  is,  not  that  the 
highest  possible  care  and  caution  shall  be  exercised, 
but  such  degree  of  care  only  as  an  ordinarily  careful 
and  prudent  person  would  exercise  in  like  situation. 
The  law  upon  this  feature  of  the  case  was  clearly  and 
fully  stated  to  the  jury  in  instructions  given  for  the  ap- 
pellant, numbered  7,  iO,  11,  19,  and  20  ;  and  the  single 
instruction  given  for  the  appellee  was  properly  quali- 
fied and  restricted  so  the  jury  should  fully  understand 
that  the  appellee's  right  of  recovery  should  be  made  to 
depend  upon  whether  she  had  exercised  due  and  ordina- 
ry care. 

The  court  granted  18  instructions  as  asked  by  appel- 
lant company,  modified  1,  and  refused  6.  The  instruc- 
tion which  was  modified  related  to  the  requirement  of 
law  that  the  appellee  should  use  ordinary  care,  and  was 
as  follows  :  "(20)  [The  court  instructs  the  jury  that]  in 
determining  the  question  whether  the  plaintiff  was  negli- 
gent in  and  about  alighting  from  the  street  car  in  ques- 
tion, under  the  circumstances  under  whichthe  jury  find 
from  the  evidence  the  plaintiff  did  so,  they  are  to  take 
into  consideration,  not  alone  the  age  and  condition  of  the 
plaintiff  at  the  time,  but  also  the  relative  danger  and 
risk  attending  the  act  of  alighting  from  the  car  pro- 
pelled by  cable,  as  the  one  in  question  was,  and  the 
character  and  condition  of  the  locality,  and  the  plaintiff's 
prior  knowledge  of  its  character  and  condition,  as  shown 
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by  the  evidence  ;  and  they  are  instructed  that  the  plain- 
tiflF  was  required  to  exercise  care  for  her  safety  in  pro- 
portion to  the  dangers  and  risks  attending-  the  act  of 
alighting-  from  a  cable  car  under  such  circumstances  ; 
and  a  failure  on  her  part  to  exercise  this  care  is  negli- 
gence, which  deprives  her  of  right  of  recovery  in  this 
action,  and  if  the  jury  believe  from  the  evidence  in  this 
case  that  the  plaintiff  did  not  exercise  such  care,  and 
was  guilty  of  such  negligence,  and  that  such  failure  to 
use  such  care  and  such  negligence  contributed  in  any 
way  to  the  injury  complained  of  in  this  action,  then  the 
jury  should  find  the  defendant  not  guilty."  The  mod- 
ification was  effected  by  striking  out  the  words  within 
the  brackets,  and  adding  the  words  in  italics.  No  com- 
plaint is  made  in  the  brief  of  the  modification,  and  clear- 
ly there  is  no  room  for  any  such  complaint.  The  in- 
struction as  modified  stated  the  law  upon  the  point  in 
all  respects  as  favorably  as  possible  for  the  appellant 
company,  and  removed  all  grounds  of  complaint  of  the 
rulings  of  the  court  upon  the  point. 

The  court  refused  instruction  No.  22,   asked  by  the 
appellant.     This    instruction  asked  the   court  to    ad- 
vise  the  jury   that  passengers  on  the  cars 
iMwMfeef  ru-  of     the     appellant   company    are    presum- 
tinofuw.         ed  to    know  that    the    proper  places    for 

passengers  to  alight  are  at  the  further 
crossings  of  street  intersections,  and  that  the  serv- 
ants of  the  appellant  company  in  charge  of  the  cars 
have  a  right  to  assume  that  persons  intending  to  alight 
will  exercise  for  their  own  safety  reasonable  and  ordi- 
nary care  with  reference  to  such  knowledge  and  the 
circumstances  attending  the  operation  of  the  cars  at  the 
time,  etc.  We  are  aware  of  no  presumption  of  law 
that  passengers  know  the  proper  places  to  alight  from 
street  cars  are  at  the  further  crossings  of  street  inter- 
sections. If  such  a  presumption  exists,  it  is  one  of  fact 
for  the  jury  to  determine,  not  to  be  declared  by  the 
court  as  matter  of  law.  Moreover,  the  instruction 
omitted  all  reference  to  the  fact  that  the  car  in  question 
was  stopped  at  the  nearest  street  walk  of  the  crossing. 
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and  ig-nored  the  fact  that  passengers  might  well  assume 
that  such  stopping  was  to  enable  them  to  leave  the  car 
at  such  nearest  walk. 

Complaint  is  made  that  the  court  gave  the  following 
instruction,  asked  on  behalf  of  the  appellee  :  "The 
court  instructs  the  jury  as  a  matter  of  law  that  it  was 
the  duty  of  the  defendant,  as  a  common  carrier  of  per- 
sons of  Chicago,  when  it  stopped  its  cars,  whether  in 
consequence  of  a  signal  from  some  passenger  on  the 
car  or  not,  not  to  start  the  same  again  while  its  passen- 
gers, or  any  of  them,  were  in  the  act  of  getting  oflF  the 
car,  if  the  fact  that  its  passengers,  or  any  of  them, 
were  in  the  act  of  alighting  was  known  to  the  person 
having  charge  of  said  car,  or  would  be  known  to  such 
person  by  the  exercise  of  due  care  and  caution  in  the 
discharge  of  his  duties  ;  and,  as  a  common  carrier  of 
passengers,  the  defendant  should  give  its  passengers  a 
reasonable  opportunity  to  alight  from  its  cars  when 
standing  still  before  starting  the  same,  if  the  fact  that 
its  passengers,  or  any  of  them,  desire  to  alight,  is 
known,  or  by  the  exercise  of  due  care  and  diligence 
would  be  known,  to  the  person  in  charge  of  the  car. 
And  if  the  jury  believe  from  the  evidence  in  this  case 
that  on  the  22d  day  of  September,  1893,  the  plaintiff 
was  a  passenger  upon  one  of  the  street  cars  of  the  de- 
fendant, operated  by  it  on  Washington  street  and  Fifth 
avenue,  in  said  city  of  Chicago  ;  and  that  while  such 
car  of  the  defendant  in  which  the  plaintiff  and  others 
were  being  conveyed  as  passengers  was  driven  along 
Washington  street,  west  of  and  towards  Fifth  avenue, 
it  was  stopped  for  the  purpose  of  allowing  its  passen- 
gers, or  some  of  them,  among  whom  was  the  plaintiff, 
to  get  off,  or  had  stopped  for  any  other  purpose,  with 
or  without  a  signal  to  stop,  and,  when  so  stopped,  its 
passengers,  or  some  of  them,  were  in  the  act  of  getting 
off  said  car  ;  and  that  the  gripman  or  other  person  in 
charge  of  said  car  for  the  defendant  knew,  or  by  the 
exercise  of  due  care  and  caution  in  the  discharge  of  his 
duties  would  have  known,  that  said  passengers  were 
in  the  act  of  getting  off  said  car  ;  and  if  you  further 
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find  from  the  evidence  that  the  plaintiff,  at  this  time 
and  place,  the  said  car  being-  stopped  and  not  in  motion 
(if  you  find  from  the  evidence  that  such  was  the  fax:t), 
in  the  exercise  of  due  care  and  dilig-ence  on  her  part, 
was  also  in  the  act  of  alig-hting*  from  said  car  ;  and 
that  the  defendant,  by  its  gripman,  started  the  said  car 
while  the  plaintiff  was  so  getting"  off,  and  before  she 
had  a  reasonable  time  to  do  so,  and  thereby  threw  the 
plaintiff  down  upon  the  street,  and  by  reason  thereof 
the  plaintiff  was  greatly  injured  in  and  about  her  hips, 
and  was  thereby  otherwise  g'reatly  bruised,  and  suf* 
fered  severe  bodily  pain  and  injury,  without  neglig-ence 
or  fault  on  her  part,  and  by  reason  of  negligence  or 
carelessness  on  the  part  of  the  defendant's  servants  in 
charge  of  said  car  (if  you  find  from  the  evidence  that 
such  servants  of  the  defendant  were  guilty  of  careless- 
ness or  negligence  in  starting  said  car) — then  the  de- 
fendant would  be  liable  for  the  damag-es,  if  any,  there- 
by sustained  by  the  plaintiff,  and  the  jury  should  find 
the  issues  herein  for  the  plaintiff,  and  assess  her  dam- 
ages at  such  sum  as  the  jury  shall  find  from  the 
evidence  she  has  thereby  sustained."  A  number  of 
objections  are  urged  to  this  instruction,  but  what  has 
been  said  hereinbefore  disposes  of  such  objections  in 
the  main. 

It  is  vigorously  protested  that  the  effect  of  this  in- 
struction is  to  declare  that,  if  a  street  car  is  stopped  at 
any  place  for  any  purpose,  the  passeng-ers  may  proceed 
to  alig-ht,  and  that  the  conductor  in  charge  of  the  train 
or  car  and  the  car  driver  must,  before  starting*  the  car, 
exercise  care  and  dilig-ence  to  see  that  no  one  is  or  will 
be  endangered   by  putting  the  car  again  in  motion. 

Without  assuming  to  declare  whether  the 
instruction  should  be  sustained  if  susceptible 
of  the  construction  sought  to  be  put  upon  it  by  counsel 
for  appellant  company,  we  may  dismiss  the  subject  by 
the  remark  that  it  is  plainly  not  susceptible  of  such 
construction.  In  its  first  paragraph  the  declaration  of 
the  instruction,  in  substance,  is  the  statement  of  a  prin- 
ciple of  law  in  the  abstract,  and  the  remainder  of  the 
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instruction  is  devoted  to  an  application  of  the 
principle.  In  declaring*  the  principle  in  the  ab- 
stract, and  in  applying  it  to  the  case  in  hand,  the 
•  duty  declared  to  devolve  upon  the  employees  of  the 
company  in  charge  of  the  car  to  give  its  passeng-ers  a 
reasonable  opportunity  to  alight  after  the  car  had  been 
stopped  from  whatever  cause,  and  not  to  start  the  car 
while  any  of  the  passeng-ers  were  in  the  act  of  getting 
off,  only  arose  if  the  fact  that  the  passengers,  or  some 
of  them,  were  in  the  act  of  leaving*  the  car,  was  known 
to  the  persons  so  in  charge  of  the  movement  of  the 
cars,  or  would  have  been  known  by  the  exercise  of  due 
care  and  caution  in  the  dischargfe  of  their  duties,  in  the 
respective  capacities  in  which  they  were  serving  the 
company  in  the  control  and  management  of  the  car  or 
train  of  cars.  Whether  a  street  car  is  stopped  at  a 
place  for  discharging  passeng*ers,  and  for  the  purpose 
of  discharg'ing  them,  or  at  some  other  place,  and  for  a 
different  purpose,  if  stopped  at  all,  the  rule  with  rela- 
tion to  the  duty  of  those  controlling  the  car  with  refer- 
ence to  the  safety  of  passengers  whom  the  persons  in 
charge  of  the  car  or  train  know  are  endeavoring*  to 
alight  from  the  car  is  the  same.  Reasonable  and  ordi- 
nary care  must  be  observed  to  avoid  injuring-  them  ;  and 
no  reason  is  perceived  why  the  same  deg-ree  of  care  and 
diligence  should  not  be  required  if  the  circumstances 
are  such  that,  in  the  discharge  of  the  duties  of  their 
respective  positions,  such  persons  so  in  charge  of  the 
cars  would,  in  the  exercise  of  ordinary  care  for  the 
safety  of  passengers,  have  known  that  passeng-ers 
were  endeavoring  to  alight  from  the  cars.  This 
instruction  is  unnecessarily  verbose,  and  for  that 
reason,  in  a  degree,  is  lacking  in  clearness,  but  is  free 
from  error  reversible  in  character.  We  find  no  error 
in  the  record.     The  judgment  is  affirmed.     Affirmed. 

NOTES. 

Street  Railways— Passengers — Payment  of  Fare. — The  actual  pay- 
ment of  fare  is  not  essential  to  the  establishment  of  the  relation  of 
carrier  and  passeng-er  ;  it  is  enough  that  the  person  is  being  law- 
fully carried  as  a  passenger.     Austin  v.  Great  Western  R.  Co.,  L. 


376  STREET  RAILWAYS.  Vol.  IX 

(N.S.) 

Notes. 

R.  2  Q.  B.  442;  The  Wasco,  53  Fed.  Rep.  546;  Florida  Southern  R. 
Co.  V,  Hirst,  52  Am.  &  Eng^.  R.  Cas.  409,30  Fla.  1, 32  Am.  St.  Rep.  17; 
Ohio,  etc.,  R.  Co.  z/.  Muhling,  30  111.  9,  81  Am.  Dec.  336;  Russ  z^. 
Steamboat  War  Eag-le,  14  Iowa  363 ;  Rose  v,  Des  Moines  Valley  R. 
Co.,  39  Iowa  246 ;  Hart  v.  Southern  R.  Co.,  40  Miss.  391 ;  Muelhausen  ' 
V,  St.  Louis  R.  Co.,  91  Mo.  332,  28  Am.  &  Engr.  R.  Cas.  157  ;  Sherman 
V,  Hannibal,  etc.,  R.  Co.,  72  Mo.  65,  37  Am.  Rep.  423  ;  Murphy  v,  St. 
Louis,  etc.,  R.  Co.,  43  Mo.  A.pp.  342  ;  Cleveland  v.  New  Jersey  Steam- 
boat Co.,  68  N.  Y.  306;  Buffett  t;.  Troy,  etc.,  R.  Co.,  40  N.  Y.  168; 
Doran  z/.  East  River  Ferry  Co.,  3  Lans.  (N.  Y.)  105;  Gordon  z/. 
Grand  St.  etc.,  R.  Co.,  40  Barb.  (N.  Y.)  546;  Bartlett  v.  New  York, 
etc.,  Ferry,  etc.,  Co.,  57  N.  Y.  Super.  Ct.  348,  affirmed  in  130  N.  Y. 
659;  Nashville,  etc.,  R.  Co.  v.  Messino,  1  Sneed  (Tenn.)  220;  Prince 
z\  International,  etc.,  R.  Co.,  64  Tex.  144,  21  Am.  &  Eng.  R.  Cas. 
152.  And  in  Gulf,  etc.,  R.  Co.  z'.  Wilson,  79  Tex.  371,  it  was  held 
that,  regardless  of  compensation  to  the  carrier,  a  party  lawfully  on 
a  car  and  entitled  to  transportation  is  a  passenger,  and  is  entitled 
to  recover  for  an  injury  resulting  from  the  negligence  of  the  car- 
rier or  its  servants,  if  the  injury  occurs  without  fault  on  his  part. 

Where  a  person  gets  upon  a  street-car  for  the  purpose  of  becom- 
ing a  passenger,  expecting  and  willing  to  pay  fare,  he  becomes  a 
passenger  for  hire,  although  the  conductor,  owing  to  the  crowded 
condition  of  the  car,  may  fail  to  collect  the  fare  from  him.  Cogs- 
well z/.  West  St.  etc..  Electric  R.  Co.,  52  Am.  &  Eng.  R.  Cas.  500, 
5  Wash.  46.  It  is  not  necessary  that  there  be  an  express  contract  in 
order  to  constitute  the  relation  of  carrier  and  passenger,  nor  that 
there  should  be  a  consummated  contract.  The  contract  may  be  im- 
plied from  slight  circumstances,  and  it  need  not  be  actually  con- 
summated by  the  payment  of  fare  or  entry  into  the  car  or  boat  of 
the  carrier,  but  the  matter  depends  largely  upon  the  intention  of 
the  person  at  the  time  he  enters  the  car  or  boat.  North  Chicago  St. 
R.  Co.  z/.  Williams,  52  Am.  &  Eng.  R.  Cas.  522,  140  111.  275,  29  N.  E. 
Rep.  672. 

Stopping  Street-Car  at  Dangerous  Place. — See  Vasele  z/.  Grant 
St.  Electric  Ry.  Co.  (Wash.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,75  and 
note^  p.  80. 
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North  Chicago  St.  Ry.  Co. 

V. 

Wiswell. 

{Supreme  Court  of  Illinois^  Nov,  <?,  iSgy,) 

Street  Railways — Personal  Injuries — Instructions.— Where  the 
evidence  tends  to  establish  the  allegations  of  the  declaration  in  an 
action  to  recover  damages  for  personal  injuries,  it  is  not  error  to 
refuse  to  instruct  the  jury  to  find  the  defendant  not  guilty. 

Boarding  Moving  Car — Negligence  Per  Se.* — The  attempt  of  a 
passenger  to  board  a  moving  street  car  is  not  negligence  per  se. 

Instructions. — Where  the  points  embraced  in  the  instructions 
refused  are  properly  presented  in  those  given,  no  error  is  charge- 
able. 

Appeal  from  First  district  appellate  court.  A/- 
firmed. 

This  is  an  action  brought  by  appellee  agfainst  appel- 
lant to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  him  from  a  fall  received  while 
attempting  to  board  one  of  appellant's  cars  as  a  passen- 
ger on  Clark  street,  at  its  intersection  with  etM«uu4 
Chestnut  street,  in  the  city  of  Chicago. 
The  declaration  charges  that  while  the  plaintiflF  sought 
to  become  a  passenger,  and  while  in  full  view  of  the 
conductor  of  the  car,  he  caught  hold  of  a  brace  on  the 
rear  end  of  the  car,  and  placed  his  foot  on  the  step,  for 
the  purpose  of  entering,  and,  in  doing  so,  exercised  all 
due  care  and  caution,  and  that  the  car  was  carelessly 
and  negligently  started  up ;  thereupon  he  was  thrown 
to  the  ground,  receiving  the  injuries  complained  of. 
A  jury  in  the  trial  court  rendered  a  verdict  in  favor  of 
the  plaintiff,  and  assessed  his  damage  at  $5,000,  on 
which  judgment  was  entered ;  and,  on  appeal  to  the 

♦See  Cicero  &  Proviso  St.  R.  Co.  v,  Meizner,  (111.),  4  Am.  &  Eng. 
R.  Cas.,  N.  S.,  246,  and  note,  p.  254. 
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appellate  court  of  the  First  district,  S2,500  of  this 
judgment  was  affirmed,  conditioned  that  within  10 
days  appellee  should  remit  the  residue.  This  being- 
done,  this  cause  comes  to  this  court  on  appeal  by  the 
defendant  below. 

Egbert  Jamieson  and  John  A.  Rose,  for  appellant. 
James   B.   McCrackcn  and   Albert  M.    Cross,    for 
appellee. 

Phillips,  C.  J.  (after  stating  the  facts).  It  is  urged 
by  appellant  that  this  judgment  should  have  been 
reversed,  on  account  of  an  alleged  error  of  the  circuit 
court  in  refusing  to  give  to  the  jury  an  instruction  to 
find  the  defendant  not  guilty.  We  have  so  frequentlj' 
said  that  it  seems  almost  unnecessary  to  repeat  it,  or  to 
cite  authorities,  that  where,  at  the  close  of  the  plain- 
tiff's case,  there  is  evidence  tending  to  prove  the  facts 
alleged  in  the  declaration,  it  is  not  error  for  the  trial 
court  to  refuse  an  instruction  of  this  character,  and  to 
submit  the  case  to  a  jury.  Railway  Co.  v.  Meixner, 
160  111.  320,  43  N.  E.  823  ;  Railway  Co.  v.  Richards, 
152  111.  59,  38  N.  E.  773  ;  Coal  Co.  -r;.  Holmquist,  152 
111.  581,  38  N.  E.  946 ;  Car  Co.  r.  Laack,  143  111.  242, 
32  N.  E.  285  ;  Purdy  v.  Hall,  134  111.  298,  25  N.  E. 
645  ;  Railway  Co.  v.  Dunleavy,  129  111.  132,  22  N.  E. 
15 ;  Bartelott  v.  Bank,  119  111.  259,  9  N.  E.  898 ;  Sim- 
mons V.  Railroad  Co.,  110  111.  340. 

While  the  evidence  presented  in  this  record  is  con- 
flicting, still  there  was  not  only  evidence  tending  to 
establish  the  fact  alleged  in  plaintiff's  declaration,  but 
there  was  an  apparent  preponderance  of  such  evidence. 

It  is  not  necessary  to  discuss  the  testimony 
street  uiiwan-  of  the  various  witnesses,  which  would 
lutrDctieot.        accomplish  no  good  purpose,  but  would,  in 

the  end,  lead  us  to  the  same  conclusion  as 
before  expressed.  Appellant  was  operating  its  street 
railroad  by  cable  power.  In  the  case  of  Railway  Co. 
V.  Meixner,  160  111.  320,  43  N.  E.  823,  we  discussed 
fully  the  distinction  between  steam  railroads  and  those 
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propelled  by  horse  power  and  those  whose  motive 
power  was  electricty,  and  in  that  case  we  held  that  it 
was  not  ne^lig-ence  fer  se  for  one  to  get  on  or  oflF  a 
moving  street  car.  The  rule  apjpHed  to  street  cars 
whose  motive  power  is  electricity  must,  on  principle, 
be  applied  to  those  whose  motive  power  is  cable. 
Sahlgaard  v.  Railway  Co.,  48  Minn.  232,  51  N,  W. 
111. 

The  question  as  to  whether  or  not  appellee  was  in 
the  exercise  of  due  care  and  caution  for  his  own  safety 
is  one  of  fact  for  the  jury,  where  there  was  evidence 
tending-  to  show  that  he  was  in  the  exercise  of  due  care 
and  caution.  In  the  case  of  Railway  Co. 
V.  Meixner,  suftra^  we  said  :  "In  larg-e  jf«»'*!"«f.J'«»*»» 
and  populous  cities,  where  cars  are  con-  Perse. 
stantly  receiving  and  discharging  passen- 
gers at  crossings,  it  is  a  well-known  fact  that  many  of 
such  passengers  board  cars  and  alight  therefrom  before 
such  cars  have  come  to  a  full  stop,  and  that  they  do  so 
usually  with  perfect  safety.  It  is  well  known,  also, 
that  street-car  companies  tacitly  invite  many  passen- 
gers to  board  and  alight  from  their  cars  by  checking 
up  to  a  slow  rate  of  speed,  and  immediately  starting 
up  at  a  greater  speed  when  the  passenger  is  safely 
aboard  or  has  alighted.  It  would  be  impossible  for  a 
court  to  lay  down  a  rule  as  to  what  particular  rate  of 
speed  would  be  suflBcient  notice  to  a  passenger  that,  if 
he  attempted  to  get  on  or  oflF,  he  would  be  held  guilty 
of  contributory  negligence.  It  would  also  be  a  great 
hardship,  and  unjust,  to  lay  down  a  general  rule  that  a 
passenger  attempting  to  board  a  street  car  while  in 
motion  at  all  should  be  held  in  contributory  negligence. 

Complaint  is  made  at  the  refusal  of  the  court  to  give 
certain  instructions  to  the  jury,  asked  by  appellant. 
We  have  carefully  examined  these  instructions, 
together  with  all  other  instructions  offered  in  the  case. 
There  were  27  instructions  asked  by  appellant,  of 
which  14  were  given,  and  an  examination  of  .  ^  .. 
these  instructions  convinces  us  that  the 
jury  were  fully  instructed  as  to  the  law  of  the  case, 
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and  that  the  fifivingf  or  refusing  of  the  instructions 
complained  of  could  not  in  any  way  have  affected  their 
verdict.  The  points  embraced  in  these  instructions 
were  in  various  other  instructions  presented  to  the 
jury.  Perceiving"  no  error  in  this  record,  the  judg- 
ment of  the  appellate  court  is  affirmed.     Affirmed. 


Hoimark 

V. 

Consolidated  Traction  Co. 

( Court  of  Errors  and  Appeals  of  New  Jersey^  Nov,  /g,  1897.) 

Action  for  Personal  Injuries — Imputed  Negligence — Question  of 
Fact  for  Jury. — In  an  action  brought  to  recover  damages  for  per- 
sonal injuries  received  in  a  collision  between  a  street  car  and  the 
wagon  in  which  the  plaintiff  was  riding,  the  sole  ground  on  which 
the  plaintiff  could  he.  charged  with  the  wagon  driver's  negligence 
was  that,  at  the  time  of  the  collision,  the  driver  was  the  partner  of 
the  plaintiff,  and  engaged  in  partnership  business.  It  did  not 
clearly  appear  from  the  evidence  that  the  driver  was  so  engaged. 
Held,  that  it  was  not  error  to  refuse  to  charge  absolutely  that  the 
driver's  negligence  was  imputable  to  the  plaintiff. 

Action  by  Peter  Hoimark  against  the  Consolidated 
Traction  Company. 

Judg'ment  for  plaintiif  affirmed  by  the  supreme 
court. 

Deptie  &  Parker^  for  plaintiff  in  error. 
Samuel  Kalisch^  for  defendant  in  error. 

Per  Curiam.  This  suit,  like  that  of  Lambertson 
V.  Traction  Co.  (just  decided)  38  Atl.  683,  was  brought 
for  personal  injuries  received  in  a  collision  between  a 
car  of  the  defendant  and  a  horse  and  wagon  driven  by 
Charles  Lambertson,  and  in   which  the  plaintiff  was 

♦See  Pyle  v.  Clark  et  al,  (C.  C.  A.),  8  Am.  &  Eng.  R.  Gas.,  N.  S., 
431  and  note,  p.  437. 
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riding-.  Aside  from  the  matters  discussed  in  the  Case 
of  Charles  Lambertson,  the  only  point  calling-  for  men- 
tion is  the  alleg-ed  refusal  to  charge  that  the  contribu- 
tory negligence  of  the  driver  was  imputable  to  the 
plainti£P.  The  sole  ground  on  which  the  plaintiflF 
could  be  charged  with  the  driver's  negligence  was 
that,  at  the  time  of  the  collision,  the  driver  was  a 
partner  of  the  plaintiff,  and  engaged  in  partnership 
business.  The  testimony  by  no  means  makes  it  clear 
that  the  driver  was  then  so  engag-ed,  and  the  judge 
charg-ed  the  jury  as  follows:  "They  were  partners, 
and,  so  far  as  partnership  business  is  concerned,  each 
partner  is  an  ag-ent  of  the  other  members  of  the  firm. 
Whether  they  were  engaged  at  that  time  in  any  part- 
nership matters,  or  whether  the  journey  through  Broad 
street  to  Centre  Market  was  for  the  benefit  solely  of 
Lambertson,  is  a  question  of  fact  for  you  to  determine* 
If  you  find  that,  at  the  time  the  accident  occurred,  the 
relation  between  Lambertson  and  the  plaintiff  was  that 
of  principal  and  agent,  then  I  charge  you  that  the  neg- 
lig'ence  of  Lambertson  may  be  imputed  to  the  plaintiff, 
and  so  become  his  negligence."  Under  the  circum- 
stances of  the  case,  we  think  this  charge  fairly  pre- 
sented to  the  jury  the  matter  for  their  consideration  ; 
and  the  assignment  of  error  directed  against  the  refusal 
to  charge  absolutely  that  the  driver's  negligence  was 
imputable  to  the  plaintiff  cannot  be  sustained.  The 
judg'ment  is  affirmed. 
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Chicago  &  A.  R.  Co. 

V. 

City  of  Pontiac. 

{Supreme  Court  of  Illinois ^  Nov,  S,  iSgj,) 

Condemnation — Extension  of  Street— Sufficiency  of  Petition. — The 
Rev.  St.  of  Illinois,  c.  24,  art.  9,  §  5,  provides  that  a  petition  for  the 
condemnation  of  property  shall  contain  '*a  reasonably  accurate 
description  **  of  the  property  to  be  taken  or  damaged.  Held,  that  a 
petition,  which  showed  the  premises  to  be  taken,  comprised  part  of 
the  lands,  right  of  way  and  tracks  of  a  railroad  company,  was 
broad  enough  to  include  its  yard,  and  sufficiently  specific. 

Same. — And  such  petition  need  not  show  that  the  compensation  to 
be  paid  for  the  property  condemned  could  not  be  agreed  upon 
between  the  citv  and  its  owner. 

Same. — Nor  need  such  petition  show  a  public  necessity  for  the 
improvement  (the  extension  of  a  street)  on  account  of  which  the 
property  is  sought  to  be  condemned,  the  question  of  public  necessity 
being  a  legislative  one,  and,  therefore,  settled  by  the  city  ordinance 
Xyroviding  for  the  improvement. 

Same. — Nor  is  such  petition  defective  because  it  fails  to  show  that 
the  new  use  of  the  land  sought  to  be  condemned  for  a  street  is  con- 
sistent with  the  railroad  uses  to  which  it  was  devoted  at  the  time, 
for  the  statute  (1  Starr  &  C.  Ann.  St.  p.  472)  provides  that  the  city 
council  shall  have  power,  by  condemnation  or  otherwise,  to  extend 
any  street  over  or  across  any  railroad  track,  right  of  way,  or  land 
of  any  railroad  company  within  the  corporate  limits;  and  lands 
once  lawfully  taken  under  the  right  of  eminent  domain  can  t>e 
appropriated  by  proceedings  in  invitum  to  a  different  public  use, 
where  there  is  legislative  authority  authorizing  it  to  be  done. 

Eminent  Domain — Province  of  Courts. — Unless  there  has  been  an 
abuse  of  power  on  the  part  of  a  municipality  in  exercising  its  right 
of  eminent  domain,  the  courts  are  powerless  to  interfere. 

Same — Evidence. — And  testimony  to  sustain  the  motion  to  dismiss 
the  petition  upon  the  ground  that  there  existed  no  public  necessity 
for  the  improvement  in  question,  was  properly  excluded. 

Same. — When  in  such  proceedings  the  railroad  company  con- 
tended that  the  extension  of  the  street  would  interfere  with  its 
elevator  business  at  a  certain  point,  it  was  not  error  to  admit  testi- 
mony to  show  that  such  elevator  had  been  very  little  used  within  10 
or  15  years  prior  to  the  condemnation  proceedings. 

Same — Damages — Incidental  Expenses — Evidence.*  —  It  was  not 
error  to  exclude  testimony  to  show  the  expense  of  grading  and 
planking  the  right  of  way  and  tracks  of  the  railroad  company  for 

*See  notes  at  end  of  case. 
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street  purposes,  it  not  being  a  proper  matter  for  consideration  in 
assessing  damage,  as  the  law  of  Illinois  provides  that  railroad  com- 
panies crossing  streets  with  its  tracks  shall  maintain  such  crossings 
in  a  manner  consistent  with  the  safety  of  persons  and  property. 

Same. — In  allowing  the  city  to  prove  the  damage  resulting  from 
the  condemnation  of  the  railroad  company's  right  of  way,  it  was 
not  prejudicial  to  the  latter  to  exclude  testimony  to  show  the  value 
of  such  right  of  way  for  loading  and  unloading  cars,  and  for  other 
purposes,  when  the  court  permitted  the  company  itself  to  introduce 
evidence  on  the  subject. 

Measure  of  Damages.* — In  such  proceedings  the  measure  of  the 
compensation  to  be  allowed  the  company  is  the  amount  of  decrease 
in  the  value  of  the  use  of  the  land  for  railroad  purposes,  caused  by 
its  use  for  the  purpose  of  the  street,  the  latter  use  being  exercised 
jointly  with  the  former. 

Same. — Where  an  instruction  as  to  the  amount  of  damage  caused 
the  railroad  company  by  such  condemnation,  excludes  from  the 
consideration  of  the  jury  the  value  of  the  land  to  the  company  for 
certain  purposes,  the  defect  is  cured  by  a  subsequent  instruction 
which  fully  informed  the  jury  as  to  its  importance. 

Instructions. — In  such  proceedings  an  instruction  in  behalf  of  the 
plaintiff,  that  a  railroad  company  takes  its  right  of  way  subject  to 
the  right  of  the  public  to  extend  streets  and  highways  across  it, 
regardless  of  the  question  whether  the  company  owns  the  right  of 
way  in  fee  or  merely  has  an  easement  therein,  did  not  tend  to 
mislead  the  jury,  when  considered  in  connection  with  the  other 
instructions  given,  and  was  not  erroneous. 

Same. — It  was  not  error  to  instruct  the  jury  that  the  city  had  the 
right  to  extend  such  street  over  the  railroad  company's  right  of 
way,  though  it  was  used  at  such  point  by  the  latter  for  the  storage 
of  cars. 

Speculative  Damages. — In  such  proceedings  only  "just  compensa- 
tion*^ should  be  allowed  the  railroad  company  for  the  actual  dam- 
age sustained  by  it,  and  nothing  should  be  allowed  for  imaginative 
or  speculative  damages. 

Evidence — City  Ordinance. — Where  the  petition  for  the  condemna- 
tion of  land  to  the  use  of  a  municipality  has  attached  to  it  the 
ordinance  of  the  city  authorizing  the  improvement,  on  account  of 
which  the  condemnation  is  sought,  such  ordinance  need  not  be 
offered  in  evidence ;  and  such  a  point  cannot  be  raised  for  the  first 
time  in  the  supreme  court. 

Variance  between  Petition  and  Proof— Appeal. — It  was  urged  that 
the  premises  sought  to  t>e  condemned  were  described  in  the  petition 
as  being  66  feet  wide  and  150  feet  long,  whereas  the  proof  showed 
that  the  proposed  extension  across  the  property  of  the  railroad 
company  would  be  200  feet  long,  instead  of  150  feet  long.  Held^ 
that  such  point  was  unimportant,  the  material  fact  being  that  the 
street  should  be  condemned  across  the  tracks  or  right  of  way  of  the 
railroad  company  from  the  west  side  thereof  to  the  east  side  thereof. 

Award  of  Damages — Appeal.* — The  damages  awarded  by  a  jury  in 
a  condemnation  proceeding  will  not  be  disturbed  where  the  evidence 
is  conflicting  and  the  jury  viewed  the  premises. 

*See  notes  at  end  of  case. 
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Appeal  by  defendant  from  Living'ston  county  court. 

This  is  a  proceeding"  beg^un  by  the  filing  of  a  petition 
in  the  county  court  by  the  city  of  Pontiac  alleging  the 
CMesuted  passage  of  an  ordinance  by  the  city  council 

of  that  city  for  the  improvement  of  Prairie 
street  therein,  by  the  extension  of  the  same  across  the 
lands,  right  of  way,  and  tracks  of  the  appellant  com- 
pany. The  proceeding"  was  instituted  to  condemn  a 
strip  of  ground  66  feet  wide,  and  extending  east  and 
west  across  said  lands,  right  of  way,  and  tracks,  so  as 
thereby  to  connect  the  east  and  west  parts  of  said  street, 
and  make  it  continuous  and  of  uniform  width  east  and 
west  through  said  city.  The  petition  prays  that  any 
award  therefor  be  paid  by  general  taxation  levied,  as- 
sessed and  collected  from  taxable  property  within  the 
corporate  limits  of  said  city.  It  also  prays  to  have  the 
company's  damages  sustained  by  such  extension  of  the 
street  across  its  property  ascertained  by  law,  and  that, 
when  the  same  are  paid  and  deposited,  the  city  may  be 
authorized  to  take  possession  of  the  premises  for  the 
uses  and  purposes  of  the  street,  and  no  other.  A  copy 
of  the  ordinance  passed  by  the  citj'  council  providing 
for  such  improvement,  and  of  the  acts  and  proceedings 
of  the  council  relating  to  the  same,  certified  by  the  city 
clerk,  and  under  the  corporate  seal  of  the  city,  was  at- 
tached as  an  exhibit  to  the  petition.  The  appellant 
filed  a  cross  petition,  setting*  up  that  the  ground  pro- 
posed to  be  taken  was  a  part  of  its  right  of  way,  and 
that  there  were  four  tracks — two  main  tracks  and  two 
side  tracks — in  use  upon  the  same ;  that  said  ground 
was  within  the  yard  of  the  appellant,  used  for  switch- 
ing, storing  cars,  loading-  and  unloading  merchandise 
and  live  stock  ;  that  the  extension  of  the  street  across 
the  yard  and  right  of  way  of  appellant  would  impair 
and  damage  the  use  of  said  yard  by  interfering  with 
and  rendering  inconvenient  the  loading  and  unloading 
of  stock  ;  that  said  extension  would  deprive  the  appel- 
lant of  the  use  of  said  ground  for  warehouses,  elevat- 
orst  storehouses,  and  other  buildings,  and  damage  and 
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depreciate  the  same  for  such  purposes  ;  and  the  cross 
petition  claims  that,  if  said  street  should  be  extended 
across  said  yard  and  right  of  way,  damages  should  be 
assessed  and  paid  to  appellant  pursuant  to  the  statute, 
etc.  A  trial  was  had  before  a  jury.  Testimony  was 
introduced,  and  the  sheriff  took  the  jury  to  the  ground, 
sought  to  be  taken,  to  examine  the  same.  The  jury  re- 
turned a  verdict,  finding  that  the  extension  of  Prairie 
street  across  the  land  described  in  the  petition  would 
depreciate  the  value  of  said  land  for  railroad  purposes, 
and  assessed  the  damages  thereto  at  the  sum  of  $200. 
A  demurrer,  which  had  been  filed  to  the  petition  of  the 
city  by  the  appellant,  was  overruled  by  the  court.  A 
motion  to  dismiss  the  petition  of  the  city  was  also  made 
by  the  appellant,  accompanied  with  an  offer  of  proof  in 
support  of  the  motion  to  dismiss.  This  motion,  to- 
gether with  the  offer  of  proof  to  sustain  the  same,  was 
overruled.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  also  overruled.  Thereupon  judgment 
was  entered  by  the  court,  permitting  the  city,  upon 
payment  to  the  county  treasurer  of  Livingston  county, 
of  the  sum  of  $200  and  costs,  to  extend  Prairie  street 
across  the  land,  right  of  way,  and  tracks  of  the  rail- 
road company,  as  prayed  in  said  petition.  The  present 
appeal  is  prosecuted  from  such  judgment. 

C.  C  d:  L.  F.  StrawHy  for  appellant. 
Z.  JF.  Tosty  for  appellee. 

Magruder,  J.  (after  stating  the  facts).  1.  Appellant 
urges  that  the  demurrer  filed  by  it  to  the  petition  of 
the  city  should  have  been  sustained.  Without  consid- 
ering the  question  whether  the  filing  of  the  cross  peti- 
tion by  appellant,  and  the  introduction  of  testimony  in 
support  thereof,  amounted  to  a  waiver  of  the  right  to 
insist  upon  the  grounds  urged  in  favor  of  the  demurrer, 
we  will  briefly  consider  such  grounds  as  presented  by 
counsel  for  appellant  in  their  argument. 

The  petition  is  alleged  to  be  defective  upon  the  al- 

9  (N.  s.)  A  &  E  R  Cas— 25 
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leged   ground   that   the   description    of   the   premises 

therein  is  vague,  uncertain,  and  indefinite. 
fatMliJn  or"~  We  do  not  regard  the  petition  as  defective  in 
irKtiuS!"'**"^^  this  respect.     The  petition  shows  that  the 

premises  to  be  taken  comprise  part  of  the 
lands,  right  of  way,  and  tracks  of  the  appellant.  The 
w^ords  '*lands,  right  of  way,  and  tracks,"  are  broad 
enough  to  cover  and  include  the  yard  of  appellant.  We 
have  held  in  a  number  of  cases  that  the  terms  * 'right 
of  way,"  "tracks,"  and  "lands,"  apply  to  tracks  or 
lands  devoted  to  the  purpose  of  a  railroad  yard.  Illi- 
nois Cent.  R.  Co.  %\  Citv  of  Chicago,  156  111.  98,  41 
N.  E.  45 ;  Chicago  &  N.'  W.  Ry.  Co.  v.  City  of  Chi- 
cago, 151  111.  348.  37  N.  E.  842 ;  Illinois  Cent.  R.  Co. 
V.  City  of  Chicago,  141  111.  586,  30  N.  E.  1044.  The 
petition  and  ordinance  attached  to  it  show  that  the  strip 
of  land  to  be  taken  is  66  feet  wide,  and  is  an  extension 
of  Prairie  street  from  the  east  side  of  the  right  of  way 
of  appellant  to  the  west  side  of  said  right  of  way.  This 
description  is  sufficiently  accurate  as  to  the  distance, 
width,  and  location.  The  statute  only  requires  that 
the  petition  shall  contain  "a  reasonably  accurate  de- 
scription" of  the  property  to  be  taken  or  damaged. 
.Rev.  St.  c.  24,  art.  9,  §  5.  There  is  no  rule  which  re- 
quires any  greater  certainty  in  the  description  than 
such  certainty  as  will  enable  a  surveyor  to  readily  find 
and  locate  the  ground.  Such  certainty  exists  here. 
Village  of  Byron  v.  Blount,  97  111.  62 ;  Newman  r. 
City  of  Chicago,  153  111.  469,  38  N.  E.  1053. 

The  petition  is  alleged  to  be  defective  upon  the 
ground  that  it  does  not  show  that  the  compensation  to 
^^^  be  paid  for  the  property  sought  to  be  con- 

demned could  not  be  agreed  upon  between 
the  city  and  the  appellant.  This  point  is  without  force. 
"Where  the  petition  is  filed,  under  article  9  of  the  city 
and  village  act,  to  condemn  land  for  a  street,  an  allega- 
tion of  inability  to  agree  upon  the  compensation  is  un- 
necessary. Chicago  &  N.  W.  Ry.  Co.  v.  Citv  of  Chi- 
cago, 148  111.  141,  35  N.  E.  881 ;  Lake  Shore"' &  M.  S. 
Ry.  Co.  V.  City  of  Chicago,  148  111.  509,  37  N.  E.  88; 
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Cahill  V.  Village  of  Norwood  Park,  149  111.  156,  36  N. 
E.  606 ;  City  of  Danville  v.  McAdams,  153  111.  216,  38 
N.  E.  63^ ;  Chicag-o  &  N.  W.  Ry.  Co.  v.  Town  of 
Cicero,  154  111.  656,  39  N.  E.  574. 

The  petition  is  also  alleged  to  be  defective  upon  the 
ground  that  upon  its  face  it  does  not  show  a  public 
necessity  for  the    extension  of   the   street  ^^^^ 

across  the  right  of  way,  tracks,  and  yard  of 
the  company.  It  was  not  necessary  for  the  petition  to 
allege  facts  showing*  such  public  necessity,  inasmuch 
as  the  question  of  public  necessity  is  a  legislative  ques- 
tion, and  therefore  the  ordinance  passed  by  the  common 
council  providing-  for  the  improvement  was  decisive  of 
that  question. 

It  is  further  alleg-ed  tflhat  the  petition  is  defective  in 
not  showing-  that  the  new  use  of  the  property  soug-ht  to 
be  condemned  for  a  street  would  be  con- 
sistent  with  the  railroad  uses  to  which  it 
was  already  devoted.  We  cannot  reg-ard  this  objection 
as  well  taken.  Lands  once  taken  for  a  public  use  pur- 
suant to  law  under  the  rig-ht  of  eminent  domain  can  be 
appropriated  by  proceeding's  in  invitum  to  a  different 
public  use,  where  there  is  leg-islative  authority  author- 
izingf  the  same  to  be  done.  Such  leg-islative  authority 
exists  in  paragraph  89  of  section  1  of  article  5  of  the 
city  and  village  act,  which  provides  that  *'the  city 
council  shall  have  power,  by  condemnation  or  other- 
wise, to  extend  any  street,  alley  or  hig-hway  over  or 
across,  or  to  construct  any  sewer  under  or  throug-h  any 
railroad  track,  rig'ht  of  way,  or  land  of  any  railroad 
company  within  the  corporate  limits."  1  Starr  &  C. 
Ann.  St.  p.  472 ;  Illinois  Cent.  R.  Co.  v.  City  of 
Chicago,  141  111.  586,  30  N.  E.  1044,  and  cases  therein 
cited  ;  Chicag-o  &  N.  W.  Ry.  Co.  v.  City  of  Chicago, 
151  111.  348,  37  N.  E.  842.  Moreover,  section  5  of 
article  9  of  the  city  and  village  act  provides  specifically 
what  the  petition  shall  contain.  That  section  makes 
no  requirement  for  an  allegation  as  to  the  public 
necessity  of  the  improvement,  or  as  to  the  consistency 
between  the  new  public  use  and  the  old  public  use. 
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Therefore,  '*there  is  no  proper  place  in  this  particular 
proceeding  for  either"  allegation.  City  of  Danville  v. 
Mc Adams,  supra. 

2.  Appellant  claims  that  the  court  below  erred  in 
refusing-  to  grant  its  motion  to  dismiss  the  petition  of 
the  city.  It  urges  three  grounds  upon  which  the  court 
below  erred  in  refusing"  to  grant  said  motion.  These 
three  grounds  are  :  First,  that  it  would  be  an  abuse 
of  the  power  of  eminent  domain  to  permit  the  extension 
of  the  street  across  the  land,  yard,  and  right  of  way 
and  tracks  of  the  company  under  the  particular  circum- 
stances of  this  case  ;  second,  that  there  was  no  public 
necessity  for  the  extension  of  the  street ;  and,  third, 
that  the  appropriation  of  the  ground  for  street  purposes 
by  extension  of  the  street  would  be  inconsistent  with 
its  present  use,  under  the  power  of  eminent  domain, 
for  railroad  yard,  right  of  way,  and  track  uses.  None 
of  the  three  reasons  thus  presented  would  have  justified 
the  court  below  in  dismissing  the  petition.  We  are 
therefore  of  the  opinion  that  there  was  no  error  in 
denying  the  motion  to  dismiss  the  same. 

In  the  first  place,  it  is  for  the  legislative  branch  of 
the  government  alone  to  determine  whether  the  exigency 
exists  which  calls  for  the  exercise  of  the  power  of 
eminent  domain,  and  for  its  delegation  to  municipal  or 
other  public  corporations  of  its  creation.  O'Hare  v. 
Railroad  Co.,  139  111.  151,  28  N.  E.  923  ;  Illinois  Cent. 
R.  Co.  V.  City  of  Decatur,  154  111.  173,  38  N.  E.  626. 
City  councils  have  the  power  to  determine  what  are 

local  improvements,  and  what  is  the  necessity 
p"l"S«?fcoi!?tr  fo^  ^he  same,  and,  where  there  is  no  abuse 

of  the  power  thus  conferred,  their  determi- 
nation of  the  question  is  final.  Unless  there  has  been 
an  abuse  of  power  on  the  part  of  the  city  council  in 
passing  an  ordinance  for  local  improvements,  the  courts 
are  powerless  to  interfere.  The  reasonableness  of  an 
ordinance,  or  the  necessity  of  the  improvement  pro- 
vided for  by  it,  cannot  be  submitted  to  a  jury.  The 
only  question  for  a  jury  in  a  condemnation  proceeding 
is  the  amount  of  compensation  to  be  awarded  for  taking 
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or  damag'ing'  the  property  soug-ht  to  be  taken  or  dam- 
ag'ed.  O'Hare  v.  Railroad  Co.,  supra;  De  Buol  v. 
Railway  Co.,  Ill  111.  499 ;  Peoria  &  P.  U.  Ry.  Co.  v. 
Peoria  &  F.  Ry.  Co.,  105  111.  110;  Smith  v.  Railroad 
Co.,  Id.  511 ;  Louisville  &  N.  R.  Co.  v.  City  of  East 
St.  Louis,  134  111.  656,  25  N.  E.  962 ;  Illinois  Cent.  R. 
Co.  r.  City  of  Decatur,  154  III.  173,  38  N.  E.  626.  In 
Chicagro  &  N.  W.  Ry.  Co.  v.  Town  of  Cicero,  154  III. 
656,  39  N.  E.  574,  we  said:  '*T he  location  of  new 
streets  or  the  extension  of  old  streets  is  a  matter  com- 
mitted by  the*  legislature  of  the  state  to  the  local 
authorities  of  the  town.  It  could  only  be  an  extreme 
case  of  oppression  or  outragfe  that  would  justify  inter- 
ference by  the  courts."  In  the  case  at  bar,  no  case  of 
oppression  or  outrag-e  or  unreasonableness  is  presented 
by  the  record. 

As  to  the  contention  that  there  was  no  public  neces- 
sity for  the  extension  of  the  street,  the  same  rule  exists 
as  that  already  considered,  which  applies  to  the  exigency 
calling*  for  the  exercise  of  the  power  of  eminent  domain. 
In  De  Buol  z\  Railway  Co.,  supra,  we  said  :  '*It  is 
also  insisted  that  the  court  erred  in  refusing  to  permit 
appellant  to  testify  that  it  was  necessary  for  petitioner 
to  take  a  strip  of  land  one  hundred  and  fifty  feet  wide 
through  his  land.  This  was  not  a  question  for  the 
jury  to  pass  upon.  The  only  question  for  the  jury  was 
the  amount  of  damages  to  be  awarded  appellant." 
Where  the  power  to  exercise  the  right  of  eminent 
domain  has  been  delegated  to  an  incorporation  by  the 
legislature,  the  exercise  of  that  power  by  the  incorpo- 
ration within  the  scope  and  for  the  uses  and  purposes 
named  in  the  legislative  grant  will  not  be  a  proper 
subject  for  judicial  interference  or  control,  unless  to 
prevent  a  clear  abuse  of  the  power.  Railroad  Co.  v. 
Wiltse,  116  111.  449,  6  N.  E.  49. 

As  to  the  contention  that  the  new  use  as  a  street 
would  be  inconsistent  with  the  present  use  by  the  rail- 
road company,  the  true  rule  upon  this  subject  has 
already  been  stated.  Property  already  appropriated  to 
a  public  use  cannot  be  taken  for  another  public  use» 
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unless  power  to  make  such  second  appropriation  is 
granted  by  the  legislature,  either  expressly  or  by 
necessary  implication.  As  has  already  been  stated, 
however,  such  power  is  expressly  granted  by  paragraph 
89  of  section  1  of  article  5  of  the  city  and  village  act 
This  paragraph  is  express  authority  for  the  extension 
of  streets,  by  condemnation  or  otherwise,  by  the  city 
authorities,  over  the  tracks,  rights  of  way,  and  lands 
of  railroad  companies,  including  railroad  yards.  In 
Chicago  &  N.  W.  R.  Co.  v.  City  of  Chicago,  151  111. 
357,  37  N.  E.  842,  the  contention  was  that  the  strip  of 
land  sought  to  be  condemned  there  had  been  devoted 
to  the  specific  public  use  of  a  railroad  yard,  and  the 
point  was  made  that  there  was  no  express  authority 
given  by  the  legislature  to  the  city  to  open  streets 
across  the  land  in  question  ;  but  we  there  defined  "rail- 
road yard"  to  be  a  tract  of  ground  upon  which  are  rail- 
road tracks  used  for  the  purpose  of  receiving  and 
storing  cars  when  not  in  use,  or  used  for  the  purpose 
of  switching  in  the  distribution  of  cars  and  engines, 
and  in  the  making  up  of  trains.  It  there  appeared  that 
there  were  upon  a  100-foot  strip  of  ground,  at  the  point 
of  the  proposed  street  crossings,  eight  paralled  railway 
tracks,  connected  by  switches ;  and  we  held  that  para- 
graph 89  constituted  a  suflBcient  legislative  authority  to 
authorize  the  extension  of  a  street  across  said  railroad 
yard.  Indeed,  section  14  of  article  11  of  the  constitu- 
tion of  1870  provides  that  "the  exercise  of  the  power 
and  the  right  of  eminent  domain  shall  never  be  so  con- 
strued or  abridged  as  to  prevent  the  taking,  by  the 
general  assembly,  of  the  property  and  franchises  of 
incorporated  companies  already  organized,  and  subject- 
ing them  to  the  public  necessity  the  same  as  of  indi- 
viduals." 

The  rule  of  the  court  below,  therefore,  in  excluding 
testimony  offered  to  sustain  the  motion  to  dismiss  the 
sta«-Brideiic«     Petition  was  correct.     By  such  testimony  it 

was  sought  to  show  that  certain  streets 
north  of  Prairie  street,  and  certain  streets  south  of 
Prairie  street,  were  already  opened  across  the  railroad 
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tracks  of  the  appellant.  It  was  also  soug-ht  to  show- 
that  there  were  no  roads  coming  from  the  country  west 
of  the  western  terminus  of  Prairie  street,  requiring-  the 
opening-  of  a  street  for  the  accommodation  of  travel 
upon  such  roads.  All  this  testimony  bore  upon  the 
question  whether  there  was  a  public  necessity  for  the 
improvement.  As  the  passage  of  the  ordinance  by  the 
common  council  was  conclusive  upon  such  question  of 
public  necessity,  it  was  improper  to  attempt  to  establish 
it  by  parol  proof.  In  Smith  v.  Railroad  Co.,  105  111. 
511,  we  said:  '*It  certainly  was  never  contemplated 
by  the  legislature  that,*  where  the  petitioner  has 
brought  itself  within  the  provisions  of  the  statute,  the 
right  of  condemnation  can  be  defeated  by  simply  show- 
ing, in  the  opinion  of  witnesses  who  may  have  no  in- 
terest in  or  connected  with  the  objects  of  the  proceed- 
ing, that  the  land  sought  to  be  condemned  is  not 
necessary  for  the  purpose  stated." 

3.  It  is  claimed  by  the  appellant  that  the  court 
below  erred  in  admitting  and  excluding  evidence.  The 
first  objection  made  is  that  a  witness  on  behalf 
of  the  petitioner,  named  Burke,  was  permit- 
ted to  state  the  amount  of  grain  shipped  from  a  certain 
elevator  within  10  or  15  years  last  past,  and  the  amount 
of  live  stock  shipped  out  of  the  stock  pens,  which  were 
north  of  Prairie  street.  We  cannot  perceive  that  such 
testimony  was  objectionable  in  view  of  the  contentions 
made  by  the  appellant  upon  the  trial  below.  The  ele- 
vator in  question  was  not  standing  at  the  time  of  this 
suit,  but  had  been  previously  burned  down.  It  had 
stood  south  of  Prairie  street,  on  the  east  side  of  the 
appellant's  tracks.  One  of  the  witnesses  says  that  a 
part  of  it  may  have  come  close  up  to  Prairie  street. 
The  witness  Burke  testified  that  not  much  grain  had 
been  shipped  from  the  elevator  for  15  years  before  it 
was  burned,  and  that  not  much  cattle  had  been  shipped 
from  the  yards.  Appellant  had  claimed  that  its  busi- 
ness would  be  interfered  with  by  the  extension  of  the 
street  across  its  tracks,  and  it  was  therefore  important 
to  inquire  whether  there  was  any  business  which  could 
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be  interfered  with.  There  is  proof  tending  to  show 
that  the  depot  grounds  were  not  part  of  the  grounds 
througfh  which  Prairie  street  would  run  if  extended ; 
that  the  depot  grounds  were  some  three  blocks  south 
of  Prairie  street ;  that  the  freight  depot  was  in  the 
second  block  south  of  Prairie  street ;  that  the  company 
had  over  6,000  feet  of  side  track  in  Pontiac  to  accommo- 
date a  traffic  requiring  only  on  an  average  of  about  25 
cars  per  day  ;  that  the  company  owned  a  strip  of  ground 
in  the  city  1,000  feet  long  and  100  feet  wide,  in  addition 
to,  and  lying  parallel  with,  and  contiguous  to,  its  right 
of  way  ;  and  that  the  side  ti^ks  were  not  upon  the 
depot  grounds.  All  of  appellant's  witnesses  testified 
that  the  west  side  track  was  1,500  feet  long,  and  the 
east  side  track  1,700  feet  long.  It  cannot  therefore  be 
said  that  the  company,  in  view  of  the  amount  of  busi- 
ness done,  was  crowded  for  yard  room. 

It  is  also  objected  that  the  court  refused  to  allow  a 
witness  to  state  how  many  roads  there  were  leading 
from  the  city  into  the  country  from  the  west  and  north- 
west of  the  city.  All  this  class  of  testimony  bore 
upon  the  question  as  to  whether  there  was  a  public 
necessity  for  the  extension  of  the  street.  Inasmuch  as 
this  question  was  settled  by  the  common  council  in  the 
passage  of  the  ordinance  in  accordance  with  the  views 
already  stated,  it  would  have  been  improper  to  admit 
testimony  upon  that  question. 

It  is  furthermore  claimed  that  a  question  addressed 
by  the  city  to  one  of  its  witnesses,  bearing  upon  the 
amount  of  damage  that  would  be  suffered  by  the  appel- 
lant through  the  extension  of  the  street,  excluded  or 

omitted  any  consideration  as  to  the  expense 
jfM»fi«-'w«-  of  grading  and  planking  the  right  of  way 
Eridenee.  and  tracks  for  street  purposes,  and  assumed 

that  such  expense  must  be  borne  by  the 
company  without  compensation.  No  error  was  com- 
mitted in  this  respect.  In  Chicago  &  N.  W.  Ry.  Co. 
V.  City  of  Chicago,  140  111.  309,  29  N.  E.  1109,  a  con- 
struction was  given  to  section  8  of  the  act  of  March  31, 
1874,  in  relation  to  fencingand  operating  railroads,  which 
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section  provided  that  ''hereafter,  at  all  of  the  railroad 
crossing's  of  highways  and  streets  in  this  state,  the 
several  railroad  corporations  in  this  state  shall  con- 
struct and  maintain  said  crossings,  and  the  approaches 
thereto,  within  their  respective  rights  of  way,  so  that 
at  all  times  they  shall  be  safe  as  to  persons  and  prop- 
erty." It  was  there  held  that,  in  view  of  the  require- 
ment in  section  8,  the  expense  of  grading  and  planking 
the  right  of  way  and  tracks  for  street  purposes  where 
a  street  was  extended  across  the  tracks  should  be 
borne  by  the  company,  because  the  same  were  neces- 
sary to  the  safety  of  the  public,  and  to  prevent  accident. 
Such  items  of  expense  were  held  to  be  such  only  as 
were  involved  in  a  compliance  by  railroad  companies 
with  a  police  regulation  of  the  state.  This  decision 
has  been  afiRrmed  in  many  later  cases.  One  of  these 
cases  is  Lake  Shore  &  M.  S.  Rv.  Co.  v.  City  of  Chi- 
cagfo,  148  111.  509,  37  N.  E.  88,  where  this  court  said  : 
"In  Chicago  &  N.  W.  Ry.  Co.  v.  City  of  Chicago,  140 
111.  309,  29  N.  E.  1109,  we  held  that  the  railroad  com- 
pany was  required  to  incur  these  various  expenditures 
where  a  street  had  been  extended  across  its  right  of 
way  in  obedience  to  the  police  regulations  of  the  state, 
and,  therefore,  that  they  were  matters  for  which  the 
company  was  not  entitled  to  compensation.  We  still 
adhere  to  the  rule  established  by  that  decision,  and 
need  only  refer  to  the  discussion  of  these  questions, 
which  will  be  found  in  the  opinion  delivered  in  that 
case." 

The  question  addressed  to  the  same  witness  is  also 
objected  to  on  the  ground  that  it  excluded  from  the 
consideration  of  the  jury  the  damage  that 
would  accrue  to  the  company  by  reason  of 
being  deprived  of  the  use  of  the  ground  for  loading  and 
unloading  its  cars,  and  storing  loaded  and  empty  cars. 
It  is  also  objected  that  the  question  excluded  from  the 
consideration  of  the  jury  the  value  of  the  land  for  the 
erection  thereon  of  depots,  warehouses,  grain  elevators, 
and  other  structures  for  railroad  purposes,  not  then 
erected,  but  that  might  become  necessary  in  the  future. 
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Appeal  by  defendant  from  Livingfston  county  court. 
A^rmed. 

This  is  a  proceeding"  beg'un  by  the  filing-  of  a  petition 
in  the  county  court  by  the  city  of  Pontiac  alleg^ing-  the 

passage  of  an  ordinance  by  the  city  council 
of  that  city  for  the  improvement  of  Prairie 
street  therein,  by  the  extension  of  the  same  across  the 
lands,  right  of  way,  and  tracks  of  the  appellant  com- 
pany. The  proceeding"  was  instituted  to  condemn  a 
strip  of  ground  66  feet  wide,  and  extending  east  and 
west  across  said  lands,  right  of  way,  and  tracks,  so  as 
thereby  to  connect  the  east  and  west  parts  of  said  street, 
and  make  it  continuous  and  of  uniform  width  east  and 
west  throug'h  said  city.  The  petition  prays  that  any 
award  therefor  be  paid  by  general  taxation  levied,  as- 
sessed and  collected  from  taxable  property  within  the 
corporate  limits  of  said  city.  It  also  prays  to  have  the 
company's  damag^es  sustained  by  such  extension  of  the 
street  across  its  property  ascertained  by  law,  and  that, 
when  the  same  are  paid  and  deposited,  the  city  may  be 
authorized  to  take  possession  of  the  premises  for  the 
uses  and  purposes  of  the  street,  and  no  other.  A  copy 
of  the  ordinance  passed  by  the  citj'  council  providing 
for  such  improvement,  and  of  the  acts  and  proceedings 
of  the  council  relating  to  the  same,  certified  by  the  city 
clerk,  and  under  the  corporate  seal  of  the  city,  was  at- 
tached as  an  exhibit  to  the  petition.  The  appellant 
filed  a  cross  petition,  setting"  up  that  the  g"round  pro- 
posed to  be  taken  was  a  part  of  its  rig"ht  of  way,  and 
that  there  were  four  tracks — two  main  tracks  and  two 
side  tracks — in  use  upon  the  same ;  that  said  g"round 
was  within  the  yard  of  the  appellant,  used  for  switch- 
ing, storing  cars,  loading*  and  unloading"  merchandise 
and  live  stock  ;  that  the  extension  of  the  street  across 
the  yard  and  right  of  way  of  appellant  would  impair 
and  damage  the  use  of  said  yard  by  interfering"  with 
and  rendering  inconvenient  the  loading  and  unloading 
of  stock  ;  that  said  extension  would  deprive  the  appel- 
lant of  the  use  of  said  ground  for  warehouses,  elevat- 
ors, storehouses,  and  other  buildings,  and  damage  and 
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depreciate  the  same  for  such  purposes  ;  and  the  cross 
petition  claims  that,  if  said  street  should  be  extended 
across  said  yard  and  right  of  way,  damages  should  be 
assessed  and  paid  to  appellant  pursuant  to  the  statute, 
etc.  A  trial  was  had  before  a  jury.  Testimony  was 
introduced,  and  the  sheriff  took  the  jury  to  the  ground, 
sought  to  be  taken,  to  examine  the  same.  The  jury  re- 
turned a  verdict,  finding  that  the  extension  of  Prairie 
street  across  the  land  described  in  the  petition  would 
depreciate  the  value  of  said  land  for  railroad  purposes, 
and  assessed  the  damages  thereto  at  the  sum  of  $200. 
A  demurrer,  which  had  been  filed  to  the  petition  of  the 
city  by  the  appellant,  was  overruled  by  the  court.  A 
motion  to  dismiss  the  petition  of  the  city  was  also  made 
by  the  appellant,  accompanied  with  an  oflFer  of  proof  in 
support  of  the  motion  to  dismiss.  This  motion,  to- 
gether with  the  oflFer  of  proof  to  sustain  the  same,  was 
overruled.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  also  overruled.  Thereupon  judgment 
was  entered  by  the  court,  permitting  the  city,  upon 
payment  to  the  county  treasurer  of  Livingston  county, 
of  the  sum  of  $200  and  costs,  to  extend  Prairie  street 
across  the  land,  right  of  way,  and  tracks  of  the  rail- 
road company,  as  praved  in  said  petition.  The  present 
appeal  is  prosecuted  from  such  judgment. 

C.  C.  &  L.  F.  Strawn,  for  appellant. 
Z.  F.  Tost,  for  appellee. 

Magruder,  J.  (after  stating  the  facts).  1.  Appellant 
urges  that  the  demurrer  filed  by  it  to  the  petition  of 
the  city  should  have  been  sustained.  Without  consid- 
ering the  question  whether  the  filing  of  the  cross  peti- 
tion by  appellant,  and  the  introduction  of  testimony  in 
support  thereof,  amounted  to  a  waiver  of  the  right  to 
insist  upon  the  grounds  urged  in  favor  of  the  demurrer, 
we  will  briefly  consider  such  grounds  as  presented  by 
counsel  for  appellant  in  their  argument. 

The  petition  is  alleged  to  be  defective  upon   the  al- 
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which  were  gfiven  for  the  appellant,  as  will  more  fully 
appear  when  we  come  to  the  consideration  of  the  latter 
instructions.  The  instructions  g-iven  for  the  plaintiflE 
and  those  given  for  the  defendant  are  to  be  considered 
together  as  one  charge.  Railway  Co.  v.  Monaghan, 
140  111.  474,  30  N.  E.  869  ;  Railroad  Co.  v.  Hines,  132 
111.  161,  23  N.  E.  1021.  In  the  latter  case  it  was  held 
that  the  entire  law  of  a  case  need  not  be  stated  in  a 
single  instruction.  When,  therefore,  all  the  instruc- 
tions in  this  case  are  considered  together,  it  will  be 
found  that  the  jury  was  fully  instructed  in  reference  to 
the  matters  about  which  appellant  complains. 

The  second  instruction  given  for  the  plaintiff  told 
the  jury  that,  as  a  matter  of  law,  a  railroad  company 
takes  its  right  of  way  subject  to  the  right  of  the  pub- 
lic  to  extend   the  public  highways  and  streets  across 

such  right  of  way,  without  reference  to 
lutractieis.        whether    the    railroad   company  owns   the 

right  of  way  in  fee  or  merely  has  an 
easement  therein.  The  proposition  embodied  in 
this  instruction  has  been  laid  down  bv  this  court 
in  the  following  cases:  "Chicago  &  A.  R.  Co. 
V.  Joliet,  L.  &  A.  Ry.  105111.  388  ;  Chicago  &  N.  W. 
Ry.  Co.  V.  City  of  Chicago,  140  111.  317,  29  N.  E. 
1109.  Counsel  for  appellant  concedes  that  the  second 
instruction  was  proper  enough  as  an  abstract  proposi- 
tion of  law,  but  was  inapplicable  to  the  case  at  bar. 
This  court  has  held  that,  although  it  is  not  error  to 
refuse  an  instruction  announcing  an  abstract  principle 
of  law,  yet  it  is  not  error  to  give  such  an  instruction, 
if  it  has  no  tendency  to  mislead  the  jury.  Betting  z\ 
Bobbett,  142  111.  79,  30  N.  E.  1050  ;  Devlin  v.  People, 
104  111.  504.  In  Betting  v.  Bobbett,  su/>ra,  it  was  said: 
**  Instructions  stating  a  mere  abstract  principle  are 
only  objectionable  when  their  tendency  is  to  mislead 
the  jury."  It  did  not  tend  to  mislead  the  jury  here, 
in  view  of  all  the  instructions  given. 

The  third  instruction  given  for  the  plaintiff  states 
that,  although  the  jury  may  believe  from  the  evidence 
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that  part  of  the  land  and   right  of  way   described  in 
the  petition  is  used  by    the   appellant  for 
storing"     cars,     yet     such   fact     does     not  »«■•. 

deprive  the  city  of  the  right  to  extend 
Prairie  street  over  aud  across  the  same,  and 
and  that  such  extension  of  the  street  will  not  amount 
to  the  exclusion  of  the  prior  use  of  the  property  by 
the  railroad  company.  The  legal  principle  announced 
by  the  instruction  is  sustained  by  the  case  of  Chicago 
&  N.  W.  Ry.  Co.  V.  City  of  Chicago,  151  111,  348,  37 
N.  E.  842. 

The  fourth  instruction  told  the  jury  that  the  only 
question  in  this  case  was  the  amount  of  compensation 
that  should  be  awarded  to  the  appellant  for  the  exten- 
sion of  Prairie  street,  as  prayed  in  the  petition  of  the 
city,  and  that  whether  or  not  such  extension  of  said 
street  was  a  wise  or  a  necessary  improvement  was  not 
for  their  consideration.  This  instruction  is  correct, 
under  the  views  already  expressed  and  the  authorities 
already  referred  to.  O'Hare  v.  Railroad  Co.,  supra  ; 
De  Buol  V,  Railway  Co.,  supra  ;  Peoria  &  P.  U.  Ry. 
Co.  V.  Peoria  &  P.  Ry.  Co.,  supra. 

Instructions  5  and  6  given  for  the  plaintiff  told  the 
jury  that  nothing  should  be  allowed  for  imaginative  or 
speculative  damages,  or  such  remote  or  inappreciable 
damages  as  the  imagination  may  conjure  up,  and  which 
may  or  may  not  arise  at  all  in  the  future ; 
and  that  *'  just  compensation  "  means  com-  dwmJS.^* 
pensation  for  real,  not  speculative,  damages; 
and  that,  unless  actual  damages  are  shown,  only  nomi- 
nal damages  can  be  awarded  to  the  appellant  for  the 
extension  of  the  street  as  prayed  in  the  petition.  This 
instruction  is  in  accordance  with  the  holding  of  this 
ceurt  in  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago, 
supra,  and  the  cases  therein  cited. 

The  seventh  instruction  told  the  jury  that,  in  award- 
ing compensation,  they  were  not  to  take  into  considera- 
tion any  expense  caused  to  the  company  by  planking  or 
graveling  the  road,  etc.  This  instruction  was  correct, 
in  view  of  the  authorities  already  referred  to. 
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The  eighth  instruction  told  the  jury,  in  substance, 
that  they  had  nothing*  to  do,  in  determining^  the  amount 
of  compensation,  with  the  necessity  or  desirability  of 
the  proposed  extension  of  Prairie  street.  Under  the 
views  already  expressed,  this  instruction  was  not 
erroneous.  Chicago  &  N.  W.  Ry.  Co.  v.  Town  of 
Cicero,  154  111.  656,  39  N.  E.  574. 

The  ninth  instruction  given  for  the  plaintiff  told  the 
jury  that  the  issue  in  this  proceeding  was  as  to  the 
compensation  the  city  should  pay  the  railroad  company 
for  the  right  to  extend  Prairie  street  across  the  lands, 
right  of  way,  and  tracks  of  the  company,  from  the  east 
side  of  the  same  to  the  west  side  of  same,  for  the  width 
of  66  feet,  subject  to  the  joint  use  of  said  lands,  right 
of  way,  and  tracks  by  the  railroad  company  for  railroad 
purposes,  etc.  This  instruction  is  objected  to  because 
it  assumes  that  the  two  uses — the  one  by  the  city  for  a 
street,  and  the  other  by  the  company  for  a  railroad — 
were  of  such  a  nature  that  they  could  be  jointly  en- 
joyed. The  instruction  is  supported  by  the  decision 
in  Chicago  &  N.  W.  Ry.  Co.  v.  City  of  Chicago,  151 
111.  348,  37  N.  E.  842. 

The  seventh  instruction  given  for  the  appellant  told 
the  jury  that  if  they  believed  from  the  evidence  that  the 
ground  proposed  to  be  taken  was  within  the  yard  of 
the  defendant,  and  that  such  yard  was  in  use  by  the 
defendant  for  tracks,  for  the  storage  of  cars,  and  the 
maintenance  of  freight  houses,  storehouses,  warehouses, 
elevators,  and  the  like  buildings  and  structures  incident, 
convenient,  and  necessary  to  the  proper  and  successful 
operation  of  its  railroad  in  the  discharge  of  its  duties 
as  a  common  carrier  to  the  public,  and  that  any  of  the 
parts  of  said  yard  not  within  the  limits  of  said  parcel 
of  ground  so  in  use  for  such  storage,  etc.,  would  be 
damaged,  injured,  destroyed,  or  depreciated  by  devoting 
said  parcel  of  ground  to  street  uses,  then  the  defendant 
should  be  allowed  such  sum  of  money  as  would  reim- 
burse it  for  such  damages,  injury,  destruction,  or  depre- 
ciation. The  eighth  instruction  given  for  the  appellant 
told  the  jury  that  if  they  believed  from  the  evidence 
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that  the  use  of  the  parts  of  the  land  described  in  the 
petition,  not  within  the  tracks  of  the  defendant,  cross- 
ing* or  traversing  the  same,  were  suitable  for  warehouse, 
elevator,  storehouse,  freight  house,  or  other  like  uses, 
except  track  uses,  incident  to  the  proper  and  successful 
operation  by  the  defendant  of  its  railroad,  and  that  such 
uses  were  of  substantial  money  value  to  the  defendant, 
and  such  value  has  been  shown  by  the  evidence,  and 
such  uses  would  be  destroyed  or  damaged  by  the  use 
of  such  parts  of  said  land  for  street  purposes,  then  the 
defendant  should  be  allowed  such  sum  as  would  com- 
pensate it  for  such  destruction  or  damage.  The  ninth 
instruction  given  for  the  defendant  told  the  jury  that 
if  they  believed  from  the  evidence  that  the  value  of  the 
stock  yards  or  pens  of  the  defendant,  adjacent  to  the 
land  described  in  the  petition,  would  be  damaged  by 
such  use  of  the  land  for  street  purposes,  then  the 
defendant  should  be  allowed  the  amount  of  such  actual 
damage.  The  tenth  instruction  given  for  appellant 
told  the  jury  that  if  they  believed  from  the  evidence 
that  the  lines  of  railroad  yard  and  other  properties  of 
the  defendant  would,  as  a  whole,  be  damaged  in  value 
for  storage,  elevator,  warehouse,  side  track,  freight 
house,  yard,  and  unloading  purposes,  by  the  extension 
of  the  street  across  the  yard,  main,  and  side  tracks  of 
the  apx)ellant,  then  the  appellant  should  be  allowed 
compensation  for  such  damages  or  depreciation  as 
would  accrue  by  reason  of  the  extension  of  the  street. 
The  eleventh  instruction  given  for  the  defendant  told 
the  jury  that  if  they  believed  from  the  evidence  that 
said  ground  was  within  defendant's  yard,  and  was 
crossed  by  two  tracks  of  the  defendant,  and  that  such 
side  tracks  were  in  use  by  the  defendant  for  the  storage 
of  cars,  and  that  the  use  thereof  for  street  purposes 
would  deprive  the  defendant  of  the  use  of  the  same  for 
the  storage  of  such  cars,  then  the  defendant  should  be 
allowed  such  sum  as  would  compensate  it  for  the  loss 
of  such  parcel  of  ground  for  the  storage  of  such  cars. 
These  instructions,  thus  given  for  appellant,  whether 
in  all  respects  proper  or  not,  were  in  exact  accordance 
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with  appellant's  theory  of  the  case,  and  were  fully  as 
favorable  to  it  as  the  evidence  warranted. 

Appellant  also  complains  that  certain  instructions 
asked  by  it  were  refused.  These  instructions  submit- 
ted to  the  jury  the  question  as  to  the  necessity  for  the 
improvement,  and  also  told  the  jury  that  if  the  present 
use  of  the  premises  by  the  railroad  company,  and  the 
use  of  the  same  for  street  purposes,  would  be  incon- 
sistent with  each  other,  no  damag-es  could  be  assessed 
and  no  condemnation  could  be  had.  They  were  prop- 
erly refused,  in  view  of  the  considerations  already  pre- 
sented. 

5.  It  is  claimed  by  the  appellant  that  no  ordinance  is 
shown  to  have  been  passed  by  the  city  council  to  ex- 
tend Prairie  street  across  the  property  of 

tritiMce!^*"'^      the   company.     This  objection   is    without 

force.  As  has  already  been  stated,  a  copy 
of  the  ordinance  was  attached  to  the  petition,  which 
was  certified  to  by  the  city  clerk,  and  was  under  the 
corporate  seal  of  the  city.  In  Cahill  x\  Villagfe  of  Nor- 
wood Park,  149  111.  160,  36  N.  E.  607,  the  same  objec- 
tion was  made  upon  this  subject  as  is  here  urged.  In 
that  case  we  said  :  "It  is  contended  that  the  village 
failed  to  show  a  right  to  condemn,  because  it  did  not 
offer  in  evidence  the  ordinance  under  which  the  pro- 
ceeding was  had.  The  jury  was  sworn  to  ascertain  for 
the  court  the  just  compensation  to  the  appellant  for  the 
property  sought  to  be  taken  or  damaged.  It  had  noth- 
ing to  do  with  the  ordinance.  The  petition  set  out  the 
ordinance.  Its  sufficiency  to  authorize  the  condemna- 
tion proceeding  was  for  the  court.  All  objections  to 
its  sufficiency  must  be  urged  before  it."  The  record 
does  not  show  that  any  objections  upon  this  subject 
were  presented  to  the  court  below,  and  it  is  too  late  to 
insist  upon  them  now.  The  recital  of  the  ordinance  as 
here  made  in  the  petition  is  in  the  manner  which  was 
held  sufficient  by  this  court  in  Dicky  r.  City  of  Chicago, 
164  111.  37,  45  N.  E.  537,  and  the  cases  therein  cited. 

6.  It  is  said  that  there  is  a  variance  between  the  alle- 
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gfations  of  the  petition  and  the  proof,  upon  the  alleg"ed 
ground  that  the  premises  therein  soug-ht  to 
be  condemned  are  described  as  being  66  feet  JfutjJ**iJf|55Jf 
wide  and  150  feet  long,  whereas  the  proof  -ippmi. 
shows  that  the  extension  of  the  street  across 
the  company's  property  would  be  200  feet  long,  instead 
of  150  feet  long.  No  objection  of  this  kind  was  made 
in  the  court  below.  .  The  point  thus  suggested  is  unim- 
portant, because  all  the  testimony  as  to  the  amount  of 
damag-es  was  based  upon  the  theory  that  the  extension 
of  the  street  would  be  over  a  distance  of  200  feet,  and 
because  the  petition  and  the  ordinance  and  the  judgment 
rendered  all  indicate  that  the  extension  was  to  be  made 
from  the  west  side  of  the  right  of  way  to  the  east  side 
thereof,  and  from  the  western  terminus  of  the  street 
to  the  eastern  terminus  thereof,  as  abutting  upon  the 
railroad  tracks,  whether  the  same  was  for  a  greater  or 
less  distance.  In  other  words,  the  material  fact  was 
that  the  street  should  be  condemned  across  the  tracks 
or  rig^ht  of  way,  from  the  west  side  thereof  to  the  east 
side  thereof,  be  the  distance  what  it  may. 

7.  It  is  further  objected  that  the  award  of  $200  was 
inadequate.  The  testimony  of  the  witnesses  as  to  the 
amount  of  damages  varied  all  the  way  from  $24  to  $450. 
The  amount  fixed  upon  by  the  jury  in  their  award  is  a 
fair  averag-e  of  the  diflFerent  amounts  testified  to.  In 
addition  to  the  testimony  introduced  before  them,  the 
jury  went  upon  the  premises,  and  examined 
thera.  It  is  well  settled  that  the  damages  iJe'.-iJJSi." 
awarded  by  a  jury  in  a  condemnation  pro- 
ceeding will  not  be  disturbed  where  the  evidence  is 
conflicting  and  the  jury  viewed  the  premises.  Chicago, 
B.  &  Q.  R.  Co.  V.  City  of  Naperville,  166  111.  87,  47 
N.  E.  734.  The  question  of  the  amount  of  damages 
was  a  question  of  fact  for  the  jury.  We  are  not  pre- 
pared to  hold  that  the  compensation  awarded  by  them 
is  inadequate. 

Upon  a  careful  consideration  of  the  whole   record, 
and  after  a  careful  study  of  the  numerous  points  and 

9  (N.  s.)  A  &  E  R  Cas— 26 
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objections  so  ably  and  earnestly  presented  by  counsel 
for  appellant,  we  have  reached  the  conclusion  that  the 
judgment  of  the  county  court  should  not  be  disturbed. 
Accordingly,  the  judgment  of  the  county  court  is  af- 
firmed.    AflSrmed. 


NOTES. 

Condemnation — Extension  of  Street — Incidental  Expenses— Dam- 
ages.—See  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Napcrville  (111.).  8 
Am.  &  Eng".  R.  Cas.,  N.  S.,  702,  and  notes,  p.  710;  Chicago,  B.  &  Q. 
R.  Co.  V,  City  of  Chicago  (U.  S.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  26. 

Same— Measure  of  Damages.— Chicago,  B.  &  Q.  R.  Co.  v.  City  of 
Chicago  (U.  S.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  27 ;  Chicago,  B.  A  Q. 
R.  Co.  V.  City  of  Napcrville  (111.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  702. 

Same — Award  of  Damages — Appeal. — The  damages  awarded  by  a 
jury  in  condemnation  proceedings  will  not  be  disturbed  where  the 
evidence  is  conflicting  and  the  jury  viewed  the  premises.  Chicago, 
B.  &  Q.  R.  Co.  V,  City  of  Napcrville  (111.),  8  Am.  &  Eng.  R.  Cas.,  N. 
S.,  702;  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago  (U.  S.),  7  Am.  & 
Eng.  R.  Cas.,  N.  S.,  26.  But  where,  in  such  proceeding,  the  evidence 
is  conclusive  that  public  safety  will  require  a  flagman  and  gates  at 
the  crossing,  the  jury  are  not  authoris^ed  to  act  upon  their  opinions 
based  upon  a  view  of  the  premises,  in  the  exclusion  of  the  testi- 
mony. City  of  Detroit  v.  Detroit,  G.  H.  A  M.  Ry.  Co.  (Mich.),  8 
Am.  &  Eng.  R.  Cas.,  N.  S.,  117. 
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Epling  el  al. 

{Supreme  Court  of  Illinois^  Dec,  22,  fSg/») 

Condemnation — Compensation— Mortgage — Priority. — Judgments 
for  damages  to  property  caused  by  the  construction  of  a  railroad 
are  entitled  to  priority  of  payment  out  of  a  fund  arising  from  the 
sale  of  the  railroad  property  on  the  foreclosure  of  subsequent  mort- 
e^e^Bj  given  to  secure  an  issue  of  the  railroad  company's  bonds, 
over  such  mortgages,  though  such  judgments  were  obtained  not 
against  the  mortgagor,  but  against  the  original  company,  its 
predecessor,  and  this  right  of  priority  originates  from  section  13, 
article  2  of  the  constitution  of  Illinois,  which  provides  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation. 

Same — Limitations. — 2  Starr  &  C.  Ann.  St.  of  Illinois,  p.  1552, 
which  declares  that  actions  to  recover  damages  to  real  property 
•hall  be  commenced  within  five  years  after  the  cause  of  action 
accrued,  does  not  apply  to  a  proceeding  to  enforce  a  judgment  for 
damages  in  such  an  action. 

Same — Right  to  Intervene. — And  as  such  property  owner  was  not 
bonnd  by  the  statute  of  limitations,  he  was  entitled  to  intervene 
when  the  corporate  assets  were  in  the  hands  of  a  court  of  equity, 
and  receive  the  compensation  due  under  such  provision  of  the 
constitution. 

Right  to  Interest  on  Judgments.*— 1  Starr  A  C.  Ann.  St.  of  Illi- 
nois, p.  13S9,  in  force  at  the  date  of  the  rendition  of  such  judgment, 
provides  that  judgments  shall  draw  interest  at  the  rate  of  6  per  cent. 
per  annum ;  therefore  such  intervening  judgment-creditor  was 
entitled  to  interest  on  his  judgment. 

Uudgmente-— Costs. — And  the  original  costs  were  included  in  and 
followed  the  judgment. 

Appeal  by  interveners  from  Third  district  appellate 
court.     Reversed. 

The  appellants,  Floyd  Epling  and  others,  were  own- 
ers of  different  lots  abutting-  on  a  street  in  the  town  of 
Waverly,  in  which  the  tracks  of  the  St. 
Louis,  Jerseyville  &  Springfield  Railroad 
Company   were  constructed.      After    the    track   was 

*See  notes  at  end  of  case. 
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finished,  the  appellants  brought  separate  actions  at  law 
for  the  injury  to  said  lots,  and  on  June  20,  1882,  recov- 
ered judgment  against  the  railroad  company  for  various 
sums.  Executions  were  issued  on  all  of  the  judgments, 
and  returned  nulla  bona.  In  1888,  the  St.  Louis, 
Alton  &  Springfield  Railroad  Company  acquired  the 
railroad  property,  franchises,  etc.,  of  the  St.  I/ouis, 
Jerseyville  &  Springfield  Railroad  Company,  and 
executed  a  first  mortgage  thereon  to  the  Farmers' 
Loan  &  Trust  Company,  and  a  second  mortgage  to  the 
Atlantic  Trust  Com  pan y^,  both  mortgages  being  to 
secure  certain  of  its  bonds  issued  to  said  trust  compa- 
nies, respectively.  In  October,  1890,  B.  F.  Johnson 
and  others  filed  a  bill  in  chancery  in  the  circuit  court  of 
Sangamon  county,  alleging  the  said  St.  Louis,  Alton  & 
Springfield  Railroad  Company  was  indebted  to  them 
for  work  done  and  material  furnished,  etc.,  upon  the 
road,  and  praying  for  liens  and  equitable  relief,  etc. 
Joseph  Dickson  was  appointed  receiver  in  the  course  of 
proceedings  under  this  bill,  and  the  railroad  property 
placed  in  his  hands  to  be  operated  and  administered 
under  the  order  of  the  court.  The  mortgagees  before 
named  filed  intervening  petitions  in  the  cause,  asking 
decree  of  foreclosure  and  sale  of  the  property.  The 
appellants  also  filed  intervening  petitions,  in  which 
they  allege  their  judgments  have  not  been  paid,  and  are 
liens  upon  the  property  in  the  hands  of  the  receiver, 
and  prayed  for  an  order  requiring  the  receiver  to  pay 
the  same,  with  interest  and  costs,  and  that  he  be  re- 
strained from  using  and  operating  the  railroad  along 
and  upon  said  street  until  such  payment  be  made. 
Upon  a  hearing,  the  circuit  court  held  a  lien  existed 
upon  such  property  in  favor  of  the  appellants  for  the 
amount  of  damages  inflicted  upon  their  property,  re- 
spectively, by  the  construction  of  the  road,  and  that  it 
was  superior  and  paramount  to  the  rights  of  subsequent 
purchasers,  mortgagees,  and  creditors,  and  was  not  de- 
feated by  the  statute  of  limitations.  To  reverse  this 
decree,  an  appeal  was  prosecuted  to  the  appellate  court, 
where  the  decree  was  reversed,  and  the  cause  remanded, 
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with  directions  to  dismiss  appellants'  petition.  To 
reverse  that  judg-ment,  appellants,  the  intervening 
petitioners,  have  appealed. 

fV.  L.  Gross,  for  appellants. 

Morrison  dH:  Worthing'tony  for  appellees. 

Edward  S,  Robert  kvA  Eleneioivs  Smith,  for  appellee 
Dickson.  Stevens  &  Lanphier,  for  appellee  St.  Louis, 
A.  &  S.  R.  Co. 

Craig,  J.  (after  stating  the  facts).  As  has  been 
seen,  after  the  appellants  obtained  judgment  for  dam- 
ages to  their  property  against  the  St.  Louis, 
Jersey ville  &  Springfield  Railroad  Com-  Sapewliw- 
pany,  another  corporation,  the  St.  Louis,  Rjlfitf'" 
Alton  &  Springfield  Railroad  Company, 
acquired  the  property  and  franchise  of  the  first-named 
company,  and  executed  two  mortgages,  one  to  the 
Farmers'  Loan  &  Trust  Company,  and  another  to  the 
Atlantic  Trust  Company  ;  and  the  question  presented 
by  the  record  is  whether  appellants  are  entitled  to 
priority  in  the  payment  of  their  judgments,  as  against 
the  mortgagees,  out  of  the  fund  arising  from  the  sale 
of  the  railroad  property  on  the  foreclosure  of  the 
two  mortgages.  Section  13  of  article  2  of  the 
constitution  provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without 
just  compensation.  Such  compensation,  when  not 
made  by  the  state,  shall  be  ascertained  by  a  jury 
as  shall  be  prescribed  by  law.  There  appellants' 
property  was  damaged  by  the  construction  of  the  rail- 
road, within  the  meaning  of  the  constitution,  and  the 
several  lot  owners  abutting  on  the  street  where  the 
railroad  was  constructed  reduced  their  damages  to 
judgment;  and,  under  the  constitution,  their  rights 
were  preserved,  even  as  against  subsequent  purchasers 
of  the  railroad  propertv.  This  was  settled  in  Insur- 
ance Co.  y.  Heiss,  141  111.  35,  31  N.  E.  138.  That  was 
a  case  in  its  facts  quite  similar  to  the  one  here  involved, 
and,  in  the  discussion  of  the  question  whether  a  claim  for 
damages  could  be  defeated  where  the  railroad  company 
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had  passed  into  the  hands  of  another  railroad  company, 
it  is  among-  other  things  said  (pag-e  62«  141  111.,  and 
page  144,  31  N.  E.)-  "As  we  have  seen,  it  is  not  in  the 
power  of  the  railroad,  by  alienation  or  otherwise,  to 
defeat  this  constitutional  guaranty ;  and  the  alienee, 
purchaser,  or  successor  will  be  required  to  take  notice 
of  the  provisions  restricting"  the  power  to  take  or  dam- 
age private  property  for  public  use,  and  be  held  to  take 
subject  to  the  burden  cast  upon  the  railroad  by,  through, 
or  under  which  the  interest  is  acquired." 

It  is,  however,  claimed  that  appellants  are  barred  by 
the  statute  of  limitations,  section  15  of  which  reads  as 

follows  :  '* Actions  on  unwritten  contracts, 
fiiwr'''"***'  expressed  or  implied,  or  on  awards  of  arbi- 
tration, or  to  recover  damages  for  an  injury 
done  to  property,  real  or  personal,  or  to  recover  the 
possession  of  personal  property,  or  damages  for  the 
detention  or  conversion  thereof,  and  all  civil  actions, 
not  otherwise  provided  for,  shall  be  commenced  within 
five  years  next  after  the  cause  of  action  accrued."  2 
Starr  &  C.  Ann.  St.  p.  1552.  If  this  were  an  action 
at  law  to  recover  damages  against  the  railroad  com- 
pany, and  more  than  five  years  had  intervened  after 
the  damages  had  been  sustained  before  the  action  was 
brought,  the  statute  might  be  relied  upon  as  a  bar  to 
the  action,  as  was  held  in  Railroad  v.  McAuley,  121 
111.  160,  11  N.  E.  67.  But  here  an  action  at  law  to 
recover  the  damages  was  brought  and  judgment  ren- 
dered within  five  vears  from  the  time  the  railroad  was 
constructed  and  the  damages  sustained.  This  is  not 
an  action  to  recover  damages  for  an  injury  done  to 
property,  within  the  meaning  of  the  statute  of  limita- 
tions ;  but,  on  the  other  hand,  the  proceeding  is  one  to 
enforce  payment  of  a  judgment  heretofore  rendered  in 
an  action  to  recover  damages  to  property  sustained  by 
the  construction  and  operation  of  a  railroad,  and  the 
five-years  statute  of  limitations  has  no  application  to  a 
proceeding  of  this  character.  It  is  true  that,  under 
section  1  of  the  statute  of  limitations,  in  an  ordinary 
case,  a  judgment  will  cease  to  be  a  lien  on  real  estate 
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of  the  person  agfainst  whom  it  may  be  rendered,  upon 
the  expiration  of  seven  years  from  the  date  of  the  judg- 
ment ;  but  that  does  not  deprive  appellants  of  the  right 
to  enforce  payment  of  their  judgments  in  a  proper  pro- 
ceeding, after  the  expiration  of  seven  years.  Section 
26  of  the  limitation  act  provides  :  * 'Judgments  in  any 
court  of  record  in  this  state  may  be  revived  by  scire 
/acias^  or  an  action  of  debt  may  be  brought  thereon 
within  twenty  years  next  after  the  date  of  such  judg- 
ment, and  not  after."  Under  this  section  of  the  stat- 
ute, appellants'  judgments  were  not  barred  after  7 
years,  but  an  action  of  debt  might  be  brought  upon 
them,  or  they  might  be  revived  by  scire  facias^  at  any 
time  within  20  years.  The  fact  that  the  right  of  a 
judgment  creditor  to  enforce  collection  of  a  judgment 
by  execution  may  be  limited  to  7  years,  and  that  period 
having  elapsed  in  this  case,  does  not,  in  our  opinion, 
cut  off  all  equitable  right  of  appellants,  and  deprive 
them  of  all  remedy  to  enforce  their  rights  in  a  proceed- 
ing in  a  court  of  equity  like  the  one  in  question. 

The  lien  relied  upon  here  is  conferred  by  the  consti- 
tution in  language  not  of  doubtful  meaning.  As  has 
been  said,  that  instrument  declares  :  ''Private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation."  This  provision  of  the 
constitution  provides  a  lien  for  the  protection  of  the 
property  owners.  It  confers  security  on  the  property 
owner  to  his  property  until  compensation  has  been 
made.  The  lien  or  right  conferred  on  the  property 
owner  does  not  depend  upon  any  equitable  proceeding, 
or  whether  an  execution  may  or  may  not  be  issued,  but 
it  rests  upon  a  principle  ingrafted  on  the  organic  law — 
that  the  property  of  the  private  citizen  shall  not  be 
taken  or  damaged  for  public  use  without  just  compen- 
sation. Here  the  appellants,  as  they  had  the  right  to 
do,  had  the  damages  ascertained  in  the  manner  provided 
by  law.  These  damages  were  reduced  to  judgments, 
and  no  reason  is  perceived  why  their  judgments  may 
not  be  enforced  at  any  time  within  20  years  from  the 
time  they  were  rendered.     In  the  enforcement  of  the 
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Hen  upon  the  railroad  property,  no  execution  was  re- 
quired in  the  hands  of  an  officer.  Appellants,  after 
their  damages  had  been  reduced  to  judgments,  made 
an  effort  to  collect  their  judgments  by  execution  ;  but 
in  this  they  failed,  and  their  executions  were  returned 
*'No  property  found."  The  St.  Louis,  Jersey ville  & 
Springfield  Railroad  Company  continued  to  operate  its 
line  of  road  until  May,  1888.  When  the  railroad 
was  sold,  under  a  decree  of  the  circuit  court  of 
the  United  States  for  the  Southern  district  of 
Illinois,  and  passed  into  the  hands  of  the  St.  Louis, 
Alton  &  Springfield  Railroad  Company,  this  company 
went  into  possession  of  the  line  of  road,  and  continued  to 
operate  it ;  but  the  damages  appellants  had  sustained  by 
the  construction  and  operation  of  the  road  were  not 
paid.  But,  two  years  after  the  road  had  passed  into 
the  hands  of  the  latter  company,  appellants,  finding  the 
line  of  railroad  and  all  of  the  property  of  the  company 
under  the  control  of  a  court  of  equity,  and  about  to  be 
sold  for  the  payment  of  creditors,  intervened,  and,  in- 
voking the  equitable  powers  of  the  court,  asserted  the 
right  to  the  compensation  guarantied  by  the  constitu- 
tion. In  the  intervening  petition  will  be  found  all  the 
averments  required  in  a  scire  facias  to  revive  a  judg- 
ment, and,  if  it  was  necessary  to  protect  the  equities  of 
appellants,  a  court  of  equity  might,  as  suggested  by 
counsel,  regard  the  petition  of  the  intervening  petition- 
ers as,  in  effect,  an  application  for  an  equitable  revival 
of  their  judgments.     But,  independently  of  that  view, 

we  think,  as  appellants'  judgments  were  not 
SSfflSf"  **     barred  by  any  statute  of  limitations,  they 

were  entitled,  when  a  court  of  equity  had  in 
its  hands  the  assets  of  the  railroad  company  for  distri- 
bution, to  come  in  and  receive  the  compensation  they 
were  entitled  to  receive  under  the  constitution. 

The  court,  in  its  decree,  allowed  appellants  a  recov- 
ery for  the  face  of  the  several  judgments,  but  refused 

to  allow  interest  on  the  judgments,  and  also 
S'AiyJ'iul*'*    refused  to  allow  the  costs  for  which  judg-- 

ment  was  recovered  in  the  several  judg-- 
ments.     Section  3  of  chapter  74  of  the  statute  (1  Starr 
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&  C.  Ann.  St.  p.  1359)  in  force  at  the  date  of  the  ren- 
dition of  the  several,  judgments  provides  that  judgments 
shall  draw  interest  at  the  rate  of  6  per  cent,  per  annum 
from  the  date  until  satisfied.  No  exception  is  made  in 
the  statute  where  a  judgment  has  been  rendered  as  com- 
pensation for  lands  taken  or  damaged  for  public  use, 
and,  in  the  absence  of  an  exception,  the  statute  which 
controls  judgments  in  other  cases  must  control  here. 
Moreover,  it  has  often  been  held  that  a  final  judgment 
for  the  amount  found  to  be  due  as  just  compensation 
will  draw  interest.  City  of  Chicago  v.  Palmer,  93  111. 
126 ;  Cook  v.  Commissioners,  61  111.  115. 

The  circuit  court  also  held  that  the  costs  for  which 
appellants  obtained  judgment  against  the  railroad  com- 
pany when  they  obtained  their  several  judg-  ^^^  e,t*_c#iti. 
ments  for  compensation  were  no  part  of  the 
just  compensation,  within  the  meaning  of  the  constitu- 
tion, and  no  recovery  could  be  had  for  such  costs. 
Where  private  property  is  taken  or  damaged  for  public 
use,  just  compensation  cannot  be  made  to  the  property 
owner  if  he  is  compelled  to  prosecute  in  the  courts  for 
his  just  rights  at  his  own  costs.  The  costs  in  the  pres- 
ent case  followed  the  several  judgments.  They  were 
a  part  and  parcel  of  the  judgments,  and  we  see  no  rea- 
son why  appellants  were  not  entitled  to  a  decree  for  the 
costs  as  well  as  the  rest  of  their  judgments. 

The  judgments  of  the  appellate  and  circuit  courts 
will  be  reversed,  and  the  cause  remanded  to  the  circuit 
court,  with  directions  to  enter  a  decree  in  favor  of  the 
appellants,  in  conformity  to  the  views  here  expressed. 


NOTES. 

Eminent  Domain — Interest  on  Damages. — Interest  from  the  date 
of  the  award  of  the  commissioners  should,  as  a  general  rule,  be  al- 
lowed, not  strictly  as  damages,  but  as  an  equitable  mode  of  com- 
pensating the  owner  for  the  necessary  delay  in  ultimately  ascer- 
taining the  amount  he  is  entitled  to  be  paid.  Metier  v,  Easton  & 
A.  R.  Co.,  37  N.  J.  L.222;  Pennsylvania  S.  V.  R.  Co.  v.  Ziemer,  124 
Pa.  St.  560,  17  Atl.  Rep.  187. 

See  generally  in  confirmation  of  the  above  rule,  Old  Colony, 
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setting-  forth,  as  owner,  that  the  railroad  company,  under 
the  act  of  1849,  had  entered  uppn  his  land,  and  appro- 
priated a  part  of  it  for  a  railroad,  without  his  consent; 
that  they  had  not  been  able  to  ag-ree  upon  compensation 
for  the  damag-es  ;  and  therefore  he  asked  that  seven  view- 
ers be  appointed  to  assess  his  damag-es.  The  court  ap- 
pointed the  viewers,  who  went  on  the  premises,  haid 
several  meeting's,  at  which  they  heard  testimony,  and 
made  report  to  the  court,  5th  November,  1853,  that  the 
railroad  company  had  taken  and  occupied  of  Flanne- 
fi^an's  land  3  acres  and  102  perches  ;  that  this  was  tilla- 
ble and  pasture  land,  but  there  was  also  included,  in 
this,  part  of  a  slaughter-house  yard,  g-arden,  and  or- 
chard ;  and  that,  further,  a  valuable  spring*  had  been 
destroyed.  They  therefore  assessed  his  damag^es  at 
$2,900.  The  court  confirmed  the  report  nisi.  The 
railroad  company  then  filed  exceptions,  which  in  the 
main  complain  that  the  damages  allowed  were  g-rossly 
excessive  ;  the  testimony  showing*  that  the  land  was 
worth  only  $200  per  acre  at  the  very  hig-hest,  while  the 
sum  allowed  showed  that  it  had  been  valued  by  the 
viewers  at  more  than  $900.  At  the  argument  of  the 
exceptions,  Flannegan  filed  a  written  stipulation  to  ac- 
cept the  $2,900  awarded  by  the  viewers,  in  full  for  the  3 
acres  102  perches  of  land  taken,  as  shown  by  a  plot  made 
by  N.  Patterson,  one  of  the  viewers,  and  filed  ;  and, 
further,  he  agreed  to  discharg-e  the  railroad  company 
from  all  damages  by  reason  of  its  filling  up  and  cover- 
ing land  adjoining  the  railroad,  to  the  extent  of  2  acres 
181  -perches.  The  court  thereupon  overruled  the  ex- 
ceptions, and  confirmed  absolutely  the  report  of  the 
viewers  ;  embodying,  however,  in  and  making  the  writ- 
ten stipulation  of  Flannegan  part  of  its  decree.  This, 
however,  was  of  the  court's  own  motion,  the  railroad 
company  not  consenting  thereto.  Judgment  was 
entered  against  the  company  for  the  $2,900,  from  which 
the  company  took  a  writ  of  certiorari  to  the  supreme 
court,  and  the  judgment  was  affirmed  fer  ctiHam.  No 
question  touching  the  present  contention  was  raised  on 
the  certiorari. 
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The  source  of  the  dispute  now  arises  from  the  map 
filed  by  N.  Patterson,  one  of  the  viewers.  If  no  map 
had  been  filed,  the  conclusive  presumption  would  have 
been,  after  this  lapse  of  time,  that  whatever  portion  of 
the  land  the  company  had  entered  upon  and  occupied  in 
1854,  wMthin  the  limits  of  its  rights  to  appropriate  under 
the  act  of  1849,  was  the  land  embraced  in  the  viewer's 
report  and  the  court's  decree,  in  the  statutory  proceed- 
ing- for  damages.  Under  that  act  it  had  a  right  to  ap- 
propriate not  to  exceed'60  feet  in  width,  except  where 
it  might  take  more  at  deep  cuttings,  high  embankments, 
or  places  selected  for  sidings,  turn-outs,  depots,  engine 
or  water  stations.  At  that  early  day  in  railroad  build- 
ing, when  land  was  far  less  valuable  than  now,  but  lit- 
tle care  was  taken  by  either  owners  or  railroad  corpo- 
rations in  defining  with  accuracy  the  limits  of  the 
appropriation.  The  damage  resulted  in  most  cases,  not 
so  much  from  the  quantity  of  land  taken,  as  from  a 
steam  railroad  being  run  and  operated  through  a  culti- 
vated farm.  The  5  or  10  acres  appropriated  out  of  a 
100-acre  farm  was  but  a  small  part  of  the  damage  sus-. 
tained,  and  could  be  easily  computed.  The  expense 
and  interruption,  in  the  pursuit  of  his  peaceful  avoca-' 
tion,  by  the  new  method  of  carrying,  was  the  most 
grievous  complaint  of  the  farmer.  By  the  act  referred 
to,  the  corporation  had  power  to  survey,  ascertain, 
locate,  fix,  mark,  and  determine  the  quantity  appropriat- 
ed ;  but  this  was  seldom  done,  while  it  is  almost  the 
invariable  and  undoubtedly  the  far  better  practice,  in 
later  years,  for  the  company's  engineers  to  map  and 
file  of  record,  as  part  of  the  proceedings,  a  plot  of  the 
land  taken.  In  such  case  as  the  last,  no  question  like 
unto  the  one  before  us  could  arise.  The  company  would 
be  estopped  by  its  own  definition  from  enlargement  of 
the  original  appropriation.  The  landowner  could  not 
encroach  on  the  easement  for  which,  by  the  judicial 
record,  he  had^  been  compensated.  Here,  if  the  com- 
pany, by  survey,  did  fix,  mark,  and  determine  the  area 
of  land  within  the  statutory  limit  of  its  right,  no  survey 
or  plot  of  it  was  filed  in  the  proceedings.     The  quan- 
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tity  of  land  which  the  company  is  allowed  to  appropri- 
ate is  not  determined  by  the  viewers.  It  is  no  part  of 
their  duty  to  fix  the  lines  of  the  appropriation.  The 
company,  under  its  rigfht  of  eminent  domain,  surveys 
and  appropriates  the  land  within  the  limits  fixed  by  the 
statute,  and  points  out  the  boundaries.  The  viewers 
assess  the  damag'es  for  the  land  taken  according*  to  the 
boundaries  thus  fixed  by  the  company.  In  the  case 
before  us,  one  of  the  viewers  filed  a  map  made  by  him- 
self. There  is  no  evidence  that  the  company  had  any 
hand  in  making*  this  map,  or  that  it  was  made  from 
stakes  or  lines  pointed  out  by  those  representing*  the 
company.  On  the  trial  of  the  case,  in  the  opinion  of 
the  learned  judge  of  the  court  below,  the  issue  turned 
on  the  question  solely  of  what  land  was  included  in  the 
boundaries  of  the  Patterson  map.  On  that  theory  the 
evidence  was  submitted  to  the  jury,  who  found  for 
plaintiff,  and  we  have  this  appeal  by  defendant,  assig'n- 
ing  eight  errors.  In  the  view  we  take  of  the  law,  all 
of  them  may  be  discussed  under  two  heads  :  (1)  What 
effect  should  be  given  to  the  map  filed  ?  (2)  What 
effect,  under  the  evidence,  should  be  given  the  plea  of 
the  statute  of  limitation  ? 

The  map  does  not  indicate  with  even  approximate 
certainty  the  extent  of  the  original  appropriation. 
There  is  not  a  single  course,  distance,  or  width  given 
of  the  land  for  which  damages  are  awarded.  It  shows 
the  courses  and  distances  of  the  outside  lines  of  the 
Flannegan  farm  ;  then  a  narrow  strip  in  white,  diago- 
nally for  2,459  feet  across  it ;  then,  along  this  strip, 
irregular  patches,  colored  in  pink  and  blue,  without  a 
measurement  to  one  of  them.  Flannegan  presented  his 
petition  for  the  appointment  of  viewers,  after  the  com- 
pany had  entered  under  the  statute,  which  gave  it  a 
right  to  appropriate  60  feet  in  width.  He  did  not 
specify  in  his  petition  what  quantity  the  company  had 
taken.  The  viewers  went  upon  the  land,  and,  after 
observation  and  testimony,  reported  the  quantity  at  3 
acres  102  perches.  This  would  make  a  strip  60  feet 
wide  the  whole  length  of  the  road  through  the  farm. 
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The  plaintiff's  theory  was  that  the  Patterson  map  lim- 
ited defendant  to  a  width  of  10  feet,  or  5  feet  on  each 
side  of  the  center  line  of  its  road.  There  were  expert 
witnesses — engineers — called  on  each  side,  whose  tes- 
timony, on  the  one  hand,  tended  to  show  that  the  map 
established  the  theory  of  plaintiff  as  to  the  extent  of 
appropriation  ;  on  the  other  hand,  that  pf  defendant. 
But  the  very  fact  that  their  testimony  was  in  conflict 
showed  the  impossibility  of  defining  with  certainty  the 
boundaries  by  this  map.  As  we  understand  it,  the 
purpose  of  a  map  of  this  character  is  to  show  clearly 
the  particular  land  taken.  If  it  be  capable  of  flatly 
contradictory  interpretations,  then  of  itself  it  creates 
uncertainty.  The  opinion  of  the  learned  judge  of  the 
court  below,  who  heard  the  evidence  on  this  point,  may 
be  gathered  from  this  excerpt  from  his  charge  :  **  The 
presumption  apart  from  any  evidence  is  that  the  rail- 
road company  took  60  feet,  and  it  devolves,  in  that  view 
of  the  case,  upon  the  plaintiff,  to  show  that  which 
would  indicate  that  the  railroad  company  did  not  take 
that  much.  They  claim  that  is  done  by  the  plot  filed 
in  the  proceedings  in  the  district  court.  That  is  a  mat- 
ter for  you.  Witnesses  have  been  called.  Some  of 
them  say  this  plot  is  so  vague  and  indeterminate  that 
you  cannot  tell  anything  about  it.  If  you  find  that  to 
be  true,  the  presumption  of  the  law  prevails,  that  the 
railroad  company  has  sixty  feet ;  the  burden  devolving 
on  the  plaintiff  to  show  that  the  company  took  less  than 
they  were  entitled  to  under  the  law.'*  In  this  view  of 
the  case,  the  extent  of  defendant's  appropriation  was 
determined  by  a  map  from  its  face  uncertain,  and  not 
made  certain  by  petition  for  viewers,  decree  of  the 
court,  by  expert  inspection,  measurements,  or  compu- 
tation. Although  filed  of  record,  the  map  was  valua- 
ble as  a  record  of  the  rights  of  neither  party.  There 
is  in  fact  no  designation  of  record  showing  the  boun- 
daries of  the  original  appropriation.  It  shows  but  one 
thing  with  verity,  vt2.,  the  general  course  or  route  of 
the  road  through  the  Flannegan  farm.  This  being  the 
case,  how  shall  the  boundaries  or  extent  of  the  appro- 
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priation  be  established?  We  think  actual  occupation 
of  the  laud,  in  the  exercise,  of  the  right  of  domain. 
What  was  the  extent  of  its  occupation  ?  The  decree  of 
the  court  states  that  Flannegan,  in  consideration  of  the 
damag-es,  had  agreed  to  release  3  acres  and  102  perches, 
as  shown  by  the  report  of  the  viewers  and  the  diagram, 
and,  further,  all  claims  on  account  of  filling  up  and 
covering  2  acres  and  181  perches  adjoining  the  railroad. 
On  the  same  day,  Planntgan  filed  his  release,  in  which 
are  these  words:  '*The  said  ground  so  taken  and 
occupied  embraces  and  includes  a  double  track  or 
switch  throughout  a  great  portion  of  its  length,  or 
the  whole  thereof."  It  is  undisputed  that,  at  the  date 
of  the  view,  the  railroad  company  had  begun  work,  and 
that  it  prosecuted  it  continuously  for  six  or  seven 
years,  when  it  commenced  running  its  cars  by  a  sin- 
gle track  on  a  roadbed  graded  much  wider  than  neces- 
sary for  the  one  track.  A  line  of  telegraph  was  put 
up  on  the  side  now  owned  by  plaintiflF,  30  feet  from  the 
center  of  the  track,  and  the  poles  remain  as  they  were 
originally  planted.  James  McCabe,  holding  under 
Plannegan,  and  predecessor  in  title  of  the  land  claimed 
by  plaintiff,  laid  out  part  of  his  land  in  lots,  and  in  1868 
recorded  a  plot  of  the  lots.  On  this  plot  he  excludes 
from  his  lots  the  roadbed,  60  feet  wide.  In  1871  and 
1872  the  company  put  down  another  track,  within  the 
60  feet,  also  a  siding,  making  three  tracks.  Hack- 
meister,  the  immediate  grantor  of  this  plaintiff,  fixed 
his  eastern  boundary  by  the  west  side  of  the  railroad 
company's  right  of  way.  There  is  no  assertion  of  a 
boundary  which  encroaches  on  defendant's  occupancy. 
Therefore  the  undisputed  facts  show  that,  whether  the 
appropriation  was  marked  upon  the  ground  prior  to  the 
view,  there  was  an  actual  claim  to  an  appropriation, 
then  of  over  five  acres,  which  Plannegan,  by  his  re- 
lease, conceded.  In  1866  the  telegraph  line  was  put  up 
30  feet  from  the  center,  and  in  1872  practically  three 
tracks  were  laid. 

The  evidence  shows,  then,  without  dispute,  an  actual 
occupancy  by  defendant,  for  a  longer  period  than  21 
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years  before  suit  brought,  of  a  strip  of  land  througfh 
the  Plannegan  farm,  at  least  60  feet  wide.  While  the 
verdict  in  the  case  appears  to  us  vague,  it  is  certai^ 
enough,  if  the  judgment  stands,  to  indicate  to  the  sher- 
iff, on  a  writ  of  kab./a.,  that  he  must  deliver  posses- 
sion to  plaintiff  of  very  nearly  one-half  the  land  which  de- 
fendant has  occupied  for  more  than  the  statutory  period. 
We  think  there  was  error  in  permitting  the  jury  to  so 
find  from  this  evidence.  The  learned  judge  of  the 
court  below  thought  that  **the  logic  and  the  inference 
and  the  necessary  result"  of  the  opinion  of  this  court 
in  McClinton  v.  Railway  Co.,  66  Pa.  St.  404,  are  that 
railroad  corporations  can  acquire  no  right  by  an  adverse 
possession  of  21  years.  While  not  questioning  the  cor- 
rectness of  this  conclusion  when  drawn  from  all  that 
was  said  in  that  case,  nevertheless,  as  .a  precedent,  we 
adopt  the  reasoning  of  it  only  so  far  as  it  vindicates  the 
point  decided,  and  that  was  in  the  language  of  Agnew, 
J.,  who  rendered  the  opinion  :  "Can  a  railroad  com- 
pany, without  a  grant,  release,  or  legal  appropriation, 
enter  upon  any  man's  land  nolens  volens^  and  then  bar 
his  re-entry  by  an  adverse  possession  of  six  years?" 
The  answer  was,  it  could  not ;  and,  following  what  was 
said  to  its  logical  conclusion,  the  same  answer  would 
perhaps,  though  not  necessarily,  be  given  where  the 
corporation  set  up  a  defense  of  21  years'  adverse  pos- 
session. In*  several  cases  since,  notably  that  of  Keller 
V.  Railroad  Co.,  151  Pa.  St.  67,  25  Atl.  84  (opinion  by 
the  present  chief  justice),  the  cases  (among  them  Mc-  ' 
Clinton  v.  Railway  Co.)  are,  very  fully  considered,  and 
it  is  held  that  the  general  limitation  act  of  1713  applies 
only  to  common-law  actions  ;  and,  further,  that  a  statu- 
tory limitation  of  six  years  to  actions  for  damages 
against  railroads  was  in  violation  of  section  21,  art.  3, 
of  the  constitution.  Therefore  the  law  as  to  the  six- 
years  statute  of  limitation  in  a  proceeding  for  damages 
against  a  railroad  company  may  be  considered  as  set- 
tled. We  are  not  inclined  at  present  to  make  further 
inquiry,  because  it  is  wholly  unnecessary  here.  With- 
out dissenting  from  the  conclusion  as  to  where  the  logic 
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of  McClinton  v.  Railway  Co.  would  lead,  we  are  very 
sure  neither  the  facts  nor  the  log^ic  of  that  case  fit  the 
one  before  us.  This  is  an  ejectment, — a,  common-law 
action.  The  entry  was  by  grant,  release,  and  appropria- 
tion,— all  three.  The  defendant  was  not  an  intruder 
without  right  when  it  entered  on  Flannegan's  land,  in 
1853.  It  entered  under  the  authority  conferred  by  the 
commonwealth  for  a  public  purpose.  It  did  appropri- 
ate ;  did  compensate  under  all  the  forms  of  a  well-de- 
fined statutory  proceeding*.  Besides,  the  owner  exe- 
cuted a  formal  release.  It  was  in  no  sense  of  the  word 
an  intruder  on  Flannegan's  farm,  but  entered  by  au- 
thority of  law,  with  the  rig'ht  to  appropriate  a  strip  the 
leng-th  of  its  road  through  the  farm,  not  exceeding-  60 
feet,  unless  certain  specified  purposes  required  more. 
Its  mere  entry  and  occupancy  of  the  land  for  21  years 
did  not  invest  it  with  title  to  an  easement  that  it  pos- 
sessed beyond  controversy,  by  its  lawful  entry  and 
compensation  made  at  the  foot  of  a  judg-ment,  under  the 
statute,  to  the  owner ;  but,  as  no  monuments  on  the 
g-round  erected  at  the  date  of  the  entry  have  survived, 
to  now  indicate  the  extent  of  the  original  taking,  and  no 
survey  on  record  or  elsewhere  serves  to  define  the 
boundaries,  they  must  be  determined  by  the  extent  of 
the  actual  occupancy.     And,   while  we  do  not  decide 

that  a  trespass  by  a  railroad  corporation  for 
■■*■«{••■*{■-  21  years  would  bar  the  owner  from  re-entry, 
wfith*  '  yet  we  do  decide  that  a  lawful  entry,  appro- 
priation, and  exclusive  occupancy  for  the 
period  of  21  years,  of  land  not  exceeding*  the  width  of 
the  lawful  limit,  settle  forever  the  boundary  of  the 
easement.  A  natural  person  can,  by  a  trespass,  accom- 
panied by  open,  notorious,  exclusive,  adverse  possession 
for  21  years,  bar  the  owner.  Still,  he  must  define  his 
boundaries,  and  show  an  actual  occupancy  up  to  them. 
An  artificial  person,  the  creature  of  staitute,  itisarg-ued, 
can  acquire  no  right  or  title  to  an  easement,  except  by  en- 
try in  the  mode  authorized  by  statute.  Concede  this ; 
yet  it  has  entered  lawfully.  It  can  define  the  extent  of 
a  lawful  appropriation  by  marks  on  the  g-round,   by 
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maps  of  surveys  filed  of  record,  or  by  actual  occupa- 
tion for  21  years. 

We  are  of  the  opinion  :  (1)  That  the  Patterson  map 
is  so  indefinite  that  the  boundary  of  the  orig-inal  appro- 
priation is  no  more  certain  with  than  without  it ;  (2) 
that  the  actual  occupation  of  the  land  by  defendant  for 
a  period  of  more  than  21  years,  to  the  extent  of  that 
occupation,  fixes,  with  certainty,  its  rig-ht;  (3)  that 
plaintiff  can  recover  no  land  within  the  boundaries  so 
occupied.  The  claim  of  plaintiff  being-  for  land  within 
the  lines  of  deiendant's  actual  occupancy,  it  follows  he 
cannot  recover,  and  the  court  should  have  so  instructed 
the  jury.  What  we  have  said  in  effect  disposes  of  all 
the  assignments  of  error.     The  judgment  is  reversed. 


NOTE. 

Eminent  Domain — Right  of  Way — Width — Presumption. — Where  \ 
railway  company  enters  on  land  in  pursuance  of  statutory  power,  it 
will  be  presumed  to  have  condemned  a  strip  as  wide  as  the  statute 
permitted.  Prather  v.  Western  Union  Tel.  Co.,  14  Am.  &  Eng.  R. 
Cas.  1,  89  Ind.  501 ;  Philadelphia  &  Reading  R.  Co.  v,  Obert,  23  Am. 
A  EnfiT-  R*  Cas.  65,  109  Pa.  St.  193;  Jones  v.  Erie  &  W.  V.  R.  Co., 
144  Pa.  St.  629,  23  Atl.  Rep.  251.  And  where  a  railroad  company  is 
authorized  to  receive  grants  not  exceeding  a  certain  width,  an 
instrument  granting  such  right  of  way  without  specifying  the 
width  will  be  construed  as  granting  a  right  of  way  as  wide  as  the 
company  may  choose  to  occupy,  not  exceeding  the  statutory  limit. 
Indianapolis,  P.  &  C.  R.  Co.  v,  Rayl,  3  A.m.  &  Eng.  R.  Cas.  182,  69 
Ind.  424.  Compare  Fort  Wayne,  C.  &  L.  R.  Co.  v.  Sherry,  126  Ind. 
334,  25  N.  E.  Rep.  898. 
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Des  Moines,  N.  &  W.  R.  Co.  el  aL 

{Supreme  Court  of  Iowa ^  Oct,  30^  tSgj.) 

Completed  Railway — Additional  Condemnation.* — The  Code  of  Iowa 
of  1873,  section  1241,  provides,  in  substance,  that  the  real  estate 
which  a  railway  corporation  shall  be  permitted  to  take  and  hold 
without  the  consent  of  the  owners  for  the  location,  construction,  and 
convenient  use  of  its  railway,  shall  not  exceed  one  hundred  feet  in 
width  except  under  certain  circumstances  which  did  not  afPect  this 
case ;  and  section  1,  c.  190,  Acts  20th  Gen.  Assem.  of  Iowa,  provides 
for  the  condemnation  by  a  railway  company,  owning*  and  operating* 
a  completed  road,  of  land  for  additional  depot  grounds,  but  requires 
an  application  from  the  railway  company  to  the  railway  commis- 
sioners, and  notice  by  the  latter  to  the  owners  of  the  land,  and  the 
commissioners*  report,  containing*  a  description  of  the  land,  required 
to  be  certified  to  the  clerk  of  the  district  court,  as  conditions  prece- 
dent to  such  condemnation.  Held^  that  compliance  with  the  section 
last  referred  to  was  essential  to,  and  must  precede,  such  a  condem- 
nation, and  the  question  whether  the  land  already  in  possession  of 
such  railway  company  was  obtained  by  purchase  or  by  condemna- 
tion was  immaterial. 

Appeal  from  Calhoun  county  district  court.  Re- 
versed. 

Stevenson  &  Lavender^  for  appellant. 
Ctmtmins,  Hezvitt  d:  Wri^ht^  for  appellee. 

Granger,  J.  The  following-  is  a  part  of  the  law  for 
the  condemnation  of  private  property  for  works  of 
internal  improvement,  being*  section  1241  of  the  Code 
of  1873:  **Any  railway  corporation  org"anized  in  this 
state,  or  chartered  by  or  organized  under  the  laws  of 
the  United  States,  or  any  state  or  territory,  may  take 
and  hold,  under  the  provisions  of  this  chapter,  so  much 
real  estate  as  may  be  necessary  for  the  location,  con- 
struction and  convenient  use  of  its  railway,  and  may 

*See  notes  at  end  of  case. 
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also  take,  remove  and  use  for  the  construction  and 
repair  of  said  railway  and  its  appurtenances,  any  earth, 
gfravel,  stone,  timber,  or  other  materials,  on  oi^  from 
the  land  so  taken  ;  the  land  so  taken  otherwise  than  by 
the  consent  of  the  owners,  shall  not  exceed  one  hun- 
dred feet  in  width,  except  for  wood  and  water  stations, 
unless  where  g-reater  width  is  necessary  for  excavation, 
embankment,  or  depositing  waste  earth."  '  It  is  con- 
ceded in  arg-ument  that  the  additional  strip  of  land  is 
not  for  wood  or  water  stations,  or  for  excavation  or 
embankment  or  deposit  of  waste  earth.  The  only 
other  purpose  for  which  it  could  be  taken  by  the  com- 
jjany  in  such  a  proceeding-  would  be  '*for  the  location, 
construction,  and  convenient  use  of  its  railways,"  and 
such  is  the  purpose  for  which  the  company  claims  the 
rigfht.  Without  question,  the  additional  land  is  desired 
for  additional  depot  ground,  at  a  station  called  '*Lohr- 
▼ille"  ;  and  there  is  no  dispute  but  that  the  additional 
land  is  needed  for  such  purposes.  The  following  is 
section  1,  c.  190,  Acts  20th  Gen.  Assem. :  "Any  rail- 
way corporation  owning  or  operating*  a  completed 
railway  in  the  state  of  Iowa,  shall  have  power  to 
condemn  lands  for  necessary  additional  depot  grounds 
in  the  same  manner  as  is  provided  by  law  for  the  con- 
demnation of  the  right  of  way  :  provided,  that  before 
any  proceedings  shall  be  instituted  to  condemn  such 
additional  grounds  the  railway  company  shall  apply  to 
the  railway  commissioners,  who  shall  give  notice  to  the 
lind  owner  and  examine  into  the  matter  and  report  by 
certificate  to  the  clerk  of  the  district  court  in  the  county 
in  which  the  land  is  situated,  the  amount  and  descrip- 
tion of  the  additional  lands  necessary  for  the  reasonable 
ttansaction  of  the  business,  present  and  prospective,  of 
snch  railway  company.  Whereupon  said  railway  com- 
pany shall  have  power  to  condemn  the  lands  so  certified 
by  the  commissioners."  The  contentions  arise  over 
the  construction  of  the  sections  of  the  law  quoted,  it 
being  that  of  appellant  that,  as  the  land  is  not  needed 
for  "wood  or  water  stations,  nor  for  excavations,  em- 
bknkment,   or  deposit  of  earth,  the  company  is  only 
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entitled  to  100  feet  in  width  of  risfht  of  way,  whether 
it  is  obtained  by  purchase  or  by  condemnation,  except 
for  additional  depot  g-rounds,  when  it  must,  as  a  con* 
dition  precedent  to  proceeding's  to  condemn  for  such 
purpose,  secure  the  action  and  report  of  the  railway 
commissioners.  Appellee's  contention  is  that  the  pur- 
chase by  the  company  of  lands  for  a  right  of  way  or 
for  depot  grounds  is  no  limitation  on  its  right  to  con- 
demn the  100  feet  prescribed  by  the  statute  ;  that,  as  to 
the  action  of  the  commissioners,  the  law  has  no  appli- 
cation, except  when  it  is  sought  to  condemn  grounds 
additional  to  the  100  feet  that  has  been  condemned. 
Several  cases  are  cited  by  appellant  which  are  deter- 
mined upon  facts  that  do  not  give  them  force  or  author- 
ity in  this  case.  The  case  relied  upon  by  appellee  is 
that  of  Stark  v.  Railroad  Co.,  43  Iowa,  501.  It  is  said 
by  appellant  that  the  case  is  not  in  point,  because  the 
record,  as  seen  by  a  reference  to  the  abstract,  shows 
that  the  application  in  that  case  was  to  condemn  the 
land  for  wood  and  water  stations.  We  have  examined 
the  record,  and  the  use  for  which  the  land  was 
sought  was  for  the  ''convenient  use  of  said  rail- 
road, and  for  wood  and  water  stations."  The 
opinion,  in  terms,  makes  no  reference  to  wood  and 
water  stations  ;  and  how  much  weight  was  given  that 
particular  fact  in  reaching  the  conclusion  does  not 
appear.  There  is  reason  to  think  the  conclusion  was 
reached  independent  of  such  considerations,  because 
of  such  want  of  reference  and  the  general  thought  of 
the  opinion.  The  law  contemplates  that  a  company 
constructing  its  line  of  railroad  may  have,  for  a  just 
compensation,  a  right  of  way  100  feet  in  width.  The 
theory  of  the  law  is,  as  to  its  acquisition,  that  it  shall 
be,  first,  by  an  agreement  with  the  owner  for  the 
grant  and  the  compensation  to  be  paid.  If  the  grant  is 
refused,  the  law  makes  it ;  and,  if  there  is  a  failure  to 
agree  upon  compensation,  the  law  provides  a  way  for 
ite  adjustment.  If  we  have  appellee's  position  cor- 
rectly, it  is  that  in  cases  where  the  landowner  grants 
the  right  of  way  by  a  deed  therefor,  so  that  it  is  called 
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a  **purchase,**  such  a  grant  is  no  limitation  on  the 
company  to  afterwards  take  100  feet  more  by  condem- 
nation for  the  convenient  use  of  the  road  ;  but,  if  the 
landowner  so  refuses,  that  an  assessment  is  made  by  a 
jury,  and  the  right  of  way  is  thus  taken,  then  the  limit  of 
the  law  applies,  and  no  more  can  be  taken  by  condemna- 
tion for  such  use.  We  speak  now  of  the  right  of  way 
generally,  without  reference  to  depot  grounds,  where 
more  than  the  100  feet  are  needed. 

It  seems  to  us  that  appellee's  cpntention  embraces 
questions  not  necessarily  involved  in  this  case.  The 
section  providing  for  a  right  of  way  for  the  construction 
of  a  road  and  the  one  providing  for  additional  depot 
grounds  should  be  construed  together.  The  general 
law  as  to  rig-hts  of  way  for  railroads,  and  the  manner  of 
obtaining  them,  has  reference  mainly  to  the  location 
and  construction  of  the  road,  so  as  to  put  it  in  operation 
when  it  is  in  legal  contemplation,  a  ^'completed  rail- 
way." Before  the  proceeding  in  question  to  condemn, 
the  defendant  company  was  operating  a  completed  rail- 
way in  Iowa,  and  at  the  point  in  question  it  had  its 
depot  and  side  tracks.  Had  the  land,  at  this  particular 
point,  been  obtained  by  condemnation  proceedings, 
there  would  be  no  question  but  that,  before  the  proceed- 
ings to  condemn  for  additional  depot  grounds,  there 
must  have  been  the  action  of  the  railway  commissioners 
asacondition  precedent.  The  entire  subject  is  one  of  leg- 
islative control,  and  the  act  of  the  20th  general  assembly 
providing  for  such  action  by  the  railway  commissioners 
makes  no  limitations  on  their  right  to  act,  except  that 
it  must  be  a  * 'railway  corporation  owning  and  operating- 
a  completed  railway  in  the  state  of  Iowa."  There  is 
nothing  in  the  act  to  indicate  a  legislative  purpose  to 
distinguish  between  cases  in  which  the  right  of  way,  at 
the  point  in  question,  was  obtained  by  a  purchase  of 
the  land,  and  those  in  which  it  was  obtained  by  con- 
demnation. It  is  as  much  a  completed  railway  in  one 
as  in  the  other,  and,  in  express  terms,  the  law  is  made 
applicable  to  a  completed  railway  in  operation.  With 
the  most  liberal  construction  placed  on  section  1241  of 


424  EMINENT  DOMAIN.  Vol.  IX 

(N.  s.) 

Notes. 

the  Code  of  1873,  permitting"  the  company  to  take  and 
hold  so  much  real  estate  as  may  be  necessary  for  its 
location,  construction,  and  convenient  use,  it  still  re- 
mains that  the  act  of  the  20th  g'eneral  assembly  ingrafts 
on  it  the  modification  that  if  the  road  is  completed  and 
in  operation,  and  .  the  land  is  for  additional  depot 
grounds,  the  action  of  the  companies  must  precede  the 
effort  to  condemn.  In  dismissing  the  petition  and  dis- 
solving the  injunction  the  court  erred. 


NOTES. 

Power  to  Make  Additional  Condemnation. — The  law  does  not  re- 
quire a  railroad  company  to  acquire  at  one  time,  by  condemnation, 
all  the  lands  necessary  for  the  operation  of  its  road,  but  allows  it 
to  increase  its  facilities  as  its  business  may  require.  Fisher  v. 
Chicag-o  &  S.  R.  Co.,  10  Am.  &  Eng.  R.  Cas.  14,  104  111.  323  ;  Peck  v, 
Louisville,  N.,  A.  &  C.  R.  Co.,  22  Am.  &  Eug^.  R.  Cas.  193,  101  Ind. 
366 ;  Central  B.  U.  P.  R.  Co.  v,  Atchison,  T.  &  S.  F.  R.  Co.,  5  Am. 
&  Eng".  R.  Cas.  389,  26  Kan.  669  ;  Mississippi  &  T.  R.  Co.  v.  Devaney, 
2  Am.  Rep.  608,  42  Miss.  555 ;  Webb  v,  Manchester  &  Leeds  R.  Co., 
4  Mylne  &  C.  116,  1  Eng.  R.  R.  &  C.  Cas.  576 ;  Simpson  v.  Lancaster 
&  C.  R.  Co.,  4  Engr.  Ry.  Cas.  625;  Williams  v.  South  Wales  R.  Co., 
13  Jur.  443,  3  De  G.  &  S.  354;  Stamps  v,  Birmingham,  W.  &  S.  V. 
Ry.,  17  L.  J.  Eq.  N.  S.i431,  7  Hare  251 ;  Chicag^o,  B.  &  Q.  R.  Co.  v, 
Wilson,  17  111.  123 ;  Prather  v.  JefiFersonville,  M.  &  I.  R.  R.,  52  Ind. 
16;  Hamilton  z/.  Annapolis  &  E.  R.  R.  Co.,  1  Md.  553;  Atlantic  & 
Pac.  R.  Co.  V.  St.  Louis,  66  ]^o.  228 ;  Deitrichs  v.  Lincoln  &  N.  R. 
Co.,  13  Neb.  361 ;  Virgfinia  &  T.  R.  Co.  v.  Lovejoy,  8  Nev.  100;  Beck 
V,  United  N.  J.  R.  R.  &  C.  Cos.,  39  N.  J.  L.  (10  Vr.)  45;  Childs  v. 
Central  R.  Co.,  33  N.  J.  L.  (4  Vr.)  323 ;  Selden  v,  Delaware  &  H.  C. 
Co.,  29  N.  Y.  634 ;  In  re  N.  Y.  Cent.,  etc.,  R.  Co.,  67  Barb.  (N.  Y.) 
426;  Johnson  v,  Utica  W.  W.  Co.,  67  Barb.  (N.  Y.)  415;  Toledo  & 
W.  R.  Co.  V,  Daniels,  16  Ohio  St.  390 ;  Farnham  v,  Delaware  &  H. 
C.  Co.,  61  Pa.  St.  265  ;  Philadelphia,  W.  &  B.  R.  Co.  z/.  Williams,  54 
Pa.  St.  103;  In  re  South  Carolina  R.  Co.  v,  Blake,  9  Rich.  (S.  C.) 
228;  Ex  parte  South  Carolina  R.  Co.,  2  Rich.  (S.  C.)  434. 

The  right  of  eminent  domain  may  be  exercised  by  a  railway  com- 
pany under  its  charter  as  often  as  the  exig-ency  arises  to  require  it. 
as,  for  example,  for  the  continuance  of  its  main  line,  the  appropria- 
tion of  materials,  the  building  of  sidetracks  and  turnouts,  and  for 
lands  for  depot  purposes.  Little  Miami  R.  Co.  v.  White  Acre,  8 
Ohio  St.  590;  Doug-hty  v.  Somerville  &  Eaton  R.  Co.,  21  N.  J.  L. 
443  ;  Toledo  &  W.  R.  Co.  v,  Daniels,  16  Ohio  St.  390  ;  Virg^inia,  etc., 
R.  Co.  V,  Lovejoy,  8  Nev.  100.  And  a  railroad  company  exercising* 
the  power  of  eminent  domain  is  the  only  judg-e  of  its  own  necessi- 
ties, and  its  wants  and  requirements  cannot  be  abridg-ed  so  long-  as 
it  acts  in  g^ood  faith.  The  courts  will  not  interfere  unless  there  is 
an  abuse  of  the  power.    Fall  River  Iron  Works  v.  Old  Colony  &  F. 
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R.  Co.^  5  Allen  (Mass.)  221 ;  Hentz  v.  Long-  Island  R.  Co.,  13  Barb. 
(N.  Y.)  646;  South  Carolina  R.  Co.  v,  Blake,  9  Rich.  (S.  C.)  228; 
Exp.  Manhattan  R.  Co.,  22  Wend.  (N.  Y.)  6S3  ;  New  York  &  E.  R. 
Co.   V.  Yoiing-,  33  Pa.  St.  175;    Parke's   Appeal,  64  Pa.   St.   137;. 
Starke  v.  Sioux  City  &  P.  R.  Co.,  43  Iowa,  501. 

In  Centi'al  Branch  U.  P.  R.  Co.  v,  Atchison,  T.  &  S.  F.  Co.,  5  Am. 
&  Eng-.  R.  Cas.  389,  26  Kan.  669,  the  court,  in  discussing*  this  ques- 
tion, quotes  from  Chicago,  B.  &  Q.  K.  Co.  v.  Wilson,  17  111.  127,  as 
follows  :  **We  cannot  suppose  that  it  was  the  intention  of  the  leg-is- 
latnre  to  oblige  the  company  to  acquire  all  the  land  in  the  first 
instance,  which,  in  any  event,  it  should  ever  want,  to  do  the  largest 
amount  of  business  it  may  ever  hope  to  attain.  The  greatest  deg-ree 
of  sagacity  could  hardly  determine  precisely  what  conveniences  the 
future  might  demonstrate  to  be  necessary  to  do  its  business  with 
facility.'*  And  continuing  the  argument,  the  court  says  :  **It  must 
be  borne  in  mind  that  our  railroad  corporations  are  now  organized 
under  a  general  law  ;  that  a  general  law  makes  all  th6  provisions 
for  exercising  the  right  of  eminent  domain  ;  that  no  special  char- 
ters and  no  special  corporate  powers  are  granted.  The  legislature 
in  its  enactments  is  not  determining  as  to  the  neciessities  or  proba- 
bilities of  any  i^articular  road,  but  is  laying-  down  a  general  law  for 
the  regulation  and' control  of  all  railroad  companies.  Such  a  g-en- 
eral  law  should  be  in  harmony  with  the  experience  of  the  country 
as  to  the  necessities  and  growth  of  railroad  corporations.  Again, 
it  may  be  fairly  doubted  whether,  in  the  first  instance,  the  road 
could  condemn  for  depots,  sidetracks,  etc.,  any  more  land  than  its 
then  prospect  of  business  would  adjudge  necessary.  It  is  g-iveu 
power  to  condemn  as  much  land  as  may  be  ^deemed  necessary.'  " 

And  in  Ewing  v,  Alabama  &  V.  R.  Co.  (Miss.),  47  Am.  &  Eng.  R. 
Cas.  71,  abstr,,  9  So.  Rep.  295,  it  was  held  that  the  grant  to  a  rail- 
road company  of  the  right  of  eminent  domain  is  not  lost  by  a  single 
exercise  of  the  right,  but  that  there  can  be  a  further  exercise  of  the 
right  if  the  necessity  arises.  As  to  this  question  the  court  said  : 
*'It  is  hardly  necessary  to  say  that  the  right  of  eminent  domain — an 
attribute  of  sovereignty — can  neither  be  conferred  nor  exercised 
for  private  convenience  or  corporate  advantage.  Only  the  public 
good  will  uphold  the  grant  or  the  exercise  of  the  right.  Neither  in 
a  first  appropriation  nor  any  subsequent  one  can  the  power  to  take 
private  property  against  the  cotisent  of  the  owner  be  upheld  except 
in  cases  where  the  public  good  requires  it.  Where,  however,  the 
exercise  of  this  right  of  eminent  domain  has  been  conferred  for  the 
public  good,  for  the  promotion  of  the  interests  of  the  community  at 
large,  and  the  subsequently  arising  necessities  ot  the  people  demand 
enlarg-ed  means  and  ampler  facilities  to  meet  the  ends  contem- 
plated in  the  original  grant  of  power,  what  valid  reason  can  be 
assigned  for  limiting  the  exercise  to  a  solitary  act  ?  The  grant  to 
railway d  of  the  right  of  condemnation  is  founded  upon  the  public 
use.  The  main  lines  at  least  are  in  the  nature  of  great  public  high- 
ways, constructed  to  meet  the  convenience  and  interests  of  travel 
and  traffic  ;  and  in  their  construction  they  are,  if  the  ends  of  their 
creation  are  to  be  met,  to  grow  yrith  the  growth  of  the  country,  and 
keep  st6p  with  the  requirements  of  the  public  needs.  The  meager 
equipment  and  small  facilities  necessary  to  meet  the  public  con- 
venience and  g-ood,  50  years  ago,  when  the  original  corporation,  of 
which  appellee  is  the  successor,  projected  and  laid  out  and  built  a 
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small  railway  to  connect  two  towns,  small  in  population,  and  insig*- 
niiicant  in  commercial  aspects,  required  but  little  land  for  roadbed 
and  side  tracks,  and  station  houses  and  turn  tables  and  repair  shops 
and  terminal  and  other  facilities,  and  no  condemnation  could  have 
been  reasonably  contemplated  beyond  the  then  necessities.  But 
now,  when  the  small  line  between  Vicksburg*  and  Jackson  has 
stretched  across  the  entire  state,  and  has  become  an  integ^ral  part  of 
a  g-reat  system  of  railway  communication  reaching*  through  many 
states,  and  when  the  mighty  increase  in  population  and  the  vast 
multiplication  of  commercial  interests  and  enterprises  demand  then 
unthought  of  facilities  to  fulfill  the  ends  of  the  railway's  creation, 
shall  the  company  be  confined  to  the  miserable  and  wholly  inade- 
quate facilities  and  means  which,  at  the  beginning,  met  the  object 
for  which  the  legislature  gave  it  life  ?  We  do  not  forget  that  grants 
of  power  of  the  character  under  consideration  are  to  be  strictly  con- 
strued. But  that  is  not  a  strict  construction  which  denies  to  the 
agency  created  the  very  means  which  are  indispensable  to  the 
accomplishment  of  the  ends  of  its  creation.  That  is  the  destruction 
of  the  agency,  and  not  a  construction  of  the  grant  of  the  powers 
conferred.  Whatever  is  clearly  necessary  to  the  execution  of  the 
public  good  contemplated  in  the  creation  of  the  agency  is  as  clearly 
within  the  grant  as  the  expressly  delegated  power.  The  rigid 
adherence  to  the  letter  of  the  grant  will  deny  to  the  railway  every- 
thing except  a  mere  roadbed.  Grounds  for  side  tracks,  for  station 
houses,  for  turn  tables,  for  fuel  storage,  for  water  tanks,  for  repair 
shops,  will  be  admitted  to  be  absolutely  indispensable  to  the  opera- 
tion of  the  great  public  purpose  for  which  the  corporation  was 
created ;  and  no  syllable  touching  these  necessary  adjuncts  can  be 
found  in  the  letter  of  the  charter.  True,  the  public  uses  only  the 
main  line  of  the  railway,  and  all  the  adjuncts  just  named  are  used 
solely  by  the  railway  company,  and  yet  these  are  as  necessary  to 
the  attainment  of  the  public  good  as  the  main  line  itself.  There 
was  no  necessity  for  more  land  than  the  railway  company  took  50 
years  ago.  Was  it  in  the  legislative  purpose  to  require  of  its  creat- 
ure that  provision  which  would  enable  it  to  look  through  a  half 
century,  and,  at  the  outset,  make  ample,  though  then  useless, 
provision  for  all  future  public  necessities  ?  Rather,  shall  we  not  be 
warranted  in  holding  that  when  the  state,  for  the  public  good, 
authorized  this  corporation  to  appropriate  lands,  it  was  in  contem- 
plation that  the  power  should  only  be  used  as  necessity  arose,  and 
that  private  property  would  not  thus  be  taken  until  the  general 
convenience  and  public  welfare  required  ?  This  course  commends 
itself  as  the  one  imposing  fewer  burdens  on  the  corporation,  and 
smaller  hardships  upon  the  private  citizen,  whose  lands  mig-ht  be 
needed.  'Sufficient  unto  the  day  is  the  evil  thereof*  would  seem  to 
be  of  force  in  the  domain  of  appropriation,  as  well  as  elsewhere  in 
human  affairs.  Without  citing  authorities  in  detail,  we  think  the 
proposition  that  a  single  exercise  of  the  right  of  eminent  domain  by 
a  railway  company  does  not  exhaust  the  grant,  is  supported  by  the 
weight  of  judicial  opinion  as  well  as  by  sound  reason." 

The  following  cases  hold  that  the  power  to  exercise  the  rig-ht  of 
eminent  domain  as  to  land  is  limited  by  the  expiration  of  the  time 
as  fixed  by  the  charter,  or  is  exhausted  after  the  first  use  :  New 
York,  H.  &  N.  R.  Co.  v,  Boston,  H.  &  E.  R.  Co.,  36  Conn.  196 ;  Jop- 
lin  &  W.  Ry.  Co.  v,  Kansas  City,  Ft.  S.  &  M.  Ry.  Co.  (Mo.),  8  Am. 
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A  Kng.  R.  Ca8.,  N.  8.,  165  ;  Illinois  Cent.  R.  Co.  v.  Rucker,  14  111. 
3S3 ;  Atlantic  A  P.  R.  Co.  v.  St.  Louis,  66  Mo.  228  ;  Peavey  v,  Calais 
R.  Co.,  30  Me.  498 ;  Beck  v.  United  N.  J.  R.  Co.,  39  N.  J.  £,.  (10  Vr.) 
45;  Morris  A  E.  R.  Co.  v.  Central  R.  Co.,  31  N.  J.  L.  (2  Vr.)  205 ; 
In  re  Brooklyn,  W.  &  W.  R.  Co.,  72  N.  Y.  245  ;  Mason  v.  Brooklyn  A 
W.  R.  Co.,  35  Barb.  (N.  Y.)  373 ;  Brooklyn  Cent.  R.  Co.  ».  Brooklyn 
City  R.  Co.,  32  Barb.  (N.  Y.)  358  ;  Hudson  A  D.  Canal  Co.  v.  New 
York  A  E.  R.  Co.,  9  Paig^e  Ch.  (N.  Y.)  323  ;  Lod^re  v.  Philadelphia, 
W.  A  B.  R.  Co.,  8  Phila.  (Pa.)  345. 


Baltimore  &  O.  S.  W.  Ry.  Co. 

Little. 

{Supreme  Court  of  Indiana^  Dec,  17,  iSgy.) 

Killing  of  Employee — Complaint— Appeal. — Where  the  complaint 
consists  of  several  paragraphs,  but  the  cause  was  submitted  to  the 
jury  upon  one  of  them  alone,  only  such  paragraph  will  be  consid- 
ered upon  appeal. 

Joint  and  Several  Demurrers. — Where  the  language  of  a  demurrer 
is  that  '*the  defendant  demurs  to  each  the  first,  second,  third,  and 
fourth  paragraphs  of  the  complaint  separately  and  severally,  it 
may  be  sustained  as  to  any  one  of  them  found  defective. 

Liability  of  Railroad  Companies — Delegated  Authority. — Rev.  St. 
1894,  of  Indiana,  section  7063,  which  provides  that  the  fellow-ser- 
vant rule  shall  not  apply  ''where  such  injury  resulted  from  the  act 
•r  omission  of  any  person  done  or  made  in  obedience  to  any  rule, 
regulation,  or  by-law  of  such  corporation,  or  in  obedience  to  the 
particular  instructions  given  by  any  person,  delegated  with  the 
authority  of  the  corporation  in  that  behalf,**  does  not  render  a  rail- 
road company  liable  for  the  death  of  an  employee,  which  was 
caused  by  the  negligence  of  its  head  brakeman  in  failing  to  close 
and  lock  a  switch,  though  such  failure  was  in  violation  of  one  of 
the  rules  of  the  company. 

Same — Brakemen — Vice-Principals.* — Nor  is  the  company  liable 
ander  the  provision  of  such  act  which  declares  that  the  rule  of  fel- 
low servant  shall  not  apply  "where  such  injury  was  caused  by  the 
negligence  of  any  person,  in  the  service  of  such  corporation,  who 
has  charge  of  any  signal,  telegraph  office,  switch  yard,  shop,  round- 
house, locomotive  engine,  or  train  upon  a  railway,**  it  not  including 
brakemen  among  the  vice-principals  described. 

Appeal  from  Pike  county  circuit  court.     Reversed. 

*See  notes  at  end  of  case. 


428  DEATH  BY  WRONGFUL  ACT.  ^ol.  IX 

(M.  S.) 

Baltimore,  &c.,  Ry.  Co.  v.  Little. 

W.  R.  Gardiner,  C.  G.  Gardiner,  and  j^.  W.  Stronff^ 
for  appellant. 

Cullofi  ,&  Kessifig-er  and  O'Neal  &  O^N^al,  for  ap- 
pellee. 

Hackney,  J.  In  the  lower  court  the  appellee  re- 
covered a  judgfment  for  damages  alleg'ed  to  have  arisen 

from   the  appellant's   negfligfent   killing-   of 

*ii"Mh-*iS"i  1 1  ^^^^  ^*  L'ttle.     The  complaint  was  in  four 
-AppMi.       "    paragraphs,  but  the  cause  was  submitted  to 

the  jury  upon  the  second  paragraph  only. 
It  would  therefore  be  improper  to  consider  other  para- 
graphs. Robinson  v.  Dickev,  143  Ind.  205,  42  N.  B. 
679  ;  Marvin  v.  Sager,  145  Ind.  261,  44  N.  E.  310. 

The  second  paragraph  of  complaint  alleged  that  Lit- 
tle was  a  locomotive  engineer,  in  the  employ  of  the 
appellant,  in  charge  of  a  locomotive  hauling  a  fast  train 
eastward  over  the  appellant's  road  ;  that  a  westbound 
extra  freight  train,  in  charge  of  a  crew  of  appellant's 
employees,  ran  to  the  station  of  Cochran,  where  the 
appellant  maintained  switches,  sidetracks,  and  a  switch 
yfird,  and  where  said  train  was  rjequired  to  be  side- 
tracked to  permit  said  eastbound  passenger  train  to 
pass  without  stopping  ;  **that  one  of  the  crew,  the 
head  brakeman,  to  whom  the  appellant  had  delegated 
its  authority  in  that  behalf  (defendant,  by  its  neglect 
and  negligence,  had  no  other  employee  at  said  switch 
and  switch  yard  in  charge  thereof)  to  unlock  and  open 
the  switch,  so  that  said  train  could  go  upon  said  side- 
track, and  whose  duty  it  was,  by  the  rules  of  the  de- 
fendant, after  said  train  got  upon  said  sidetrack,  to  lock 
and  close  said  switch,  and  the  said  brakeman  did  unlock 
and  open  said  switch,  and  did.  permit  the  said  freight 
train  to  go  in  said  switch,  and  in  and  upon  said  side- 
track, and  there  said  freight  train  was  allowed  to  be 
and  stand  by  the  crew  running  and  managing  the  same. 
But  the  said  head  brakeman,  after  said  train  got  in 
upon  said  sidetrack,  carelessly  and  negligently  forgot 
and  failed  to  close  and  lock  said  switch,  and  carelessly 
and  negligently  left  the  same  open,  unlocked,  and  un- 
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fastened,  and  in  a  dangferous  condition."  It  is. then 
alleged  that  Little's  train,  in  passing*  said  Cochran  sta- 
tion, ran  into  the  open  switch,  and  upon  the  sidetrack, 
colliding-  with  said  standing  JFreight  train,  and  killing 
Little,  all  without  the  fault  or  neg^lig^ence  of  said  Little. 
It  will  be  observed  that  this  paragraph  is  predicated 
upon  the  negligence  of  the  head  brakeman  of  the  freight 
train,  whose  duty  it  was  to  open  and  close  the  switch, 
in  forg-etting-  to  close  it  after  the  train  had  g-one  in  upon 
the  sidetraclf . 

The  language  of  the  appellant's  demurrer  was  that 
**the  defendant  demurs  to  each  the  first, 
second,  third,  and  fourth  parag^raphs  of  the  {Sirwri!*^*"' 
plaintiff's  amended  complaint  separately 
and  severally,  for  the  reason  that  neither  of  said  para- 
graphs states  facts  sufficient  to  constitute  a  cause  of 
action  ag-ainst  it."  Appellee's  learned  counsel  sug-gest 
that  **sucb  a  demurrer  would  have  to  be  overruled  if  a 
single  good  paragraph  appeared."  We  suppose  it  is 
intended  to  make  the  objection  that  the  demurrer  was 
joint,  and  not  several ;  but  we  think  it  manifest  that 
the  demurrer  was  to  the  paragraphs  severally.  On 
behalf  of  the  appellant  the  sufficiency  of  the  second 
paragraph  of  the  complaint  is  attacked  by  assignment 
of  error  and  protracted  discussion,  and,  while  there  is 
a  mistaken  contention  for  the  appellee  that  the  suffi- 
ciency of  this  paragraph  is  not  attacked  in  discussion, 
her  counsel  discuss,  as  applicable  to  the  evidence,  the 
principles  involved  in  the  objections  urged  agfainst  the 
complaint.  The  limits  of  our  inquiries  have  been  nar- 
rowed somewhat  by  the  following  concessions  of  coun- 
sel for  the  appellee  :  **At  the  very  threshold  of  our 
argument,  we  feel  called  upon  to  concede,  which  we  do 
frankly,  that  our  cause  would  be  untenable,  under  our 
Indiana  decisions,  but  for  the  'Employers'  Liability 
Act,'  of  March  4,  1893  ;"  and  '*we  concede  again  that 
we  must  ground  our  claim  for  an  affirmation  of  the 
judgment  on  subdivisions  numbered  3  and  4  of  section 
1  of  that  act."  This  concession,  which  is  undoubtedly 
correct,  would,  in  the  absence  of  the  provisions  of  the 
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act  mentioned,  defeat  tfae  appellee's  recovery  upon  the 
rule  that  the  head  brakeman,  whose  negligence  caused 
the  collision  s^nd  the  death  of  Little,  was  a  fellow  ser- 
vant of  Little  as  to  the  act  negligently  omitted.  It  re- 
mains, therefore,  to  determine  whether  the  paragraph 
of  complaint  in  questipn  stated  a  cause  of  action,  freed, 
by  the  act  mentioned,  from  the  fellow-servant  rule. 

The  third  and  fourth  subdivisions  of  section  1  of  the 
act  of  March  4, 1893  (Acts  1893,  p.  294 ;  Rev.  St.  1894, 
§  7083),  are  as  follows,  our  figures  separating  them 
into  specifications  of  exemption  from  the  fellow-servant 
rule :  (1)  ''Third.  Where  such  injury  resulted  from 
the  act  or  omission  of  any  person  done  or  made  in  obe- 
dience to  any  rule,  regulation  or  by-law  of  such  corpo- 
ration, or"  (2)  "in  obedience  to  the  particular  instruc- 
tions given  by  any  person  delegated  with  the  authority 
of  the  corporation  in  that  behalf."  (3)  "Fourth. 
Where  such  injury  was  caused  by  the  negligence  of 
any  person,  in  the  service  of  such  corporation,  who  has 
charge  of  any  signal,  telegraph  office,  switch  yard, 
shop,  roundhouse,  locomotive  engine  or  train  upon  a 
railway,  or"  (4)  "where  such  injury  was  caused  by  the 
negligence  of  any  person,  co-employee,  or  fellow  ser- 
vant engaged  in  the  same  common  service,  in  any  of  the 
several  departments  of  service  of  any  such  corporation, 
the  said  person,  co-employee,  or  fellow  servant  at  the 
time  acting  in  the  place  and  performing  the  duty  of  the 
corporation  in  that  behalf,  and  the  person  so  injured, 
obeying  or  conforming  to  the  order  of  some  superior,  at 
the  time  of  such  injury  having  authority  to  direct ;  but 
nothing  herein  contained  shall  be  construed  to  abridge 
the  liability  of  the  corporation  under  existing  law." 

The  gist  of  the  cause  of  action  alleged,  as  we  have 
seen,  was  in  the  omission  of  a  duty,  which  duty  was 
required  by  rule  of  the  appellant  corporation.  The 
complaint  did    not  allege   that   the  omission   by    the 

brakeman  was  in  obedience  to  a  rule.  It  is 
liffoMiMii!!-  plain*  therefore,  that  the  case  does  not  fall 
SJESn    "'        within  the  first  of  the  above  specifications 

of  the  act.  The  appellee's  construction  of 
this  specification  is  that  if  any  duty  is  enjoined  by  rule, 
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etc..  Upon  a  servant,  and  the  duty  is  omitted  or  neg- 
lected, the  corporation  is  liable  for  resulting  injury. 
If  this  was  the  proper  construction  of  the  specification, 
there  would  be  little  requirement  for  other  provisions 
of  the  act  than  those  of  the  third  subdivision,  since  it 
would  strike  down  the  fellow-servant  rule  in  its 
entirety  wherever  the' act  or  omission  is  in  the  line  of 
duty.  It  would  make  the  corporation  liable  for  the  act 
or  omission  of  a  servant,  whether  negligent  or  not,  and 
whether  the  duty  negligently  performed  or  negligently 
omitted  may  have  been  enjoined  by  the  general  rules, 
etc.,  of  the  corporation,  or  is  in  obedience  to  particular 
instructions  from  one  * 'delegated  with  authority  in  that 
behalf.*'  Such  was  not  the  intention  of  the  legislature. 
On  the  contrary,  we  think  there  can  be  no  doubt  that 
it  was  intended  by  the  third  subdivision  to  make  corpo- 
rations liable  where  the  servant  does  an  act  or  omits 
action  in  obedience  to  the  command  of  the  corporation 
given  by  rule,  regulation,  or  by-law,  or  through  any 
person  delegated  with  authority  from  the  corporation 
to  make  the  command.  This  construction  not  only 
arises  from  the  unambiguous  language  of  the  subdi- 
vision, but  is  supported  by  the  general  character  of  the 
act  and  the  provisions  of  subdivision  4.  Before  leaving 
the  third  subdivision,  it  may  be  well  to  recall  that  the 
complaint  does  not  allege  the  omission  to  have  been  pur- 
suant to  particular  instructions  from  any  one,  and,  in 
any  view  of  the  case,  the  second  specification  would 
give  no  aid  to  the  pleading. 

The  fourth  subdivision  relates  to  the  negligence  of 
servants,  and  not,  as  with  the  third  subdivision,  to 
acts  or  omissions  done  or  made  by  order  of  the  company 
or  some  one  in  command.  The  specification  which  we 
have  numbered  3  describes  a  class  of  servants  for 
whose  negligence  corporations  are  made  liable,  and 
they  are  servants  most  of  whom,  if  not  all,  have  here- 
tofore been  held  not  to  perform  a  duty  which  the  master 
owed  to  other  servants  in  the  same  general  line  of  the 
common  service,  and  therefore  fellow  servants.  In 
other  words,  this  specification  but  enlarged  the  class 
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of  vice-principals  as  it  had  before  existed.     Does  the 

negligent  omission  at  the  foundation  of  the 
jTw^PriBciSlt.*""  cause  of  action  here  pleaded  appear  from  the 

pleading  to  have  been  by  any  of  the  vice- 
principals  so  described  ?  The  only  allegation  of  the 
complaint  is  that  the  omitted  duty  was  by  a  brakeman, 
and  we  find  that  brakemen  are  'not  named  in  the  law 
among-  the  vice-principals  therein  so  described.  But, 
in  order  to  support  the  complaint,  counsel  for  the 
appellee  insist  that  the  legislature  did  not  intend  to  use 
the  phrase  **switch  yard,"  but  intended  to  separate  the 
two  words  with  a  comma.  With  this  change  of  punc- 
tuation, they  would  add  to  the  number  of  vice-princi- 
pals one  in  '*charge  of  any  *  *  *  switch,"  and 
then,  from  the  duty  to  open  and  close  the  switch  when 
he  admitted  his  train  to  the  side  track  argue  that  the 
brakeman  was  in  ''charge"  of  the  switch  at  the  time  he 
neglected  to  dose  it.  This  position  is  supported  by 
the  insistence  that  there  is  not,  in  railroading  parlance, 
any  such  term  as  ''switch  .yard,"  and  that  the  lexico- 
graphers recognize  no  such  term.  In  the  statute  the 
word  "yard"  is  employed  in  connection  with  and  as 
descriptive  of  railway  service,  and,  as  said  . in  Harley 
V,  Railroad  Co.,  57  Fed,  144,  "the  court  may  know, 
from  its  general  knowledge  of  the  methods  and  appli- 
ances of  railroad  companies,  *  *  *  •the  yard'  con- 
sists of  side  tracks  upon  either  side  of  the  main  track, 
and  adjacent  to  some  principal  station  or  depot  grounds, 
where  cars  are  placed  for  deposit,  and  wher^  arriving 
trains  are  separated  and  departing  trains  made  up.  It  is 
the  place  where  such  switching  is  done  as^  is  e3sential 
to  the  proper  placing  of  cars  either  for  deposit .  or  for 
departure."  In  Railway  Co.  v.  Robbins,  21  S.  W.  886, 
the  supreme  court  of  Arkansas  recognized  the  propriety 
of  the  term,  and  frequently  employed  it  with  reference  to 
an  action  for  personal  injuries  sustained  in  the  yard  of 
the  railroad  company  where  the  switching  and  making  up 
of  trains  was  conducted.  In  5  Rap.  &  M.  Ry.  Dig.  p. 
60,  a  division  of  subjects  entitled  "  Switch  Yards  "  is 
employed.     '  Railroad  yard  '  and    '  switch   yard,'    we 
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have  no  doubt,  are  synonymous,  and  the  latter  term  was 
used  in  the  act  under  consideration  as  descriptive  of 
the  former.  The  term  found  its  place  in  the  allega- 
tions of  the  second  paragfraph  of  complaint,  and  was 
doubtless  understood  by  the  draftsman  of  the  pleading 
to  describe  a  yard  where  switching-  is  done  by  a  rail- 
road company.  Accepting*  our  construction  of  the  third 
specification,  there  is  no  place  for  the  contention  of 
appellee's  learned  counsel  that  the  temporary  use  of 
the  switch  by  the  brakeman*  placed  him  in  '*  charg-e  " 
of  it,  within  the  meaning-  of  the  act. 

Other  arg-uments  are  made  as  to  the  duties  of  yard 
master  and  conductor,  as  disclosed  by  rules  of  the 
company,  some  of  which  rules,  it  is  admitted,  were  not 
in  evidence.  These  arg-uments  were  addressed  to  the 
evidence,  and  are  not  pertinent  to  the  ruling*  upon  de- 
murrer to  the  complaint.  The  complaint  proceeds 
upon  -no  theory  involving*  a  breach  of  duty  as  to  yard 
masters  or  conductors,  and  we  need  to  decide  nothing* 
with  reference  to  such  theory.  Other  questions  are 
presented  by  the  record  and  arg*ument,  but,  since  the 
coihplaint  must  be  held  bad,  no  occasion  exists  to  pass 
upon  them,  and  they  may  not  agfain  arise.  The  judgf- 
ment  is  reversed,  with  instructions  to  sustain  appellant's 
demurrer  to  the  second  parag*raph  of  the  complaint. 


NOTKS. 

Fellow  Servants — Eng^ineer  and  Brakeman  on  Another  Train. — 
Randall  v.  Baltimore  &  O.  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  243,  109 
U.  S.  478,  3  Sup.  Ct.  Rep.  322 ;  Baltimore  &  O.  R.  Co.  v,  Andrews, 
S3  Am.  &  Eng.  R.  Cas.  523,  50  Fed.  Rep.  728,  1  C.  C.  A.  636 ;  lyouis- 
ville  &  N.  R.  Co.  v,  Robinson,  4  Bush  (Ky.)  507;  East  Tenn.,  V.  & 
G.  R.  Co.  V,  Rush,  25  Am.  &  Eng.  R.  Cas.  502,  15  Lea  (Tenn.)  145. 

An  eng'ineer  on  one  train  of  a  corporation  is  a  fellow  servant  of  a 
brakeman  working*  the  switch  for  another  train  of  the  same  com- 
pany on  an  adjacent  track.  Randall  v,  Baltimore  &  O.  R.  Co.,  15 
Am.  &  EnfiT*  R-  Cas.  243,  109  U.  S.  478,  3  Sup.  Ct.  Rep.  322. 

Same — vice-Principal.— See  Wilson  v,  Charleston  &  S.  Ry.  Co. 
(S.  Car.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  211  ^n^ foot-note. 

9  (N.  s.)  A  &  E  R  Cas— 23 
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Fitzgerald 

V. 

New  York  Cent.  &  H.  R.  R.  Co. 

{Court  of  Appeals  of  New  York,  Nov.  23,  iSgy.) 

Death  of  Employee— Overhead  Bridge— Negligence — Burden  of 
Proof.* — The  plaintiff's  intestate,  a  brakeman,  was  seen  standing, 
in  the  dark,  without  a  lantern,  upon  the  top  of  a  car  of  a  freight 
train  just  before  it  reached  a  certain  bridg-e,  which  extended  over 
the  track,  and  his  dead  body  was  found  upon  the  same  car  after  the 
train  had  passed  under  the  bridge.  There  was  no  evidence  showing 
any  wound  or  bruise  upon  his  person,  or  other  evidence  warranting 
the  conclusion  that  he  was  struck  by  the  bridge,  though  the  bridge 
was  only  seventeen  feet  above  the  track,  and  the  cars  sufficiently 
high  to  admit  the  possibility  of  such  an  accident  to  a  man  of  aver- 
age height  standing  upon  them.  There  was  no  proof  as  to  the 
height  of  the  ideceased,  but  he  had  passed  but  once  before  under 
such  bridge,  and  there  were  no  established  signals  on  either  side  of 
it  to  notify  trainmen  of  danger,  and  the  train  was  moving  faster  at 
the  time  than  the  rules  of  the  railroad  company  permitted.  Hildy 
that  the  plaintiff  had  not  established  by  a  fair  preponderance  of 
evidence  every  fact  essential  to  his  cause  of  action,  and  the  burden 
of  proof  as  to  all  such  facts  was  upon  him  in  an  action  to  recover 
damages  for  negligence. 

Appeal  from  Fourth  department  supreme  court, 
general  term.     Reversed. 

Cyrtis  D.  Prescotty  for  appellant. 
Hadley  Jones y  for  respondent. 

Vann,  J.  This  action  was  brougfht  by  an  admiflis- 
trator  to^recover  damages  resulting",  as  alleged, from  the 
negligence  of  the  defendant  in  failing  to  provide  the 
warning  signals  required  by  statute  to  protect  "em- 
ployees on  top  of  cars  from  injury"  by  low  bridges  over- 
hanging railroad  tracks.  Laws  1884,  c.  439,  §  2.  The 
accident  is  alleged  to  have  occurred  at  Wheeler's  bridge, 

♦See  Gusman  et  al,  v.  CafFery  Cent.  Refinery  &  Railroad  Co., 
Limited,  r/ a/.  (La.),  8  Am.  &  Eng.  R.  Gas.,  N.  S.,  463,  and  note, 
p.  470. 
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"which  passes  over  the  tracks  of  the  defendant  about 
three  miles  west  of  Rome.  The  distance  from  the  top  of 
the  rail  to  the  bottom  of  the  bridge  was,  until  a  recent 
chang'e,  about  seventeen  feet,  while  the  height  of  ordi- 
nary freight  cars  is  ten  feet  and  nine  inches,  and  of  re- 
frigferator  cars  twelve  feet  and  five  inches.  On  the 
11th  of  November,  1887,  the  plaintiff's  intestate  was 
acting  as  head  brakeman  on  a  freight  train  composed  of 
29  refrigerator  and  3  ordinary  freight  cars.  It  was  his 
first  trip  as  brakeman,  and  he  had  passed  but  once  be- 
fore under  Wheeler's  bridge,  which  had  no  warning 
sig^nals  on  either  side  to  notify  trainmen  of  danger. 
The  rules  of  the  defendant  required  conductors  to  see 
that  the  men  employed  upon  trains  were  at  their  posts 
ux>on  descending  grades,  and  not  to  allow  their  trains 
to  acquire  a  greater  speed  than  one  mile  in  four  min- 
utes ;  and  it  was  the  duty  of  the  head  brakeman  to  keep 
^watch  of  the  train  so  as  to  see  that  it  did  not  break 
apart.  As  the  train  approached  Wheeler's  bridge  from 
the  west  on  a  grade  descending  to  the  east,  running  at 
the  rate  of  20  miles  an  hour,  on  a  dark  stormy  morning, 
the  intestate,  no  signal  for  brakes  having  been  given, 
left  the  cab,  without  taking  his  lantern,  and  climbed 
upon  the  top  of  the  car  next  to  the  engine.  He  was  seen 
standing  upon  that  car  shortly  before  the  train  passed 
under  the  bridge,  and  immediately  thereafter  he  was 
found  lying  on  top  of  the  same  car,  very  near  the  cen- 
ter, insensible  ;  and  in  a  very  short  time  he  died.  No 
evidence  was  given  as  to  the  cause  of  death,  other  than 
the  facts  already  stated  ;  and  when  the  plaintiff  rested, 
as  'well  as  at  the  close  of  the  evidence,  the  defendant 
moved  for  a  non-suit  upon  the  ground,  among  others, 
that  the  evidence  failed  to  show  that  the  death  of  the 
intestate  was  caused  by  the  negligence  of  the  defend^ 
ant.  The  motion  was  denied,  the  defendant  excepted, 
and  now  urges  the  failure  of  the  plaintiff  to  connect  the 
death  of  the  decedent  with  the  omission  to  erect  warn- 
ing* signals  as  the  main  ground  for  asking  a  new  trial. 
In  an  action  to  recover  damages  for  negligence  the 
burden  is  upon  the  plaintiff  to  establish  by  a  fair  pre- 
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ponderance  of  evidence  every  fact  that  is  essential  to 
his  cause  of  action.  It  is  not  enoug'h  to  show  that  the 
defendant  was  negligfent  and  that  the  plaintiflF  was  free 
from  negligence,  but  it  is  also  necessary  to  show  that 
the  negligence  of  the  defendant  caused  the  injury  for 
which  a  recovery  is  sought.  The  negligence  must  be 
connected  with  the  injury  by  natural  and, uninterrupted 
sequence,  as  cause  is  connected  with  effect.  While 
direct  evidence  is  not  essential,  the  circumstances  must 
be  such  as  to  fairly  permit  the  inference  that  the  negli- 
gent condition  or  act  contributed  so  proximately  to  the 
injury  that,  without  its  agency,  the  accident  would  not 
have  happened.  Upon  the  trial  of  this  action  the  plain- 
tiff failed  to  meet  the  burden  of  proof  that  the  law  thus 
cast  upon  him  by  showing  that  the  death  of  his  intestate 
was  caused  by  contact  with  the  bridge.  He  did  not 
even  show  that  the  deceased  was  of  such  a  height  that, 
standing  erect  upon  the  car,  he  could  have  been  struck 
by  the  bridge.  Assuming  that,  in  the  absence  of  proof 
upon  the  subject,  the  jury  would  have  been  justified  in 
finding  that  he  was  of  the  average  height  of  men,  still 
there  was  no  evidence  to  warrant  the  conclusion  that 
anv  part  of  his  body  was  hit  by  the  bridge.  Hunter  v. 
Railroad  Co.,  116  N.  Y.  615,  23  N.  E.  9.  No  evidence 
was  given  tending  to  show  any  wound  or  bruise  upon 
his  person,  or  that  he  died  from  violence  instead  of  dis- 
ease. For  aught  that  appeared,  his  death  might  have 
been  owing  to  some  natural  cause,  such  as  apoplexy  or 
heart  disease.  The  mere  coincidence  of  his  death  with 
the  time  of  passing  under  the  bridge  does  not  satisfy 
the  burden  of  proof,  under  the  circumstances  of  this 
case,  for  the  evidence  is  to  be  considered  with  reference 
to  the  ability  of  the  one  side  to  produce  and  of  the  other 
to  contradict.  While  it  is  true  that  slender  evidence  is 
sometimes  permitted  to  become  the  basis  of  a  finding 
of  fact,  it  is  when  it  appears  that  there  is  no  more  to 
be  had,  and  it  is  allowed  under  the  necessity  of  the 
case  in  order  to  prevent  injustice.  No  such  necessity 
existed  upon  the  trial  under  review,  for  it  appeared 
that  a  coroner's  inquest  was  held,  and  the  plaintiff,  who 
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was  the  father  of  the  deceased,  testified  that  he  attended 
his  funeral.  No  reason  was  given  for  not  showing*  the 
cause  of  death  or  the  appearance  of  the  body,  and, 
under  such  circumstances,  it  must  be  presumed  that  it 
was  within  the  power  of  the  plaintiff  to  show,  if  such 
were  the  fact,  the  existence  of  fresh  wounds  sufficient 
to  cause  death,  and  of  such  a  nature  as  to  have  been 
inflicted  by  striking  the  bridge.  Nothing  of  the  kind 
was  shown,  doubtless  through  inadvertence  upon  the 
first  trial,  and,  possibly,  through  the  absence  of  wit- 
nesses upon  the  second,  when  the  printed  testimony 
was  read  from  an  appeal  book.  The  case  was  not  tried 
upon  the  assumption  by  both  parties  that  the  injury 
was  owing  to  the  bridge,  for  the  counsel  for  the  defend- 
ant, as  the  case  shows,  openly  contended  that  there 
was  no  proof  that  the  deceased  met  his  death  in  the 
manner  alleged,  or  through  the  agency  of  the  defendant. 
The  plaintiff,  having  shown  that  his  intestate  might 
have  been  struck  by  the  bridge,  and  that,  although 
apparently  well  just  before,  he  was  in  a  dying  condi- 
tion just  after  passing  under  it,  went  no  further  in  his 
proof,  but  asked  the  jury  to  find  from  those  facts  that 
the  death  was  owing  to  the  bridge.  We  are  of  the 
opinion,  that  this  was  not  enough,  under  the  circum- 
stances, and  that  it  was  incumbent  upon  him  to  produce 
further  evidence,  or,  at  least,  to  show  that  no  more 
could  be  had,  after  due«effort  to  procure  it.  The  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  event.  All  concur,  except  Martin,  J., 
not  sitting.     Judgment  reversed. 


J 
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East  St.  Louis  Connecting  Ry.  Co. 

V. 

Eggman. 

[Supreme  Court  of  Illinois ^  Dec.  22,  iSgy,) 

Death  of  Employee — Excess  of  Speed  within  City  Limits.* — A  rail- 
road company  cannot  escape  liability  for  death  of  an  employee 
killed  while  working*  on  the  track  in  the  private  grounds  of  the  com- 
pany by  its  train  moving-  at  a  greater  rate  of  speed  within  the  city 
limits  than  allowed  by  an  ordinance  of  the  city,  upon  the  g-round 
that  such  ordinance  was  only  for  the  protection  of  the  general 
public. 

City  Ordinance — Admissibility  as  Evidence. — And  such  ordinance 
is  admissible  as  evidence  in  the  case. 

Instructions — Harmless  Error. — An  instruction  summing  up  the 
facts  assumed  to  be  necessary  to  support  the  action,  with  the  con- 
clusion that,  if  the  jury  finds  these  facts  to  be  established  by  the 
evidence,  their  findings  should  be  for  the  plaintiff,  is  reprehensible , 
but  is  not  reversible  error  where  it  omits  no  material  fact  necessary 
to  the  right  of  recovery. 

Contributory  Negligence  —  Facts  — Instructions.  —  An  instruction 
told  the  jury,  in  substance,  that,  if  the  deceased  would  not  have  been 
struek  had  he  not  changed  his  position  as  the  engine  approached 
him,  then  as  a  matter  of  law,  his  administrator  could  not  recover, 
no  matter  what  care  of  diligence  he  was  at  the  time  using-  to  avoid 
such  change  in  his  position.  A  modification  of  this  instruction  by 
the  court  gave  the  defendant  the  benefit  of  all  facts  upon  which  it 
based  the  conclusion  that  the  plaintiff  could  not  recover,  but  told 
the  jury  that  the  facts  so  stated  should  only  be  considered  in  con- 
nection with  all  the  other  evidence  in  the  case,  in  determininr 
whether  the  deceased  was  guilty  of  contributory  negligence.  Hetd^ 
that  the  modification  was  not  prejudicial  to  the  defense. 

Verdict — Appeal  and  Review.— Where  the  declaration  presents  a 
good  cause  of  action,  and  the  evidence  tends  to  establish  the  affirm- 
ative of  all  its  essential  allegations  of  fact,  a  judgment  for  the 
plaintiff,  affirmed  in  the  appellate  court,  is  conclusive. 

Appeal  by  defendatit  from  appellate  court,  Fourth 
district.     Affirmed. 

The  court,  in  behalf  of  the  plaintiflF,  guve  the  jury 
the  following"  instructions  :     **If  the  jury  find  from  the 

*See  note  at  end  of  case. 
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evidence  in  this  case  that  on  the  19th  day  of  October, 
1891,  the  defendant,  by  its  servants,  was  runnin^r  the 
engine  and  freight  cars  mentioned  in  the  evidence  with- 
in the  city  of  Bast  St.  Louis  ;  and  if  the  jury  further 
find  from  the  evidence  in  this  case  that  on  said  day 
Joseph  F.  Newland,  the  husband  of  the  plaintiff,  was 
in  the  service  of  the  defendant  as  a  carpenter,  and  that 
it  was  his  duty,  under  his  employment,  at  said  time  to 
aid  in  putting  in  a  drain  for  the  defendant  under  its 
tracks  at  the  place  mentioned  in  the  evidence ;  and  if 
the  jury  further  find  from  the  evidence  in  this  case 
that  on  said  day,  whilst  the  said  Joseph  F.  Newland 
was  engaged  in  putting  in  said  drain  in  the  discharge 
of  the  duty  of  his  employment,  he  was  struck  by  a 
locomotive  engine  drawing  a  train  of  freight  and  coal 
cars,  and  was  run  over,  and  so  injured  that  he  died 
from  said  injuries,  at  Bast  St.  Louis,  Illinois,  on  the 
24th  day  of  October,  1891 ;  and  if  the  jury  further  find 
from  the  evidence  that  said  Joseph  F.  Newland,  at  the 
time  of  and  before  his  injury,  exercised  ordinary  care 
for  his  own  safety  and  to  avoid  injury  ;  and  if  the  jury 
find  from  the  evidence  that  defendant's  employees  in 
charge  of  its  said  engine  and  train  of  cars  were,  at  the 
time  of  said  injury  to  Newland,  running  said  engine 
and  cars  on  defendant's  track  within  the  city  of  E^ast 
St.  Louis,  without  causing  the  bell  on  said  engine  to 
be  rung,  or  at  a  rate  of  speed  in  excess  of  six  miles  per 
hour ;  and  if  the  jury  further  find  from  the  evidence 
that  such  failure  to  ring  said  bell,  or  such  excess  of 
speed  of  said  engine  and  train  over  six  miles  per  hour, 
directly  caused  and  contributed  to  cause  said  injury  to 
said  Newland  ;  and  if  the  jury  find  from  the  evidence 
that  said  Joseph  F.  Newland  left  surviving  him  his 
wife,  Mary  S.  Newland,  hi$  next  of  kin,  depending 
upon  him  for  her  support,  and  no  child  ;  and  if  the  jurj^ 
further  find  from  the  evidence  thatdefendant's  servants, 
in  so  running  said  engine  and  train  of  cars  without  the 
bell  on  said  engine  being  rung,  or  at  such  a  rate  of 
speed,  did  not  exercise  ordinary  care, — then  the  plain- 
tiff is  entitled  to  recover,  and  the  jury  should  find  the 
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defendant  guilty,  and  assess  the  damages  at  such  a  sum 
as  they  find  from  the  evidence  will  be  a  fair  compensa- 
tion to  the  next  of  kin  of  said  Newland  for  the  pecu- 
niary injury  to  such  next  of  kin  caused  by  his  death, 
not  to  exceed  the  sum  sued  for  :  provided,  the  jury  find 
from  the  evidence  that  Joseph  F.  Newland ,  the  deceased, 
was  a  carpenter  in  the  service  of  the  defendant,  that  his 
duties  did  not  require  him  to  directly  co-operate  with 
defendant's  employees  operating  its  engine  and  train  of 
cars,  or  that  his  usual  duties  under  his  employment 
were  not  such  as  to  bring  him  into  habitual  association 
with  defendant's  employees  operating  its  engines  and 
cars,  so  that  they  could  exercise  a  mutual  influence 
upon  each  other  promotive  of  proper  caution." 

At  defendant's  request  the  court  gave  the  jury 
the  following  instruction:  *'(2)  The  court  instructs 
the  jury  that,  if  they  believe  from  the  evidence 
that  Newland  had  actual  timely  notice  of  the  approach 
of  the  engine  which  struck  him,  whether  such  notice 
was  received  from  a  bystander,  or  from  seeing  and 
hearing  the  engine  as  she  approached,  then  it  makes  no 
diflFerence  in  that  case  whether  the  bell  of  the  engine 
was  ringing  or  not,  or  whether  she  was  running  at  a 
greater  rate  of  speed  than  six  miles  per  hour,"  which 
was  modified,  by  the  court,  to  read  as  follows  :  **(2) 
The  court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  Newland  had  actual  timely  notice  of 
the  approach  of  the  engine  which  struck  him, — ^that  is 
sufficient  notice  to  enable  him  to  get  out  of  the  way,  by 
the  exercise  of  ordinary  care, — whether  such  notice 
was  received  from  a  bystander,  or  from  hearing  or  see- 
ing the  engine  as  she  approached,  then  it  makes  no 
difference  in  this  case  whether  the  bell  of  the  engine 
was  ringing  or  not,  or  whether  she  was  running  at  a 
greater  rate  of  speed  than  six  miles  per  hour." 

Charles  W.  Thomas^  for  appellant. 
Jesse  M.  Freels  and  A.  R.  Taylor^  for  appellee. 

Per  Curiam.     This  is  an  action  on  the  case  by  ap- 
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pellant  as  administrator  of  Joseph  F.  Newland,  de- 
ceased, for  negligently  causing  the  death  of 
his  intestate,  underthe  provisions  of  sections 
1,  2,  c.  70,  Rev.  St.  (1  Starr  &  C.  Ann.  St.  p.  1290.) 
Upon  atrial  in  the  city  court  of  East  St.  Louis  the  plain- 
tiff recovered  a  judgment  for  $3,500  and  costs  of  suit. 
On  appeal  to  the  appellate  court  of  the  Fourth  district 
that  judgment  was  affirmed,  and  the  defendant  below 
now  prosecutes  this  further  appeal.  The  declaration 
charges  that,  while  the  deceased  was  in  defendant's 
employ  as  a  carpenter,  constructing  a  drain  near  or  un- 
der defendant's  track,  on  the  bank  of  the  Mississippi 
river,  in  Kast  St.  Louis,  the  defendant's  employees  in 
charge  of  one  of  its  engines  attached  to  freight  cars 
negligently  and  carelessly  ran  the  same  upon  him, 
thereby  so  injuring  him  that  he  died.  It  is  charged 
that  he  was  not  a  fellow  servant  with  those  in  charge  of 
the  engine,  and  that  he  was  in  the  exercise  of  due  care 
for  his  own  safety.  The  negligent  acts  charged  against 
the  servants  controlling  the  engine  are  that  it  was  be- 
ing run  at  a  rate  of  speed  exceeding  six  miles  per  hour, 
contrary  to  an  ordinance  of  the  city  of  East  St.  Louis, 
and  that,  in  violation  of  a  like  ordinance,  it  was  being 
run  without  ringing  a  bell  upon  the  same ;  these  acts  of 
negligence  being '  within  the  city  limits  of  East  St. 
Louis,  and  causing  the  alleged  injury.  It  is  then  fur- 
ther alleged  that  said  Newland  left  surviving  him  a 
widow,  Mary  S.  Newland,  his  next  of  kin,  and  left  no 
children,  and  that  said  widow,  by  his  death,  was  de- 
prived of  her  means  of  support,  etc.  The  substantial 
grounds  of  reversal  insisted  upon  here  were  all  consid- 
ered, and,  we  think,  correctly  decided,  by  the  appel- 
late court,  as  stated  in  its  opinion  by  Sample,  J.,  65  111. 
App.  345.  We  concur  in  the  views  expressed  in  that 
opinion,  and  shall  only  notice  a  few  of  the  points  urged 
here  for  a  reversal. 

The  first  of  these,  in  natural  order,  is  that  the  decla- 
ration states  no  cause  of  action,  and  therefore  the  trial 
court  erred  in  overruling  the  defendant's  motion  in 
arrest  of  judgment.     The  ground  of  this  position   is 
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that  the  ordinance  which  the  defendant  is  charged  in  the 
declaration  with  having  violated  was  only  intended  to 
protect  the  public  against  the  danger  of  moving  ttains 
and  locomotives  at  public  places,  and  could  have  no 
legal  application,  as  between  the  railroad  company  and 
its  employees,  to  locomotives  being  run  in  the  com- 
pany's private  grounds.  This  same  question  was  pre- 
sented for  decision  in  Railroad  Co.  v.  Gilbert,  157  111. 
354,  41  N.  E.  724,  and  decided  adversely  to  the  conten- 
tion here  urged.  That  case  was  cited  and  followed  in 
Railroad  Co.  v.  Eggman,  161  111.  155,  43  N.  E.  620. 
We  have  given  due  consideration  to  the  argument  urg- 
ing the  overruling  of  these  decisions,  but 
•?AM-B^«i»f  ^^^  "^  suflScient  reason  for  so  doing.  The 
feytiBifta.*  power  of  the  municipality  to  pass  the  ordi- 
nance as  reasonably  tending  to  protect  per- 
sons against  injury  is  not  seriously  questioned,  and  we 
can  see  no  good  reason  for  holding  that  a  person  should 
be  deprived  of  that  protection  merely  because  he  is  at 
the  time  an  employee  of  the  company,  working  in  its 
yards  or  other  private  grounds.  The  declaration 
stated  facts  which,  if  proved,  entitled  plaintiflF  to 
recover.     Objections  were  made  to  the  introduction  of 

the  ordinance,  the  principal  objection  being 
uiuiilm" *ir  ^^^  same  as  that  made  to  the  sufficiency  of 
BrMeice.  the  declaration,  and  it  follows,  from  what 

has  already  been  said,  they  were  properly 
overruled.  The  ordinance  being  the  basis  of  plaint- 
iflF's  cause  of  action,  proof  of  its  existence  was  a  neces- 
sary part  of  her  case. 

It  is  insisted  that  the  giving  of  plaintiff's  first  in- 
struction   was   reversible   error,  the  objection   stated 

being  that  it  assumes  the  existence  of  certain 
■Vri3«M Vrwr.     material  facts  necessary  to  plaintiff's  right 

of  recovery.  We  agree  with  the  appellate 
court  that  this  is  a  misapprehension  as  to  the  purport 
of  the  instruction.  It  is  a  summing  up  of  the  facts 
assumed  to  be  necessary  to  support  the  action,  with  the 
conclusion  that,  if  the  jury  finds  these  facts  to  be  es- 
tablished by  the  evidence,  their  findings  should  be  for 
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the  plaintiff.  We  have  time  and  again  condemned  the 
practice  of  giving  such  instructions,  and  do  not  wish 
now  to  be  understood  as  retracting  or  modifying  any- 
thing which  we  have  previously  said  in  that  regard. 
Such  a  method  of  presenting  a  cause  of  action  or  de- 
fense, under  the  guise  of  instructing  the  jury  as  to  the 
law  of  the  case,  is  not  to  be  approved.  It  has,  how- 
ever, been  the  uniform  rule  of  decision  in  such  cases 
that,  where  an  instruction  of  that  character  omits  no 
material  fact  necessary  to  the  right  of  recovery,  a  re- 
versal will  not  be  ordered  because  of  its  having  been 
given.  We  are  inclined  to  concur  with  the  appellate 
court  in  holding  that  the  giving  of  plaintiff's  first 
instruction  in  this  case  was  not  reversible  error. 

Appellant  has  no  just  ground  of  complaint  of  the 
modincation  of  appellant's  third  instruction.  We  do 
not    regard   the  modification  as  prejudicial 

error.  As  asked,  the  instruction  should  Ji^'^JJjL'JKtl-' 
have  been  refused  altogether.  It  was  argu-  iwtnicUfM. 
mentative,  and  ignored  the  real  issue  in  the 
case,  namely,  whether  the  defendant  was  guilty  of  the 
negligence  charged  in  the  declaration,  thereby  causing 
the  alleged  injury  to  the  deceased  while  he  was  in  the 
exercise  of  due  care.  It  did  not,  as  contended,  instruct 
the  jury  that,  if  the  injury  was  the  result  of  accident, 
plaintiff  could  not  recover,  but,  in  effect,  told  them  that, 
if  the  deceased  had  not  changed  his  position  as  the 
eng'ine  approached  him,  he  would  not  have  been  struck, 
then,  as  a  matter  of  law,  his  administrator  could  not 
recover,  no  matter  what  care  or  diligence  he  was  at  the 
time  using  to  avoid  such  change  in  his  position.  By 
the  modification  the  defendant  was  given  the  benefit  of 
all  facts  upon  which  it  based  the  conclusion  that  the 
plaintiff  could  not  recover,  but  told  the  jury  that  the 
facts  so  stated  should  only  be  considered  in  connection 
with  all  the  other  evidence  in  the  case,  in  determining 
whether  deceased  was  guilty  of  negligence  which  di- 
rectly contributed  to  his  injury  ;  and,  if  they  believed 
from  the  evidence  he  was  so  guilty,  plaintiff  could  not 
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recover.     We  are  unable  to   see  how  this  modification 
in  any  way  prejudiced  the  defense. 

In  our  view  of  the  case,  it  is  not  important  to  con- 
sider whether  the  defendant  asked  such  an  instruction 
at  the  proper  time  to  find  for  the  defendant  as  brings 
before  this  court  a  consideration  of  the  question  as  to 
whether  the  evidence  tends  to  support  the  verdict  and 
judgment  below  as  a  matter  of  law.  If,  as  we  have 
said,  the  declaration  presented  a  good  cause  of  action, 

the  questions  for  the  jury  were  very  simple  : 
wlieviiiT**  I^id  ^^^  evidence  tend  to  prove  that  the  loco- 
motive and  train  were  being*  run  at  a  higher 
rate  of  speed  than  that  permitted  by  the  ordinance,  or 
without  ringing  a  bell,  as  therein  required  ?  Did  that 
negligence  directly  contribute  to  the  injury,  and  was 
the  deceased  at  the  time  in  the  exercise  of  proper  care 
for  his  own  safety  ?  It  cannot  be  seriously  contended 
that  there  was  no  evidence  produced  upon  the  trial  tend- 
ing to  establish  the  affirmative  of  each  of  these  facts, 
and  hence  the  verdict  and  judgment  in  the  circuit  court, 
'  affirmed  in  the  appellate  court,  conclusively  settles 
them. 

We  do  not  regard  other  grounds  of  reversal  urged 
of  sufficient  importance  to  be  further  noticed  than  has 
been  done  in  the  reasoning  and  conclusion  of  the  ap-  » 
pellate  court,  as  shown  in  its  opinion.     The  judgment 
of  that  court  will  accordingly  be  affirmed.      Affirmed. 


NOTE. 

Violation  of  Ordinance  Regulating  Speed— Effect  as  to  Injured  Em- 
ployee.— An  employee  of  a  railroad  company,  injured  by  reason  of 
the  violation  of  an  ordinance  regulating^  speed,  but  not  participat- 
ing therein,  can  maintain  an  action  against  the  company  for  the 
injuries  so  received.  Bluedorn  v*  Missouri  Pac.  R.  Co.,  108  Mo. 
439,  18  S.  W.  Rep.  1103. 

Nor  will  such  action  be  defeated  because  the  train  was  in  charge 
of  co-employees  of  plaintiff,  where  the  former  were  running  the 
train  pursuant  to  a  time-card  prepared  and  promulgated  by  the 
company.  Bluedorn  v,  Missouri  Pac.  R.  Co.,  108  Mo.  439,  18  S.  W. 
Rep.  1103. 

Section  1047  of  the  Mississippi  Code  of  1880  does  not  embrace 
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employees  amoui;;;'  those  to  whom  a  rig-ht  of  action  is  thereby  g-iven 
when  railroad  companies  run  their  trains  at  a  higher  rate  of 
speed  than  six  miles  an  hour  through  any  town,  city,  or  village. 
Dowell  V.  Vicksburg  &  M.  R.  Co.,  18  Am.  &  Eng.  R.  Cas.  42,  6X 
Miss.  519. 

The  fact  that  a  train  was  run  at  an  unlawful  rate  of  speed  within! 
a  city  is  no  ground  for  imputing  negligence  to  the  railroad  com- 
pany, as  between  it  and  its  employee,  where  there  is  no  evidence 
that  the  injury  to  the  latter  was  caused  by  collision  with  any  object. 
Lockwood  V.  Chicago  &  N.  W.  R.  Co.,  6  Am.  &  Eng.  R.  Cas.  151,  55 
Wis.  50,  12  N.  W.  Rep.  401. 


Kenneson 

V. 

West  End  St.  Ry.  Co. 

{Supreme  Judicial  Court  of  Mass.,  Suffolk,  Feb,  2$,  iSg?,) 

Death  of  Employee — Negligence — Sufficiency  of  Evidence.*— The 
plaintiff  cannot  recover  in  an  action  for  damages  for  the  negligent 
killing  9f  his  intestate  where  it  appears  from  the  evidence  that  the 
death  may  have  resulted  from  one  of  several  possible  causes,  some 
of  which  were  irreconcilable  with  the  possibility  of  negligence  on 
the  part  of  the  defendant. 

Exceptions  by  plaintiflF'from  superior  court,  Suffolk 
county.      Overruled, 

J.  D.  Long-^x^AiJ.  A.  Geoug'hjov  plaintiff. 
Williafn  B.  Sprout,  for  defendant. 

Holmes,  J.  This  is  an  action  for  running-  over  the 
plaintiff's  intestate  with  an  electric  car  on  which  he  was 
employed  as  motorman.  The  car  had  reached  its  des- 
tination, Somerville.  The  conductor  went  to  the  Som- 
erville  end,  shifted  the  trolley,  and  pushed  in  the  fend- 
er. The  deceased  took  off  the  motor  handles  and  gfong- 
tapper,  went  to  the  other  end,  which  now  would  be  the 
front  of  the  car,  and  was  seen  to  stoop  down  and  take 

♦See  Clare  v.  New  York  &  N.  E.  R.  Co.,  (Mass.)  6.  Am.  &  Eng.  R. 
Cas.,  N.  S.,  76. 
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hold  of  the  fender.  Very  shortly  afterwards,  the  car 
started,  and  he  was  caught  under  the  wheels,  and  fatally 
injured.  What  caused  the  car  to  start  is  wholly  un- 
certain. See  Ross  v.  Cordag-e  Co.,  164  Mass.  257,  41 
N.  £.  284.  It  is  suggested  that  the  car  was  defective, 
but  there  is  no  satisfactory  evidence  that  it  was,  or,  if  it 
was,  that  the  defect  was  or  ought  to  have  been  known 
to  the  defendant,  or  that  it  was  of  such  a  nature  as  to 
be  likely  to  cause  the  start.  It  is  equally  or  more  like- 
ly that  the  car  moved  after  the  trolley  was  turned  and 
readjusted,  because  the  electricity  had  not  been  fully 
shut  off,  or  because  the  deceased  in  some  way  moved 
the  cable  under  the  car  which  let  on  the  poWer.  The 
presiding  judge  was  right  in  taking  the  case  from  the 

The  examination  of  the  conductor  as  to  his  compe- 
tency to  say  what  a  trouble  with  the  electric  handles  in- 
dicated is  not  reported.  We  cannot  revise  the  judge's 
finding  that  the  witness  was  not  qualified  to  express  an 
opinion.  Com.  v.  Sturtivant,  117  Mass.  122*  137.  Ex- 
ceptions overruled. 
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Hoffman 
Flint  &  P.  M.  R.  Co. 

{.Supreme  Court  of  Michigan^  Sept.  /^,  iSgy,) 

Wrongful  Use  of  Street — Right  of  Adjacent  Lot  Owners.* — A  rail- 
road company,  which  had  obtained  permission  from  the  authorities 
to  use  a  street  for  its  railway,  but  subject  to  the  rights  of  adjacent 
lot  owners,  was  sued  by  the  assignee  of  one  of  such  owners  for  in- 
juries to  his  land  caused  by  the  unauthorized  use  of  such  street  in 
front  of  his  lot.  Held^  that  the  occupancy  of  the  street  was  a  con- 
tinuoas  wrong  on  the  part  of  the  defendant,  for  which  the  plaintiff 
could  recover  damages  which  had  accrued  year  by  year,  not  only 
during  his  ownership  but  while  the  land  was  in  the  possession  of 
his  assignor,  though  there  had  been  no  assignment  to  him  of  the 
latter's  right  to  collect  damages  for  such  wrong. 

Same — Measure  of  Damages. — And  the  extent  of  the  diminution 
in  rental  value  caused  each  year  by  such  wrongful  occupancy  is  the 
proper  measure  of  damages  recoverable  by  the  plaintiff. 

£rror  to  St.  Clair  county  circuit  court.     Reversed. 

William  T.  Mitchell^  for  appellant. 
Stevens  &  Graham^  for  appellee. 

Moore,  J.  January  7,  1884,  platntifF  became  the 
owner  of  lot  43,  lyin^  east  of  Merchant  street,  and 
between  the  said  street  and  the  St.  Clair  river,  and 
claims  to  be  the.  owner  of  the  fee  of  said  land  to  the 
center  of  Merchant  street.  In  April,  cii,itite< 
1889,  the  defendant  company  purchased 
the  Port  Huron  &  Northwestern  Railway.  The 
last-named  company  built  its  road  in  front  of 
the  lot  in  question  in  1880.  Before  doing  so  it 
obtained  permission  from  the  common  council  of  the 
city  of  Port  Huron  to  use  the  street  for  its  railway, 
subject  to  the  rights  of  the  adjacent  lot  owners.  The 
company  also  procured  a  release  from  Thomas  S. 
Skinner.  Mr.  Skinner  had  no  record  title  in  the  lot, 
but  claimed  an  equitable  interest  to  an  undivided  five- 
eighths  of  the  lot.      This  suit  was  begun  May  4,  1894. 

*See  notes  at  end  of  case. 
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The  declaration  filed  in  the  case  claims  damages  for 
injuries  done  to  said  lot  by  reason  of  the  unauthorized 
use  of  said  street  in  front  of  said  lot,  which  makes 
eg'ress  and  ing-ress  to  said  lot  difficult,  and  which,  it  is 
alleg-ed,  continued  from  the  1st  of  May,  1888,  from  day 
to  day,  and  continually,  up  to  the  time  of  bringing"  the 
suit.  No  release  was  ever  obtained  from  the  owners 
of  the  record  title  of  said  lot  43  by  the  railroad  com- 
pany. Testimony  offered  on  the  part  of  the  plaintiff 
tended  to  show  that  because  of  the  use  of  the  street  by 
the  railway  company  the  lot  has  been  depreciated  in 
value  $1,500.  The  testimony  on  the  part  of  the  de- 
fendant is  to  the  effect  that  it  has  not  been  depreciated 
at  all.  The  testimony  also  shows  that  the  lot  has  been 
in  the  actual  and  undisputed  possession  of  the  plaintiff 
and  his  grantors  and  their  tenants  for  over  20  years  ; 
that  prior  to  plaintiff's  obtaining  title  it  was  rented  to 
William  Le  Blanc,  a  boat  builder,  from  year  to  year, 
and  that  he  was  still  in  possession,  occupying  for  the 
plaintiff.  The  testimony  also  discloses  that  the  defend- 
ant company  is  now  occupying  the  tracks  in  front  of 
said  lot  and  upon  the  siding  on  Commercial  street  in 
substantially  the  same  manner  as  did  the  Port  Huron  & 
Northwestern  Railway  Company.  When  the  testi- 
mony was  all  in,  the  judge  charged  the  jury  as  follows: 
*'It  being  established  by  the  uncontradicted  testimony 
in  the  case  that  the  legal  title  to  lot  forty-three,  the 
premises  in  question  at  the  time  the  Port  Huron  & 
Northwestern  Railway  Company,  the  assignor  of  the 
defendant,  entered  upon  and  laid  its  main  track  and 
side  tracks  on  the  frontage  of  said  lot  on  Merchant 
street,  was  in  Calvin  Ames,  or  his  heirs  at  law,  and 
that  said  title  to  lot  forty-three  did  not  pass  to  the 
plaintiff  at  all  until  at  least  three  years  after  its 
construction  by  said  company  of  its  tracks  on  the 
frontage  of  said  lot,  and  the  plaintiff  having  made  no 
proof  of  any  assignment  to  him  by  said  Ames,  or  his 
heirs  at  law,  of  his  or  their  rights  to  have  or  collect 
the  damages  done  to  them  by  said  action  of  said 
company,  or  their  right  to  compensation  for  said  appro- 
priation of  their  land,  and  it  appearing  by  competent 
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and  uncontradicted  evidence  that  the  said  company  was 
licensed  and  authorized  by  the  city  to  construct  and 
maintain  its  tracks  in  said  street,  the  plaintiff  in  this 
action  cannot  recover  for  the  diminution  of  the  value  of 
lot  forty-three  caused  by  said  appropriation  of  the 
frontagfe  of  said  lot,  nor  can  he  recover  any  damages 
for  any  injurious  effects  of  the  mere  maintenance  and 
use  of  the  main  and  side  tracks  of  said  company  in  said 
street  in  the  usual  and  ordinary  way  in  which  such 
tracks  are  used  ;  and,  as  no  other  damage  is  alleged  or 
shown,  it  is  your  duty  to  render  a  verdict  in  favor  of 
the  defendant,  and  so  I  instruct  you  to  do."  The 
plaintiff  appeals. 

No  copy  of  plaintiff's  deed  to  lot  43  is  returned  with 
the  record,  but  it  is  not  questioned  by  counsel  that 
plaintiff  is  the  owner  in  fee  of  the  land  to  the  center  of 
Merchant  street,  subject  to  the  rights  of  the  public  to 
use  it  as  a  street.  It  is  the  claim  of  counsel  for  the 
defendant  that  a  railroad,  when  once  constructed,  is  of 
such  a  permanent  character  that  it  is  to  be  presumed 
that  it  will  remain  permanently  ;  that  when  the  railroad 
was  constructed  in  1880,  whatever  damages  were  done 
to  the  premises  occurred  at  that  time,  and  the  owner 
was  entitled  to  recover  not  only  the  damages  which 
had  then  accrued,  but  for  all  that  might  thereafter 
accrue  ;  and,  as  plaintiff's  grantor  had  not  assigned  to 
him  his  cause  of  action,  the  plaintiff  was  not  entitled  to 
recover.  Counsel  cite  in  favor  of  this  contention, 
Dunlap  V,  Railway  Co.,  50  Mich.  470,  15  N.  W.  555 ; 
McFadden  v.  Johnson,  72  Pa.  St.  335 ;  6  Am.  &  Eng. 
Enc.  Law,  588,  note  3  ;  Railroad  Co.  r.  Hetfield,  29  N. 
J.  L/aw,  206.  It  does  not  seem  to  us,  however,  that 
these  cases  meet  the  issue  here  presented.  The  defend- 
ant has  not  taken  exclusive  possession  of  a 
portion  of  plaintiff's  property.  Neither  the  SrjJf'EiJJttr 
defendant  nor  its  grantor  has  taken  any  iJj'JJiV'^* 
proceeding  to  condemn  the  right  of  way. 
The  license  granted  by  the  common  council  was  subject 
to  the  rights  of  the  adjacent  owners.  The  defendant 
has  not   acquired   any   right  of  occupancy   from   the 
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owners  of  the  record  title.  In  Railroad  Co.  x\  Heisel, 
38  Mich.  62,  it  was  held  that  the  city  authorities  could 
not  authorize  a  railroad  company  to  occupy  a  city  street 
with  its  tracks  and  business  without  compensation  to 
adjacent  owners ;  and  in  the  same  case  when  it  was 
here  the  second  time,  reported  in  47  Mich.  393,  11  N. 
W.  212,  it  was  said:  "If  the  railroad  company  had 
undertaken  in  any  legal  way  to  obtain  the  right  to 
occupy  the  street  previous  to  1873,  and  had  obtained  a 
condemnation  of  the  line  occupied,  the  question  of  any 
power  to  occupy  a  street  except  for  crossing,  and  the 
question  what  rights  could  be  reached  and  condemned 
under  the  statute,  so  as  to  give  a  title  to  lay  and  use 
the  railway  there,  would  both  become  material.  It  has 
been  a  matter  of  some  difficulty  to  determine  how  far 
private  interests  may  lawfully  be  interfered  with  when 
not  actually  granted  or  condemned.  But  there  can  be 
no  doubt  whatever  that  any  entirely  unauthorized  inter- 
ference with  any  recognized  right  whatever  is  a  good 
ground  of  action.  In  the  present  case  there  was  no 
lawful  occupancy  or  any  claim  of  permission  from  the 
city  shown  prior  to  1873,  and  no  pretense  of  authority 
from  plaintiflF  at  any  time.  She  has  not  been/cut  off  by 
any  supposed  grant  or  condemnation,  and  the  road  was 
laid  without  her  consent.  She  is,  therefore,  entitled  to 
damages  for  such  injury  as  she  has  suffered  from  the 
continued  aggression.  *  *  *  It  need  hardly  be 
said  that  nothing  can  be  fairly  termed  compensation 
which  does  not  put  the  party  injured  in  as  good  a  con- 
dition as  he  would  have  been  if  the  injury  had  not 
occurred.  Nothing  short  of  this  is  adequate  compensa- 
tion. In  the  case  of  land  actually  taken  it  includes  its 
value,  or  the  amount  to  which  the  value  of  the  property 
from  which  it  is  taken  is  depreciated.  *  *  *  In 
cases  where  damage  is  by  injury  aside  from  actual  tak- 
ing of  property,  the  rule  has  been  to  make  the  party 
whole  as  nearly  as  practicable ;  and  where  it  affected 
the  rental  value  or  enjoyment,  the  same  principle  has 
been  applied  as  in  other  cases.  There  is  no  reason, 
and,  so  far  as  we  can  discern,  no  law,  which  allows  the 
wrongdoer  to  cast  any  portion  of  an  actual  and  appre- 
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ciable  loss  on  the  party  whom  he  injures.  In  such  a 
case  as  this  it  is  in  the  power  of  the  company,  and 
always  has  been,  to  have  the  compensation  settled  once 
for  all,  and  to  get  any  benefit  which  the  law  attaches  to 
such  a  method  of  ascertainment.  Until  this  is  done, 
the  possession  is  a  continuous  wrong,  from  which,  as 
intimated  in  our  former  decision,  the  amount  accruing" 
year  by  year  is  recoverable.  The  following  are  caEses 
where  the  damage  done  was,  as  in  this  case,  distinct 
from  the  actual  taking  of  property-  injured," — citing  a 
large  number  of  cases.  In  that  case  the  reduction  in 
the  rental  value  during  the  years  sued  for  was  regarded 
as  a  reasonable  test  of  the  amount  of  damages,  the  court 
saying  the  reduction  of  rental  value  is  a 
recognized  element  of  annual  damages  in  all  5l!wiMl"" 
cases  of  injuries  from  misuse  of  highways, 
and  there  can  be  no  question  that  such  an  occupation  of 
any  highway  without  authority  is  actionable  if  any 
actual  damage  endues  to  the  adjacent  owner.  The 
plaintiff  was  allowed  to  recover  her  damages  for  the 
six  years  prior  to  the  commencement  of  the  suit.  We 
*  think  the  principle  announced  by  the  court  in  the  Hei- 
sel  Case  should  control  this  case.  It  is  doubtless  true 
that  so  much  delay  has  occurred  before  bringing  suit 
that  the  statute  of  limitations  has  run  so  as  to  prevent 
a  recovery  for  damages  for  more  than  six  years  prior  to 
bringing  suit.  We  think  the  plaintiff  should  have  been 
allowed  to  recover  for  any  diminished  rental  value  of 
his  premises  for  the  six  years  prior  to  the  commence- 
ment of  this  suit.  Judgment  is  reversed,  and  new  trial 
ordered.     The  other  justices  concurred. 

NOTES. 

Railroads  in  Streets — Wrongful  Occupancy — Continuing  Trespass. 
— Where  a  company  unlawfully  constructs  its  road  in  a  public 
street  so  as  to  interfere  with  the  private  rights  of  abutters,  it  con- 
stitutes a  continuing  trespass,  for  which  successive  suits  for  dam- 
ag'es  may  be  brought,  so  long  as  the  trespass  is  continued,  until  the 
occupation  ripens  into  title  b3rpre5cription.  L/amm  v.  Chicago,  St. 
P.,  M.  A  O.  R.  Co.,  46  Am.  &  Eng.  R.  Cas.  42,  45  Minn.  71,  47  N.  W. 
Kep.  455. 

Reduction  in  rental  value  is  a  recognized  element  of  annual  dam- 
af^e  in  all  cases  of  injuries  to  abutting  owners  from  the  misuse  of 
hiic'hways.  Grand  Rapids  A  I.  R.  Co.  v.  Heisel,  10  Am.  A  Kng.  R. 
Cas.  260,  47  Mich.  393, 11  N.  W.  Rep.  212. 
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{Supreme  Court  of  Illinois,  Dec,  22  ^  1S97,) 

Condemnation — Rules  of  Courts — Evidence. — A  rule  of  court,  on 
appeal,  must  be  shown  by  the  records  of  the  court  to  exist. 

Same — Damages — Juries. — Section  6  of  the  eminent  domain  act 
of  Illinois  provides  for  the  summons  of  a  special  jury  to  determine 
the  damages  to  be  allowed  in  condemnation  proceeding's  only  in 
vacation  time ;  and  where  they  are  set  for  hearing  in  term  time, 
such  damages  may  be  ascertained  by  a  regularly  impaneled  jury. 

Same — Inability  to  Agree — Evidence. — Where  the  pleadings  in 
such  proceedings  show  that  defendants  were  not  residents  or 
minors,  it  was  not  incumbent  upon  the  petitioner  to  prove  that  the 
parties  were  unable  to  agree  as  to  compensation  and  damage. 

Award  of  Damages — Province  of  Jury.*— In  such  proceedings, 
where  the  jury  have  inspected  the  property,  and  the  testimony  as 
to  the  proper  amount  of  damages  is  conflicting,'the  jury's  award 
will  not  be  disturbed. 

Same — Evidence — Admissibility. — In  such  proceedings  evidence  of 
sales  of  similar  property  by  a  witness  was  admissible,  not  to  show 
his  competency  as  a  witness,  but  as  a  test  of  the  value  of  his  testi- 
mony. 

Measure  of  Damages. — In  such  proceedings  the  proper  compensa- 
tion for  the  land  taken  is  its  fair  cash  value  at  the  date  of  the  filing 
of  the  petition. 

Same.* — The  test  of  the  damage  done  to  the  remainder  of  the 
land  by  the  construction  and  operation  of  the  railroad  is  the  com- 
parison of  its  market  values  before  and  after  those  events. 

Same — Evidence — Instructions. — An  instruction  to  the  effect  that 
the  jury  are  the  sole  judges  of  the  credibility  of  witnesses,  and  was 
not  necessarily  bound  by  the  testimony  of  any  witness,  but  might 
give  it  such  weight  as  they  might  believe  it  to  be  entitled,  and 
consider  the  testimony  of  each  witness  in  connection  with  the  evi- 
dence, and  their  view  of  the  premises,  was  not  objectionable  upon 
the  ground  that  it  instructed  the  jury  that  if  they  thought  their 
inspection  of  the  premises  furnished  a  more  reliable  basis  for  the 
assessment  of  damages  than  that  derived  from  the  testimony  of  a 
witness,  they  might  wholly  disregard  such  testimony. 

Bond  by  Petitioner — Payment  of  Award — Right  of  Entry.— The 
judgment  in  such  proceedings  ascertained  the  amount  of  compen- 
sation to  be  paid  by  petitioner  before  entering  upon  the  land,  pro- 

*See  Chicago  &  A.  R.  Co.  v.  City  of  Pontiac  {Hi,),  ante  p.  382,  and 
notes,  p.  402. 
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Tided  for  an  appeal  bond  by  the  property  owners,  but  also  provided 
that  the  railroad  company  mig-ht  enter  upon  the  use  of  the  land 
condemned  after  giving*  a  penal  bond  for  a  certain  sum.  //eld, 
that  where  defendant  had  appealed,  and  petitioner  had  filed  such 
penal  bond,  a  deposit  of  the  amount  awarded  with  the  county 
treasurer  was  not  a  condition  precedent  under  the  eminent  domain 
act  of  Illinois  to  the  rightful  occupation  of  the  land  by  the  railroad 
company. 

Appeai^  by  defendant  from  Cook  county  circuit 
court.  .  Afflrmed. 

JFranklin  P.  Simons,  for  appellants. 

Elbert  H.  Gary  and  Le  Grand  JV.  Perce,  for  appellee. 

Philwps,  C.  J.  Appellee  was  eng-ag-ed  in  building* 
an  elevated  railroad  between  Wilson  avenue  and  Har- 
rison street,  and  it  became  necessary  to  acquire  the 
west  50  feet  of  lots  12,  13,  14,  15,  ^  .^^ 
16,  17,  18,  19,  20,  21,  22.  23,  24,  25,  '"•"'*^' 
26,  27,  and  28  in  sublot  4  of  Sheffield's  addi- 
tion to  Chicago,  in  section  32,  township  40  N., 
rang-e  14  E.  of  the  third  P.  M.,  on  which  lots  were 
situated  17  tenement  building's,  located  on  Bissell 
street ;  and  it  became  necessary  to  take  about  five  feet 
of  the  rear  of  said  building's,  in  addition  to  the  wooden 
porches  thereof.  The  petition  for  condemnation  was 
filed  September  8,  1894,  and  was  referred  to  the  reg-u- 
lar  June  term,  1895,  of  the  circuit  court.  Affidavit  of 
known  residence  of  the  appellants  was  duly  filed,  and 
publication  made  pursuant  to  law.  The  appearance  of 
appellants  was  entered  on  January  4,  1895,  and  subse- 
quently the  cause  was  set  for  trial  for  Aug-ust,  27, 
1895. 

The  first  objection  made  by  appellants  is  that,  under 
the  rules  of  the  circuit  court  of  Cook  county,  the  time 
from  the  third  Monday  of  July  to  the  third  Monday  of 
September  of  each  year  constitutes  a  vacation,  as  to  all 
trials  by  jury,  and  other  proceeding's  therein  of  a  simi- 
lar nature,  and  that  no  jury  could  be  in  attendance  on 
said  court,  or  selected  in  the  manner  provided  by  said 
statute  for  the  trial  of  civil  suits,  as  all  except  emer- 
g-ency  business  was  suspended  at  that  time.  The 
circuit  court  issued  a  venire  for  75  jurors  to  appear  on 
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the  date  on  which  the  case  was  set  for  trial;  it  beingf  on 
a  date  during^  the  Aug-ust  term,  1895.  On  that  date 
the  appellants  entered  their  challenge  to  the  array,  and 
filed  affidavits  showing-  the  rule  of  court,  and  the 
selection  of  a  jury,  and  insisted  that  the  challeng-e  to 
the  array  should  have  been  sustained,  as  they  were  not 
selected  under  section  6  of  the  eminent  domain  act. 
The  two  objections  may  be  considered  tog'ether. 
While  a  rule  of  court  with  reference  to  the  proceedings 
and  practice  of  the  court  is  binding",  if  not  in  conflict 

with  the  statute  or  law,  yet  a  rule  of  court, 

bS?*" Co' rtT-  ^'  ^*  exists,  must  be  shown  by  the  records 
ETideoM.  of  the  court ;  and,  so  far  as  presented    by 

the  abstract  of  this  case,  it  is  not  shoM^n 
to  have  existed,  otherwise  than  by  the  affidavits  filed  in 
the  case.  The  existence  of  a  rule  of  court  depending- 
upon  the  record  must  be  shown  by  the  record,  and  not 
by  affidavit,  and  it  cannot  be  said  that  this  record 
shows  a  rule  of  court  providing*  for  a  vacation  from  the 
15th  of  July  to  the  15th  of  September.  By  reference 
to  the  statutes  of  the  state,  it  is  found  that  the  terms  of 
court  therein  provided  for  include  an  August  term  of 
the  circuit  court  of  Cook  county,  and  the  presumption 
would  necessarily  follow  that  the  court  had  a  jury.  If 
a  jury  was  not  in  attendance  on  the  court,  the  common- 
law  right  to  issue  a  venire  existed  in  the  court;  and, 
as  expressly  provided  by  section  12  of  chapter  78,  Rev. 
St.,  **In  case  a  jur}^  shall  be  required  in  such  court  for 
trial  of  any  cause  before  the  panels  shall  be  filled  *  * 
*  the  court  shall  direct  the  sheriff  to  summon  from 
the  bystanders,  or  from  the  body  of  the  county,  a  suf- 
ficient number,"  etc.  We  held  in  Hercules  Iron 
Works  V.  Elgin,  J.  &  E.  Ry.  Co.,  141  111.  491,  30  N. 
E.  1050,  in  reference  to  the  eminent  domain  act : 
**There  is  no  provision  made  for  obtaining-  a  jury 
where  the  case  is  to  be  heard  in  term  time,  and  it  fol- 
lows necessarily,  we  think,  that  the  compensation  is  to 
be  ascertained  by  the  jury  reg-ularlj^  impaneled  for  the 
term.  The  panel  having-  been  selected  according-  to 
the   statute   regulating  the  selection   or  choosing    of 
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jurors  for  the  court,  a  jury  is  provided  for  the  ascer- 
tainment of  compensation  as  'prescribed  bylaw.'  If 
jurors  from  the  reg-ular  panel  called  to  try  the  case 
were  not  freeholders,  it  would  amount  to  a  cause  for 
challeng-e  of  the  individual  jurors."  It  cannot  be  held 
that  the  court  erred  in  hearing*  the  case  at 
the  Aug-ust  term,  as  a  regular  term,  or  in  JSIIiJir**"**"" 
overruling  the  challenge  to  the  array. 
Jurisdiction  existed  in  the  court  to  hear  a  case  at  the 
Aug-ust  term,  and  a  jury  reg-ularly  impaneled  could 
ascertain  the  compensation  as  prescribed  by  law,  with- 
out its  being  necessary  for  the  court  to  select  a  panel 
as  provided  by  section  6  of  the  eminent  domain  act. 

It  was  contended  that  the  court  had  no  jurisdiction 
to  entertain  the  petition  unless  there  was  proof  of  the 
failure  on  the  part  of  the  petitioner  to  be 
able  to  ag-ree  with  the  lot  owner  as  to  the  J^et^'lJlSJii.** 
amount  of  compensation.  The  pleadings 
show  that  the  defendants  were  nonresident,  and  that 
certain  of  them  were  minors.  In  such  case  it  is  not 
necessary  to  show  by  proof  that  the  compensation  and 
damag-e  could  not  be  agreed  upon.  The  minors  could 
not  make  an  agreement. 

It  is  insisted  that  the  verdict,  in  awarding  compensa- 
tion and  damage,  is  not  in  accordance  with  the  evidence. 
Ag-reat  number  of  witnesses  were  examined, 
whose  testimony  was  conflicting,  both  as  to  Awtr4«f  Dtiiifes 
the  value  of  the  property  taken,  and  to  the  Jirj. 
damag'e  to  that  not  taken;  and,  while  the 
verdict  is  not  as  great  as  claimed  by  some  of  the  wit- 
nesses on  the  part  of  the  lot  owners,  yet  it  is  for  a 
larg-er  amount  than  is  claimed  by  some  witnesses  for 
the  petitioner.  Without  entering*  into  an  extended  dis- 
cussion of  this  evidence,  it  is  sufficient  to  say  that  the 
amount  of  compensation  awarded  by  the  verdict  of  the 
jury,  or  the  damage  assessed,  will  not  be  disturbed,  if 
within  the  evidence  oflFered.  It  appears  that  the  jury 
examined  the  property  and  heard  the  testimony,  and, 
by  their  own  examination,  were  authorized  to  take  that 
testimony,  in  connection  with  their  own  judgment,  into 
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consideration,  in  determining-  the  just  compensation  ; 
and  the  rule  is  that  where  there  is  diversity  of  opinion 
and  conflict  of  testimonj^  among  witnesses  as  to  the 
value  of  the  property  assessed  to  be  taken  or  damaged, 
and  where  the  jury  have  made  such  personal  inspection, 
this  court  will  not  revefse  on  the  ground  that  the  dam- 
agfes  are  excessive  or  inadequate,  or  that  the  evidence 
does  not  support  the  verdict,  as  the  jury  have  the  right 
to  base  their  verdict,  to  some  extent,  upon  their  own 
examination  of  the  property.  Railroad  Co.  r.  Blake, 
116  111.  163,  4  N.  E.  488;  Ward  v.  Railroad  Co.,  119 
111.  287,  10  N.  E.  365 ;  Snodgrass  v.  City  of  Chicago, 
152111.  600,  38  N.  E.  790;  O'Hare  v.  Railroad  Co., 
139  111.  151,  28  N.  E.  923,  in  which  latter  case  it  was 
held  :  "It  is  next  urged  that  the  evidence  fails  to  sus- 
tain the  verdict,  and  that  it  is  too  small.  The  evidence 
bearing  upon  the  value  was  conflicting,  ranging  from 
$7,631  to  $15,000.  The  verdict  was  for  $9,251,  and  it 
is  clear  that  there  is  ample  evidence  upon  which  to 
predicate  the  finding.  The  witnesses  severally  testi- 
fied to  their  experience  and  means  of  knowledge,  and 
the  jury  heard  them,  and  had  an  opportunity  to  judge 
of  their  intelligence  and  fairness,  which  we  do  not  pos- 
sess. The  jury  inspected  the  premises,  and  had  the 
advantage  of  a  personal  view  and  observation,  which 
they  were  authorized  to  consider  in  connection  with  the 
evidence  heard.  We  are  not,  therefore,  justified  in  in- 
terfering upon  this  ground."  The  contention  in  this 
case  is  that  the  verdict  is  too  small.  Under  the  author- 
ities above  cited,  that  question  was  peculiarly  within 
the  province  of  the  jury.     It  was  objected  on  trial  that 

evidence  of  sales  of  similar  property  by  wit- 
SSiiTiwm"""  nesses  was  inadmissible  to  be  shown  as  the 

basis  of  knowledge  of  a  witness.  A  trial 
court  has  a  large  discretion  in  the  admission  of  evidence 
on  this  subject,  and  knowledge  of  a  witness  derived 
from  actual  sales  is  never  a  test  of  competency,  but  is 
always  desired,  and  may  be  shown  for  the  purpose  of 
determining,  not  the  competency  of  the  witness,  but  the 
value  to  be  given  his  testimony.     Railroad  Co.  v.  Blake, 
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supra.  The  compensation  to  be  paid  for  land  actually 
damaged  is  to  be  found  by  the  jury,  from  which  there  can 
be  no  deduction;  but,  in  determining  whether  the  remain- 
der of  land  from  which  a  parcel  is  taken  is  damaged  by  the 
construction  and  operation  of  the  road,  the  test  is,  what 
is  the  fair  market  value  of  the  remainder  or  parcel  of 
land  not  taken,  by  reason  of  the  taking  of  a  part  thereof, 
and  the  construction  and  operation  of  the  road,  and 
whether  it  is  different  from  what  it  otherwise  would 
be  ;  and,  if  the  price  of  the  remainder  taken  is  not 
diminished,  it  is  not  damaged  by  such  construction  and 
operation.  Railway  Co.  v,  Stickney,  150  111.  362,  37 
N.  E.  1098. 

It  is  insisted  that  the  court  erred  in  giving  instruction 
No.  4,  which  was  to  the  eflFect  that  the  compensation  to 
be  paid  for  the  parcel  of  land  supposed  to 
have  been  taken  is  the  fair  cash  value  at  the    ^"!"  *'**"" 
date   of  filing  the  petition  ;\  but  it  was  the 
duty  of  the  jury  to  ascertain  such  compensation  from 
the  evidence,  including  their  own  view  of  the  premises. 
Instruction  No.  6  was  that,  in  determining         ^  ^ 
whether  the  remainder  of  any  lot  or  parcel 
of  land  not  taken  would  be  damaged  by  the  construction 
and  operation  of  a  railroad,  the  test,  again,  was  whether 
the  fair  cash  market  value  of  such  land  or  parcel  would 
be  less  by  reason  of  the  part  taken,  and   by  reason  of 
the  construction  and  operation  of  the  road.     Both  state 
correct  propositions  of  law,  and  it  was  not  error  to  give 
the  same. 

Objection  is  made  to  the  giving  of  instruction  No.  11, 
which  was  to  the  eflFect  that  the  jury  are  the  sole  judges 
of  the  credibility  of  witnesses,  and  each  of 
them,  and  that  the  jury  was  not  necessarily  SgTraetiH»!"""" 
bound  by  the  testimony  of  any  witness,  but 
they  might  give  it  such  weight  as  they  might  believe  it 
to  be  entitled,  and  consider  the  testimony  of  each  wit- 
ness in  connection  with  the  evidence,  and  with  their 
view  of  the  premises.  The  objection  made  to  this  in- 
struction is  that  if,  in  the  opinion  of  the  jury,  from  their 
inspection  of  the  premises,  they  believed  it  furnished  a 
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more  reliable  basis  for  the  assessment  of  damag'es  than 
that  derived  from  the  testimony,  they  would  be  justified  in 
wholly  disregarding-  the  testimony  of  the  witness.  The 
instruction  is  not  obnoxious  to  this  objection.  The 
jury  are  not  bound  to  accept  absolutely  the  opinion  of  a 
witness  as  to  value.  The  jury  are  the  sole  judg-es  of 
the  credibility  of  the  witnesses,  and  should  apply  the 
test  prescribed  under  the  instruction,  of  determining* 
the  weight  to  be  given  the  evidence,  and  that  evidence 
is  to  be  considered  in  connection  with  their  view  of  the 
premises  ;  and  this,  altogether,  constitutes  the  basis 
from  which  they  are  to  find  their  verdict.  There  was 
no  error  in  giving*  the  instruction  for  the  petitioner, 
and  the  error  assigned  in  refusing  five  instructions 
asked  by  the  lot  owner  are  not  well  taken.  Without 
extending  this  opinion  by  quoting  the  instructions,  it  is 
suflScient  to  say  that  the  propositions  stated  therein  are 
included  in  instructions  given,  and  there  was  no  error 
in  the  giving-  or  refusing  of  instructions. 

The  order  of   the  court  entering*  judgment  on  the 
verdict  of  the  jury  provides  that  the  appellee  should 

pay  to  appellants,  or  to  the  county  treasurer 
-ri«e?uf*'"  of  Cook  county  for  their  benefit,  the  sum  of 
EitiT."***"  *'    $39,393,  as  full  compensation  and  damag-es, 

and  upon  the  payment  of  the  same  the  peti- 
tioner might  enter  upon  the  property  condemned.  The 
judgment  further  provided  for  an  appeal  by  the  owners 
on  entering  into  a  'bond  in  the  sum  of  $250,  but  that, 
notwithstanding  the  execution  of  such  bond,  the  peti- 
tioner should  have  the  right  to  enter  upon  the  use  of 
said  property  upon  entering  into  a  bond  in  the  penal 
sum  of  $40,000,  with  surety  to  be  approved  by  the  court. 
Counsel  for  appellants  after  the  entering  of  this  judg- 
ment moved  that  appellee  should  be  required  to  tender 
this  money  awarded,  or  pay  it  into  the  county  treasury. 
To  this  motion  the  court  ruled  that  the  money  would 
be  required  to  be  tendered  when  appellants'  counsel 
waived  that  formality.  Appellants  then  insisted  that 
the  money  should  be  deposited  with  the  county  treas- 
urer.    The  appellants  filed  their  appeal  bond,  which 
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was  approved  ;  and  the  appellee  filed  its  bond  in  the 
sum  of  $40,000,  which  was  also  approved.  The  ques- 
tion presented  is,  where  such  bond  is  required  and 
given  and  approved,  where  the  lot  owner  prosecutes  an 
appeal,  must  the  petitioner,  in  addition  thereto,  deposit 
with  the  county  treasurer  the  amount  awarded  by  the 
jury  ?  This  cannot  be  regarded  as  an  open  question 
in  this  state,  under  the  construction  g'iven  the  eminent 
domain  act  by  this  court.  In  Railroad  Co.  v,  Phelps, 
125  111.  482,  17  N.  B.  769,  this  court  held  :  **  The  com- 
jjany  prayed  an  appeal  to  this  court,  which  was  allowed, 
on  petitioner  filing*  bond  on  appeal  in  the  sum  of  $5,000, 
with  approved  security  ;  the  said  bond  to  be  approved 
by  the  judge  of  the  county  court,  and  filed  in  thirty 
days  from  that  date  ;  *  *  *  the  condition  of  said  bond 
to  be  for  the  payment  of  such  compensation  as  might 
be  finally  adjudged  in  this  case.  The  court,  however, 
refused  to  make  an  order  permitting  the  petitioner  to 
go  into  possession  of  the  premises  sought  to  be  taken, 
upon  the  execution  of  said  bond,  to  which  ruling  of  the 
court  the  petitioner  at  the  time  excepted.  The  thirteenth 
section  of  the  eminent  domain  act,  and  under  which 
said  order  was  asked,  provides  as  follows  :  '  In  cases 
in  which  compensation  shall  be  provided,  as  aforesaid, 
if  the  party  in  whose  favor  the  same  is  ascertained  shall 
appeal  such  proceeding,  the  petitioner  shall,  notwith- 
standing, have  the  right  to  enter  upon  the  use  of  the 
property,  upon  entering  into  bond  with  sufficient  surety, 
payable  to  the  party  interested  in  such  compensation, 
conditioned  for  the  payment  of  such  compensation  as 
may  be  finally  adjudged  in  the  case  ;  and  in  case  of 
appeal  by  the  petitioner,  petitioner  shall  enter  into  like 
bond  with  approved  surety.'  While  this  section  does 
not,  in  express  terms,  provide  that  the  petitioning  com- 
pany, on  its  own  »appeal,  shall,  upon  filing  the  bond 
therein  provided  for,  have,  the  right  to  enter  upon  the 
use  of  the  property  pending  the  litigation,  nevertheless 
we  think  this  was  the  intention  of  the  legislature,  and 
any  other  construction  of  it  would  subject  the  peti- 
tioner to  great  loss  and  inconvenience  in  the  case  of  an 
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oppressive  and  unjust  judgfment,  from  which  an  appeal 
would  aflFord  the  only  relief.  Upon  a  careful  consider- 
ation of  the  question,  we  are  of  opinion  that  the  county 
court  erred  in  not  making*  the  order  in  question.  By 
such  entry  the  petitioner  only  acquires  the  temporary 
use  of  the  premises  pending*  the  litigation  ;  and,  so  far 
as  any  constitutional  question  is  concerned,  we  perceive 
no  difference,  on  principle,  between  a  case  like  this, 
and  one  where  a  railway  company  enters  upon  the  land 
of  another  for  the  purpose  of  making  preliminary  sur- 
veys and  locating-  its  line  of  road,  and  the  right  to  do 
this  is  not  questioned."  Again,  the  same  question  w^as 
before  this  court  in  Railroad  Co.  v.  Schneider,  127  111. 
151,  20  N.  E.  41,  where  it  was  held  :  ''The  case  of 
Railway  Co.  t;.  Phelps,  125  111.  482,  17  N.  E.  769,  is 
decisive  of  the  rig-ht  of  appellant  to  an  order  permitting" 
it  to  enter  upon  the  premises  sought  .to  be  condemned, 
on  filing  its  appeal  bond  in  conformity  with  the  order 
granting  an  appeal,  and  the  court  below  erred  in  refus- 
ing to  make  it ;  but,  as  the  same  'purpose  was  accom- 
plished by  paying  the  money  to  the  county  treasurer, 
the  judg-ment  would  not  be  reversed  for  that  error. 
*  *  *  Counsel  for  appellees  maintains  that  by  actually 
taking  possession  of  the  buildings  in  question,  and 
especially  by  a  removal  of  one  of  them,  and  permitting" 
the  other  to  stand  vacant  and  fall  into  ruin,  appellant 
has  put  it  out  of  the  power  of  the  court  to  grant  a  view 
of  the  premises  as  they  were  when  occupied  by  appel- 
lees ;  and  therefore  another  trial  cannot  be  had,  as  con- 
templated by  the  statute,  and  appellant  should  for  that 
reason  be  held  to  have  waived  its  rig"ht  to  insist  upon 
a  reversal  and  new  trial.  Assuming*  that  the  facts 
exist  as  stated  (of  which  there  is  no  proof  in  the  record), 
and  that  the  question  is  fairly  before  us  for  decision, 
we  have  no  hesitancy  in  holding  the  position  untenable. 
Section  13  of  the  act,  as  construed  in  Railway  Co.  r. 
Phelps,  supra y  gives  appellant  *  the  rigrht  to  enter 
upon  the  use  of  the  property '  pending  the  appeal. 
Section  12  of  the  same  act  gives  the  rigfht  of  appeal. 
The  position  of  counsel   amounts  to  saying  that  the 
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exercise  of  one  of  these  rights  is  a  waiver  of  the  other, 
whereas  by  the  very  terms  of  the  statute  they  are  con- 
current.  A  personal  examination  of  the  premises  to 
be  condemned,  by  the  jury,  may  be  desirable  in  most 
cases,  but  is  not  essential  to  a  trial  under  the  statute." 
In  the  Schneider  Case  it  was  contended  that,  by  taking* 
possession  under  the  judgment,  appellant  was  barred 
from  prosecuting  his  appeal.  The  point  was  well 
taken,  unless  under  the  statute  the  petitioner  had  the 
right  to  enter  under  the  judgment,  and  at  the  same  time 
seek  its  reversal  by  appeal.  The  court  held  that  such 
right  was  settled  by  the  Phelps  Case,  and  that  the 
order  and  judgment  was  not  error.  From  a  consider- 
ation of  the  entire  record,  the  judgment  of  the  circuit 
court  of  Cook  county  must  be  affirmed.     Affirmed. 

Carter,  J.,  dissents. 

Magruder,  J.  The  learned  chief  justice,  with  that 
respect  for  established  authority  which  always  charac- 
terizes his  official  conduct,  follows  the  decisions  already 
made  by  this  court.  But  it  is  a  serious  question  whether 
the  legislature  has  any  power  to  authorize  a  railroad 
company  or  a  municipal  corporation,  or  any  other  kind 
of  corporation,  to  take  a  man's  property,  or  enter  upon 
it,  by  merely  giving  him  a  bond,  and  without  paying 
him  for  his  property.  The  constitution  provides  that 
private  property  cannot  be  taken  without  just  compen- 
sation. Is  it  just  compensation  to  give  a  man  a  bond, 
upon  which  he  may  be  compelled  to  sue  in  order  to  get 
compensation  for  the  property  which  is  taken  from  him  ? 
As  the  power  thus  to  take  property  is  sustained  by 
judicial  decisions,  which  it  is  now  difficult  to  overrule 
without  interfering  with  much  that  has  already  been 
done  and  acted  upon,  it  is  to  be  hoped  that  the  legfislat- 
ive  branch  of  the  government  will  ere  long  come  to  the 
relief  of  the  people,  and  repeal  or  change  this  statute, 
so  odious,  and  of  such  doubtful  constitutionality. 


462  CARRIERS  OF  FREIGHT.  Vol.  IX 

(K.  S.) 

St.  Louis  &  S.^F.  Ry.  Co.  r.  Sherlock. 


St.  Louis  &  S.  F.  Ry.  Co. 


V, 


Sherlock. 

{Supreme  Court  of  Kansas ,  Jan  n  S,  i8g8.) 

Carriers— Damage  to  Freight— Contract  Limiting  Liability — Valid- 
ity.*— The  common  law  imposes  upon  railroad  companies,  as  com- 
mon carriers,  the  oblig^ation  to  pay  in  full  for  property  lost  by  them, 
which  they  have  undertaken  to  transport,  or  damages  to  the  extent 
of  the  injuries  such  property  may  have  sustained.  Section  13,  c. 
124,  Laws  1883  (section  17,  c.  69,  Gen.  St.  1897),  prohibits  railroad 
companies  from  changing  or  limiting  their  common-law  liability, 
except  by  regulation  or  order  of  the  board  of  railroad  commissioners. 
Held,  that  a  stipulation,  in  a  contract  for  the  shipment  of  live  stock, 
limiting  the  ifmount  for  which  the  railroad  company  shall  be  liable 
in  case  of  loss  or  injury,  made  without  the  permission  or  order  of 
the  board  of  railroad  commissioners,  is  invalid,  and  cannot  be 
enforced. 

(Syllabus  by  the  Court.) 

E^RROR  by  defendant  from  Wilson  county  district 
court.     Affinned. 

J.  W,  Gleed  and  C  Hamilton  (Gleed^  Ware  &  Gleed^ 
of  counsel),  for  plaintiff  in  error. 
C  S.  Reedy  for  defendant  in  error. 

DosTER,  C.  J.  The  defendant  in  error  shipped  his 
race  horses  over  the  line  of  railway  of  plaintiff  in  error 
from  Fredonia  to  Pittsburg",  Kan.  At  the  intermediate 
station  of  Columbus,  the  train  upon  which  the  animals 
were  carried  neg^ligently  collided  with  another  train  of 
the  plaintiff  in  error.  The  horses  were  injured,  as  a 
result  of  the  collision.  A  suit  for  damages  was  insti- 
tuted, and  a  verdict  and  judgment  for  plaintiff  were 
rendered.  From  this  judgment  the  defendant  below 
prosecutes  error  to  this  court.     The  claims  of  error  are 

*As  to  Limitation  of  Liability  to  Fixed  Amount,  see  7  Am.  ft 
Bng.  R.  Cas.,  N.  S.,  573;  and  see  generally  5  Am.  &  Kng.  Encycl. 
of  Law,  2nd  Ed.,  328. 
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based  solely  upon  instructions  gfiven,  and  requests  for 
instructions  refused.  These  instructions  and  refusals 
to  instruct  involve  an  interpretation  of  the  contract  of 
shipment  entered  into  between  the  parties,  and  a  con- 
struction of  the  law  relative  to  contractual  limitations 
upon  the  liability  of  railroad  companies  as  common 
carriers. 

The  defendant  in  error  engug-ed  a  car  of  the  com- 
pany's agfent,  for  the  shipment  of  his  horses,  and 
executed  with  the  ag-ent  an  ordinary  shipping  contract, 
on  one  of  the  company's  usual  printed  forms.  Prefixed 
to  this  contract,  and  at  the  top  of  the  same  sheet,  was 
some  other  printed  matter,  in  the  following*  form  : 
*'Form  34)^.  St.  Louis  &  San  Francisco  Railway 
Company.  Rules  and  Reg^ulations  for  the  Transporta- 
tion of  Live  Stock.  Live  stock,  L.  C.  L.,  of  all  kinds* 
at  the  following  estimated  weights  :  One  horse  (geld- 
ing and  mare)  or  pony,  mule,  or  horned  animal,  2,000 
lbs.;  two  animals  3,500  lbs.;  three,  5,000  lbs.; 
each  additional  animal,  1,000  lbs.  Bulls,  2,000  lbs. 
each.  Burros»  750  lbs.  each.  Calves  (under  1 
year),  500  lbs.  each.  Colts  (under  1  year),  750  lbs. 
each.  Cow  and  calr  together,  2,500  lbs.  Goats  in 
crates,  estimated  weight,  200  lbs.  each.  Hogs,  actual 
weight.  Mare  and  colt  (colt  under  1  year)  together, 
2,500  lbs.;  each  additional  colt  (under  1  year  old),  500 
lbs.  Sheep,  200  lbs.  each.  Stallions  or  jacks,  3,000 
lbs.  each.  In  case  the  owner  or  consignor  agrees  to 
save  the  St.  Louis  &  San  Francisco  Railway  Company 
from  liability  for  any  or  all  of  the  causes  enumerated  in 
the  following  contract,  and  also  agrees  to  load,  unload, 
feed,  water,  and  attend  to  the  stock  himself,  etc.,  as 
specified  therein,  the  special  rates  of  tariff  based  on 
such  contract  will  be  given.  The  said  St.  Louis  & 
San  Francisco  Railway  Company,  as  aforesaid,  will  not 
assume  any  liability  in  excessof  the  folio  wing  valuation 
by  shippers :  Each  horse  or  pony  (gelding,  mare,  or 
stallion),  mule  or  jack,  $100 ;  each  ox  or  bull,  $50 ; 
each  cow,  $30  ;  each  calf,  $10 ;  each  hog ,  $10 ;  each 
sheep  or  goat,  $3.     Where  the  declared  value  exceeds 
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the  above,  an  addition  of  25  per  cent,  will  be  made  to 
the  rate  for  each  100  per  cent.,  or  fraction  thereof,  of 
additional  declared  valuation  per  head.  Animals 
exceeding-  in  value  $800  per  head  will  be  taken  only  by 
special  arrangement."  Immediately  below  the  above 
rules  and  regulations  was  the  contract  proper,  in  the 
following  form :  **Live-Stock  Contract.  No.  of  Cars, 
16,389.  Initials,  A.  F.  Fredonia,  Kas.,  Station,  Aug-. 
14,  1892.  This  agreement  was  made  between  the  St. 
Louis  &  San  Francisco  Ry.  Co.,  of  the  first  part,  and 
Wm.  Sherlock,  of  the  second  part,  witnesseth  :  That 
whereas,  the  said  St.  Louis  &  San  Francisco  Rv.  Co., 
as  aforesaid,  transports  live  stock  only  as  per  above 
rules  and  regulations :  Now,  in  consideration  that  the 
said  party  of  the  first  part  will  transport  for  the  party 
of  the  second  part  one  car  load  of  horses  to  Pittsburg, 
Kansas,  station,  at  the  rate  of  26.75  dollars  per  car 
load, — the  same  being  a  special  rate,  lower  than  the 
regular  rates  mentioned  in  their  tariff, — ^the  said  party 
of  the  second  part  hereby  releases  said  party  of  the 
first  part  from  the  liability  of  a  common  carrier  in  the 
transportation  of  said  stock,  and  agrees  that  such 
liability  shall  be  only  that  of  a  private  carrier  for  hire, 
and  from  any  liability  for  any  delay  in  shipping  said 
stock  after  the  delivery  thereof  to  the  agent  of  said 
party  of  the  first  part,  or  for  any  delay  in  receiving  the 
same  after  being  tendered  to  said  agent.  The  evidence 
that  the  said  party  of  the  second  part,  after  a  full 
understanding  thereof,  assents  to  all  the  conditions  of 
the  foregoing  contract,  is  his  signature  hereto.  J.  D. 
Lingenfelter,  agent  for  St.  Louis  &  San  Francisco 
Railway  Company.  Wm.  Sherlock,  Shipper.  Wit- 
ness :  J.  W.  Lingenfelter.  (To  be  other  than  either  of 
the  contractors.)     Executed  in  duplicate." 

It  is  contended  on  behalf  of  the  plaintiff  in  error 
that  the  declaration  made  in  the  contract  proper,  above 
quoted,  that  the  railway  company  **  transports  live 
stock  only  as  per  above  rules  and  regulations"  incor- 
porated such  rules  and  regulations,  by  the  reference 
thereto,   into  the  contract  of  shipment,  and  thereby 


Am.  A  Engr.  CARRIERS  OF  FREIGHT.  465 

R.  CaB. 

St.  Lonis  Sl  S.  F.  Ry.  Co.  v,  Sherlock. 

charg-ed  the  shipper  with  notice  that  the  company 
assumed  only  a  limited  liability  for  the  payment  of 
losses,  if  any  occurred,  unless  the  value  of  the  animals 
shipped  was  specially  stated  to  exceed  the  schedule 
rate,  and  that  the  failure  of  the  shipper  to  declare  the 
value  of  his  animals  to  be  greater  than  the  limited  sum 
named  implied  his  assent  to  the  company's  declaration 
of  limited  liability ;  and  it  is  forcibly  contended  that 
inasmuch  as  the  transportation  charges  were  properly 
based,  in  part,  upon  the  schedule  value  of  the  animals 
shipped,  the  contract  of  limited  liability  was  one  reason- 
able and  just  to  make.  Well-considered  cases  have  held 
that  matter  not  printed  or  written  in  the  instrument  to 
which  the  shipper  afl&xes  his  signature,  but  referred  to 
as  appended  to  it,  or  to  be  found  on  the  back  of  it,  can- 
not be  thus  incorporated,  by  such  reference,  as  an 
integral  part  of  the  contract.  Ormsby  v.  Railroad 
Co.,  4  Fed.  710;  Railroad  Co.  v.  Manufacturing  Co., 
16  Wall.  319.  We  may,  however,  for  the  purposes  of 
the  law  as  we  find  it,  concede  the  correctness  of  the 
interpretation  which  plaintiff  in  error  places  upon  the 
contract  in  question, — concede  that  the  contract  proper 
incorporates,  by  reference  thereto,  the  printed  rules 
and  regulations,  and  that  the  two,  in  combination,  make 
but  a  single  instrument.  The  common  law  imposes 
upon  a  common  carrier  the  obligation  to  safely  trans- 
port and  deliver  the  goods  of  the  public  generally,  and, 
for  a  failure  to  do  so,  compels  it  to  respond  in  damages 
to  the  extent  of  the  losses  sustained.  These  rules  of 
duty  and  liability  are  fixed  in  considerations  of  public 
good,  and  do  not  arise  ex  contracttv.  The  policy  of  the 
law  attaches  the  obligation  and  responsibility  in  ques- 
tion to  the  oflSce  or  calling  of  the  common  carrier.  The 
services  of  a  carrier  are  of  a  necessitous  character,  and 
are  in  constant  demand  by  the  general  public.  There- 
fore the  duty  of  performance  upon  the  part  of  those 
who  undertake  the  business  of  carriage  is  in  the  nature 
of  a  public  office  or  trust.  When  the  business  of  car- 
riage started  upon  the  growth  which  has  reached  its 
present  magnitude,  and  began  to  be  monopolized  by 
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large  incorporated  companies,  contractual  devices  were 
resorted  to  for  the  purpose  of  mitigfating*  the  rigor 
with  which  the  common  law  held  the  carriers  to  ac- 
countability for  the  full  measure  of  losses  sustained. 
Among  the  first  of  such  devices  were  posted  notices 
that  the  carrier  assumed  a  conditional  or  partial  liability 
only,  which  the  shipper  was  presumed  to  have  seen 
and  assented  to.  This  was  soon  after  superseded  by 
stipulations  to  the  same  effect  inserted  in  the  contract 
of  shipment,  or  otherwise  specially  brought  to  the 
shipper's  notice.  Ray,  Neg.  Imp.  Duties  (Freight 
Carr.)  c.  2.  The  question  whether,  upon  common-law 
principles,  a  common  carrier  may  stipulate  with  the 
shipper  for  exemption  from  its  common-law  liabilities, 
is  a  vexatious  and  confusing  subject  of  controversy  in 
the  courts.  By  some  it  is  held  that  the  public  nature 
of  the  business  of  carriage  imposes  the  obligations 
named  upon  those  who  assume  the  conduct  of  such 
business,  from  which  they  can  relieve  themselves  by 
no  act  of  their  own  ;  that  such  obligations  are  conditions 
annexed  to  the  office,  from  which  the  carrier  can  be 
exempted  only  by  legislative  enactment.  Other,  and 
perhaps  a  greater  number  of,  cases  hold  that,  while 
the  law  will  not  permit  the  carrier  to  contract  for  im- 
munity from  the  consequence  of  its  own  negligence,  it 
will  allow  it  to  agree  with  the  shipper  upon  the  extent 
of  its  liability  in  case  of  loss  by  the  acts  of  others,  or 
its  own  nonnegligent  accidents.  And  still  others  hold 
that,  while  it  may  not  stipulate  for  total  exemption 
from  liability  for  its  own  negligence,  it  may  neverthe- 
less, as  in  the  case  of  the  insurance  feature  of  its  obli- 
gation, agree  upon  the  extent  of  its  liability  in  case  of 
loss  or  injury  through  its  own  negligence.  However, 
it  is  held  by  all  the  courts  which  admit  the  right  to 
stipulate  for  a  limited  liability  that  the  terms  of  the 
contract  must  be  proposed  by  the  carrier  in  under- 
standable language,  be  fair  and  reasonable  between  the 
parties,  and  be  accepted  by  the  shipper  without  the 
practice  upon  him  of  fraud  or  imposition.  What  the 
common  law  in  question  really  is,  has  been  a  subject 
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of  contrary  opinion  in  this  state.  .Express  Co.  v. 
Foley,  46  Kan.  457-472,  26  Pac.  665.  It  is  not  neces- 
sary, however,  for  us  to  undertake  to  determine  it. 
What  has  been  &aid  as  to  the  divergfent  views  of  the 
courts  has  been  by  way  of  introduction  to  a  statement 
of  the  legislative  enactment  of  this  state,  which  deter- 
mines for  us  the  rule  of  decision  to  be  made.  Section 
13,  c.  124,  Laws  1883  (section  17,  c.  69,  Gen.  St.  1897), 
declares  it  in  a  single  and  emphatic  sentence.  **No 
railroad  company  shall  be  permitted,  except  as  other- 
wise provided  by  regulation  or  order  of  the  board  [oi 
railroad  commissioners],  to  change  or  limit  its  common- 
law  liability  as  a  common  carrier."  The  common-law 
liability  of  railroads  as  common  carriers  was  to  make 
the  shipper  whole,  by  payment  in  full  for  property 
lost,  or  damages  to  the  extent  of  the  injuries  sustained. 
If  formerly  this  liability  could  be  limited  by  contract 
with  the  shipper,  it  can  be  done  so  now,  as  a  matter  of 
legal  right,  only  by  the  permission  or  order  of  the 
board  of  railroad  commissioners.  No  such  order  or 
permission  has  been  given  ;  at  least,  the  giving  of  it  is 
not  claimed.  The  judgment  of  the  court  below  is 
therefore  afl&rmed. 
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V, 

GoRMLEY  et  al. 
{Supreme  Court  of  TexaSyJan.  17,  i8g8,) 

Death  of  Employee  —  Overhead  Structure  —  Negligence  —  Instruc- 
tfon^s.* — In  an  action  to  recover  damag-es  for  the  death  of  a  brake- 
man,  alleged  to  have  been  caused  bj  defendant's  negligence  in 
allowing  an  overhanging  spout  attached  to  one  of  its  water  tanks 
to  remain  out  of  repair,  such  spout  having  struck  and  caused  the 
death  of  decedent  while  he  was  upon  the  top  of  a  car  at  night  in  the 
performance  of  his>  duty,  the  following  instruction  furnished  no 
guide  to  the  jury  in  deciding  the  question  whether  defendant  was  or 
was  not  guilty  of  negligence  :  '^Negligence,  in  a  general  sense,  is 
any  omission  to  perform  a  duty  imposed  by  law  for  the  protection  of 
one's  own  person  or  property  or  the  person  or  property  of  another," 

Same. — And  it  was  error  to  instruct  the  jury  in  euch  action  that  a 
higher  degree  of  care  was  due  by  defendant  to  decedent,  on  account 
of  the  exposure  of  his  life  and  limbs  to  danger,  than  to  other  em- 
ployees not  so  much  exposed,  the  same  degree  of  care  being  due  by 
it  to  all  its  employees. 

Same — Due  Care. — The  instruction  that,  '*by  ordinary  care  is 
meant  that  degree  of  care  which  may  be  reasonably  expected  of  a 
person  in  the  situation  of  the  person  alleged  to  have  been  injured 
at  the  time  the  injury  was  inflicted,"  is  erroneous,  if  intended  to  ap- 
ply to  defendant,  the  care  due  by  defendant  to  decedent  not  being 
determinable  from  what  might  be  reasonably  expected  of  decedent. 

Same. — In  furnishing  and  maintaining  its  structures  such  defend- 
ant was  under  obligation  to  its  employees  to  use  only  such  care  as  a 
person  of  ordinary  prudence  would  have  used  under  like  circum- 
stances . 

Same — Harmless  Error. — Where  defendant  in  such  action  alleged 
that  a  violation  of  a  certain  rule  of  the  railroad  company  by  dece- 
dent was  the  proximate  cause  of  his  death,  and  the  jury  were  in- 
structed that  it  was  incumbent  on  defendant  to  prove  that  decedent 
knew  of  such  rule.  Held,  that  such  instruction  was  harmless  error, 
the  evidence  not  showing  that  the  death  resulted  from  violation  of 
such  rule. 

Same. — It  was  not  error  to  refuse  to  again  instruct  as  to  a  point 
which  had  been  submitted  to  the  jury  in  another  instruction. 

Bills  of  Exceptions — Province  of  the  Court.— -Where  the  evidence 
objected  to  is  included  in  a  single  bill  of  exceptions,  and  part  of  it  is 
admissible,  it  was  not  error  to  overrule  entire  bill,  it  not  being  the 

*See  Gusman  v,  Caffery  Cent.  Refinery  &  R.  Co.,  I^imited,  (Lra.) 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  463,  and  note,  p.  470. 
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duty  of  the  court  to  separate  the  admissible  from  the  inadmissible 
evidence. 

Defective  Structures— Notice  to  Agent  Not  Notice  to  Principal. — 
Notice  to  an  agent  of  a  railroad  company  as  to  its  defective  struct- 
ures is  not  notice  to  the  company,  unless  it  is  shown  that  It  was  the 
duty  of  the  agent  to  convey  such  notice  to  his  principal. 

Error  by  defendant  to  court  of  civil  appeals  of 
Fourth  supreme  judicial  district.     Reversed. 

McNealy  Harvjood  &  Walsh  and  A,  JL.  Jackson^  for 
plaintiff  in  error. 

A,  B.  Davidson  and  Atkinsoti  &  Abernethy^  for  de- 
fendants in  error. 

Brown,  J.  This  suit  was  instituted  by  Lillie  Gorm- 
ley, (now  Burnett)  in  her  own  rig-ht  and  as  next  friend 
of  her  infant  son,  D.  J.   Gormley,  and  by  ^^ 

Thomas  and  Ann  Gormley,  to  recover  of  the 
railroad  company  damages  for  the  death  of  David 
Gormley,  who  was  the  husband  of  Lillie  and  the  father 
of  the  minor,  D.  J.  Gormley,  and  was  the  son  of 
Thomas  and  Ann  Gormley.  During*  the  pendency  of 
the  suit,  Lillie  Gormley  intermarried  with  V.  D.  Bur- 
nett, who  joins  her  in  this  action.  The  court  of  civil 
appeals  filed  the  following-  conclusions  of  fact:  *'On 
the  27th  day  of  August,  1892,  the  appellee,  Lillie  Bur- 
nett was  the  wifeof  D.  J.  Gormley.  The  appellee  David 
J.  Gormley  is  his  son,  and  Thomas  and  Ann  Gormley 
are  deceased's  parents.  On  the  date  above  mentioned 
D.  J.  Gormley  was  in  the  employ  of  appellant  company 
in  the  capacity  of  a  brakeman  on  one  of  its  freight* 
trains,  which  was  then  being  run  over  its  road.  .  That 
on  the  night  of  the  day  stated  D.  J.  Gormley  was  sit- 
ting on  top  of  one  of  the  cars  of  said  moving  train,  in 
the  performance  of  the  duty  of  his  employment,  and 
that  while  so  riding  upon  said  car  in  his  place  of  duty 
he  was  without  any  fault  or  negligence  on  his  part 
proximately  contributing  to  the  accident,  struck  by  a 
spout  attached  to  one  of  appellant's  water  tanks,  which 
spout  the  appellant  negligently  allowed  to  be  and  re- 
main out  of  repair,  and  to  overhang  its  railfoad  track  and 
car  upon  which  Gormley  was  sitting,  and  the  force  of 
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the  blow  from  said  spout  knocked  him  ofP  the  car,  and 
he  was  run  over  by  the  cars  attached  to  said  train,  and 
thereby  so  injured  that  he  died  on  the  following-  day. 
That  by  reason  of  his  death,  which  was  proximately 
caused  by  said  neg-lig-fence  of  appellant,  his  wife,  Lillie, 
was  damag-ed  in  the  sum  of  $2,500,  and  his  son,  David 
J.,  in  the  sum  of  •$4,000.  "•  *  Upon  a  trial  before  a  jury, 
verdict  was  returned  and  judgement  rendered  for  the 
plaintifPs  for  $6,500,  which  was  apportioned  as  follows: 
$2,500  to  Lillie  Burnett  and  $4,000  to  the  son,  D.  J. 
Gormley,  which  judgment  was  affirmed  by  the  court  of 
civil  appeals. 

In  its  application  for  this  writ  of  error  the  railroad 
company  sets  up  a  number  of  grounds  that  we  do  not 
think  it  necessary  to  give  special  attention  to,  because 
they  are  either  immaterial  or  not  well  taken.  We  will 
consider  such  of  the  grounds  presented  in  the  petition 
for  writ  of  error  as  we  deem  to  be  material  and  neces- 
sary to  be  examined  with  a  view  to  another  trial. 

The  judge  of  the  trial  court  charged  the  jury  as  fol- 
lows :  **(4)  Negligence,  in  a  general  sense,  is  any  omis^ 
sion  to  perform  a  duty  imposed  by  law  for  the  protec- 
.tion  of  one's  own  person  or  property  or  the  person  or 
property  of  another.  (5)  Negligence  to  some  extent 
should  be  measured  by  the  character,  risk,  and  expos- 
ure of  the  business  engaged  in,  and  the  degree  of  care 
of  all  parties  is  higher  when  the  lives  and  limbs  of 
themselves  or  others  are  endangered  than  in  ordinary 
cases.'*  **(7)  By  ordinary  care  is  meant  that  degree  of 
care  which  may  reasonably  be  expected  of  a  person  in 
the  situation  of  the  person  alleged  to  have  been  injured 
at  the  time  the  injury  was  inflicted." 

The  fourth  and  fifth  parag'raphs  of  the  court's  charge 
to  the  jury  announce  abstract  principles  of  law,  which 

furnished  no  g'uide  to  the  jury  in  deciding 
^rakMurSine!  uoon  the  issue  of  negligence.  That  portion 
SSidS"r'**"  ^^  ^^^  fif**^  paragraph  which  informed  the 

jury  that  '*the  degree  of  care  of  all  parties 
is  higher  when  the  lives  and  limbs  of  themselves  or 
others  are  endangered  than  in .  ordinary  cases"  is  not 
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correct,  as  applied  to  this  case.  According  to  that 
statement,  the  degree  of  care  required  of  the  defendant 
towards  the  deceased  would  be  higher  if  his  ^^^ 

life  and  limbs  were  endangered  in  the  ser- 
vice than  towards  another  employee  who  was  not  ex- 
posed to  such  danger.  The  law  imposed  upon  the 
defendant  the  exercise  of  ordinary  care  to  provide  for 
each  and  all  employees,  machinery,  roadbed,  and  appli- 
ances reasonably  safe,  and  to  exercise  like  care  to  main- 
tain them  in  that  condition.  The  degree  of  care  does  not 
vary  with  the  increase  or  diminution  of  danger.  It 
continues  to  be  ordinary  in  degree,  but  the  quantum  of 
diligence  to  be  used  differs  under  different  conditions. 
Railway  Co.  v.  Smith,  87  Tex.  348,  28  S.  W.  520. 
For  example,  we  will  suppose  that  in  the  construction 
of  defendant's  railroad  it  built  a  culvert  over  a  small 
ravine,  the  foundation  and  timbers  of  which  were  com- 
paratively light,  and  that  it  also  constructed  a  bridge 
over  a  river,  putting  in  piers  with  heavy  foundations, 
deeply  laid  in  the  earth,  and  using  iron  for  the  super- 
structure instead  of  wood.  In  each  instance  the  degree 
of  care  required,  as  to  employees,  was  ordinary,  but 
the  amount  of  care  to  be  exercised  in  the  construction 
of  the  bridge  was  much  greater  than  in  building  the 
small  culvert,  because  there  would  be  greater  danger 
in  its  use,  and  a  man  of  ordinary  prudence  would  use 
more  diligence  to  provide  against  injury. 

The  seventh  paragraph  gives  the  only  definition  of 
ordinary  care  that  is  to  be  found  in  the  ^  e-iiecare 
charge  of  the  court.  If  intended  to  apply 
to  the  defendant,  it  was  erroneous  in  making  the  con- 
duct to  be  expected  of  the  deceased  the  standard,  leav- 
ing each  juror  to  determine  what  might  be  reasonably 
expected  of  the  injured  party.  The  care  which  the 
defendant  v\^as  bound  to  exercise  towards  deceased 
could  not  be  determined  by  what  the  latter  would  be 
expected  to  do.  The  degrees  of  care  to  be  used  by 
both  might  be  the  same,  but  not  necessarily  so.  If 
the  deceased  had  been  a  passenger,  the  care  exacted  of 
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him  would  have  been  ordinary,  while  the  law  would 
have  imposed  upon  defendant  the  hig'hest  degree.  The 
degree  of  care  is  fixed  by  the  relations  of  the  parties 
as  master  and  servant  or  carrier  and  passeng-er,  but  the 
qua7itum  of  vig-ilance  to  be  exercised  must  be  deter- 
mined bv  the  circumstances.  More  care  must  be  used 
whenever  there  is  greater  dang-er. 

The  tenth  parag-raph  in  the  court's  charge  is  in  part 
^^^  as  follows  :     *'It  is  a  duty  imposed  by  law 

upon  the  railway  companies  to  do  every- 
thing that  can  be  reasonably  done  for  the  safety  of 
their  employees,  and  to  have  the  structures  erected 
along  and  by  their  lines  of  road  for  use  in  connection 
with  the  running  and  operating  of  their  trains  along 
such  lines  of  road  to  be  reasonably  safe  ;  and  a  failure 
to  do  so  will  render  a  corporation  liable  for  any  damage 
resulting  to  such  employees."  This  charge  imposed 
upon  the  railroad  company  a  degree  of  diligence  which 
is  not  required  of  it  except  as  a  carrier  of  passengers. 
To  "do  everything  that  can  be  reasonably  done"  is  all 
that  could  be  expected  of  very  prudent  persons,  and 
constitutes  the  highest  degree  of  care  that  the  law 
imposes  upon  railroad  companies.  The  law  does  not 
require  the  railroad  company,  as  a  duty  to  employees, 
*'to  have  the  structures  to  be  reasonably  safe,"  but 
requires  that  it  should  exercise  ordinary  care  to  keep 
them  in  that  condition.  It  may  be  that  the  judge  who 
drew  this  charge  intended  that  it  should  read,  **Ajid 
do  everything  that  can  reasonably  be  done  to  have  the 
structures,"  etc.  If,  however,  we  read  it  in  that  way, 
it  is  still  subject  to  the  objection  that  it  imposes  a 
greater  burden  upon  the  railroad  company  than  is  re- 
quired by  law.  The  railroad  company  was  required 
by  law  to  use  such  care  as  a  person  of  ordinary  pru- 
dence would  have  used  under  like  circumstances  to  fur- 
nish structures  and  appliances  which  were  reasonably 
safe,  and  to  use  such  care  to  maintain  them  in  that 
condition. 

In  the  thirteenth  paragraph  of  the  charge  given  by 
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the  court  to  the  jury  it  is,  in  substance,  stated  that  it 
is  lawful,  for  a  railroad  company  to  make 
reasonable  rules  and  regulations  for  the  BJUrT"*""'*** 
gfovernraent  of  its  employees  in  the  dischargfe 
of  their  duties,  and  that  an  employee  who  willfully  or 
negcli^ently  disobeys  such  rules  or  regulations,  and  is 
thereby  injured,  cannot  hold  the  railroad  company  lia- 
ble for  such  injury ;  and  the  charge  continues  in  the 
following-  language :  "But,  in  order  to  find  for  the 
defendant  company  on  this  issue,  you  must  find  from  a 
preponderance  of  the  evidence  that  the  defendant  com- 
pany was  exacting  the  observance  of  such  rules  by  its 
employees,  and  that  said  Gormley  knew  of  the  existence 
of  said  rules,  and  of  their  enforced  observance  by  the 
defendant,  at  the  time  he  was  injured,  and  that  at  the 
time  of  his  injury  he  was  violating  said  rules,  and  that 
the  act  done  by  him  in  violation  of  said  rule  was  the 
proximate,  and  not  the  mediate,  cause  of  his  death." 
We  think  there  was  error  in  the  latter  part  of  the 
charge  above  quoted,  but  that  it  was  immaterial,  and 
would  not  require  a  reversal  of  the  judgment  in  this 
case,  because  it  does  not  appear  from  the  evidence  that 
the  injury  which  was  received  by  Gormley  resulted 
from  a  violation  of  the  rule  introduced  in  evidence. 
But  we  have  thought  proper  to  comment  upon  this  charge, 
and  point  out  its  error,  in  view  of  another  trial.  When 
the  proof  shows  that  the  railroad  company  has  made 
and  promulgated  rules  and  regulations  for  the  govern- 
ment of  its  emploj^ees,  it  is  not  necessary  that  the  evi- 
dence should  show  that  the  employee  claiming  to  have 
been  injured  had  knowledge  of  the  existence  of  such 
rule,  but,  in  the  absence  of  proof  to  the  contrary,  he 
will  be  presumed  to  know  of  the  rules  and  regulations 
established  by  the  company.  Pilkinton  v.  Railway 
Co.,  70  Tex.  230,  7  S.  W.  805 ;  Railway  Co.  v.  Watts, 
63  Tex.  552 ;  Railway  Co.  v.  Callbreath,  66  Tex.  528, 
1  S.  W.  622.  This  charge  not  only  required  of  the 
defendant  to  prove  that  the  deceased  knew  of  the  rule, 
but  also  to  prove  that  the  defendant  was  insisting  upon 
and  enforcing  the  observance  of  the  rule  by  its  em- 
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ployees.  If  the  plaintiffs  relied  upon  the  abrogation  of 
the  rule  by  its  nouenforcement,  it  devolved  upon  them 
to  establish  that  fact. 

The  first  special  charge  asked  by  the  defendant, 
which  was  g-iven  by  the  court,  contains  every  material 
proposition  applicable  to  this  case  that  is  embraced  in 
the  seventh  special  charg-e  requested  by  the  defendant 

which  was  refused  by  the  court,  and  which 
is  here  complained  of  as  error.  There  was 
no  error  in  the  court  refusing*  to  g^ive  in  charge  that 
which  had  already  been  submitted  to  the  jury. 

The  trial  court  did  not  err  in  overruling*  the  objection 
to  the  testimony  of  Robinson,  as  shown  in  bill  of  ex- 
ception No.  4,  because  a  part  of  it  was  ad- 
tt"'*'i!t*i''      tnissible,  and  the  objection  was  to  the  whole. 
•r'STcMrt.        The  court  was  not  required  to  separate  the 

admissible    from   what    was    inadmissable. 
The  objector  should  do  that.     If  the  evidence  did  not 

show  that  the  agent  to  whom  notice  was 
ri'S^Vrtk^u  gfiven  had  such  connection  with  the  tank  as 
u  MieipJi!*'**  *^  make  it  his  duty  to  give  notice  of  its  con- 
dition, or  to  repair  it,  that  part  of  the  evi- 
dence should  have  been  excluded  on  proper  objection  or 
motion. 

The  district  court  erred  in  the  fifth,  seventh,  and 
tenth  paragraphs  of  the  charge  given  to  the  jury,  for 
which  errors  the  judgments  of  said  district  court  and 
of  the  court  of  civil  appeals  are  reversed,  and  this  cause 
remanded. 
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[Supreme  Court  of  Wisconsin^  Ian.  /2, 1892.) 

Death  of  Employee — Liability  of  Railroad  Companies.* — A  freigfht 
handler,  mn  into  and  injured  by  his  employer's  train  while  pushing* 
a  car  to  a  f reig-ht  house  in  obedience  to  the  order  of  the  freight 
ag^ent,  the  accident  being*  the  result  of  negligence  on  the  part  of 
his  fellow  employees  in  charge  of  such  train,  has  a  right  of  action 
ag'ainst  his  employer,  a  railroad  company,  under  c.  220,  Laws  1893 
of  Wisconsin,  which  provides  that  an  employee  of  a  railroad  com- 
pany so  injured  while  actually  engaged  in  operating  and  moving- 
trains,  engines,  and  cars  shall  have  a  right  of  action  against  the 
railroad  company,  and  the  fact  that  the  act  he  was  performing  at 
the  time  was  merely  incidental  to  his  general  duties  under  his  con- 
tract with  the  company  does  not  affect  such  right. 

Same. — ^And,  where  death  results  from  such  an  accident,  the  rail- 
road company  is  liable  to  an  action  by  the  representatives  of  de- 
ceased under  section  4255,  Rev.  St.  of  Wisconsin. 

Sufficiency  of  Complaint— Rule  of  Construction.  —  Where  a 
complaint  is  challenged  as  insufficient  by  a  demurrer  ore  ienus, 
every  reasonable  presumption  should  be  made  in  its  favor. 

Same. — But  where  the  complaint  in  an  action  by  the  executrix  of 
deceased  to  recover  damages* for  his  death  by  such  an  accident,  al- 
leg-ed  that  defendant  was  negligent  in  not  warning  deceased  of  the 
approach  of  a  train  from  around  a  curve,  but  failed  to  allege  that 
there  was  a  curve  that  interfered  with  his  view,  or  that  cars  came 
from  beyond  the  curve  and  ran  into  the  car  he  was  pushing-,  and  so 
caused  his  death,  it  fails  to  allege  facts  sufficient  to  show  that  such 
death  was  the  result  of  defendants*  negligence,  and  is  fatally 
defective. 

Appeai*  by  plaintiflf  from  superior  court,  Milwaukee 
county.     Affirmed. 

Action  to  recover  damages  for  the  death  of  Georgfe 
E^n,  allegfed  to  have  been  caused  by  the  negligence  of 
defendant's  employees.  It  is  alleged  in  the  cut»ut«d 
complaint  that  on  the  14th  day  of  November, 
1894,  deceased  was  at  work  for  defendant  in  its  freight 
liouse  in  the  Fourth  ward  of  the  city  of  Milwaukee,  as 

*See  note  at  end  of  case. 
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a  freigcht  handler  ;  that  it  was  one  of  his  duties  to  aid 
when  requested  by  the'ag-ent  in  charge  of  such  freight 
house,  in  moving  cars  from  points  of  defendant's  tracks 
near  such  freight  house  down  in  front  of  the  proper 
door  of  such  freight  house  for  the  purpose  of  unloading 
such  cars  ;  that  on  the  day  named  a  string  of  cars  was 
standing  on  track  No.  3,  the  nearest  car  beingabout  three 
car  lengths  from  the  sixth  door  of  the  freight  house  ; 
that  the  deceased  and  three  of  his  co-employees  were 
directed  by  the  agent  to  take  the  nearest  car  in  the 
string,  and  put  it  opposite  such  door  ;  that  no  engine 
was  in  sight  at  that  time,  and  no  cars  were  being  moved 
in  the  vicinity  ;  that  deceased  and  his  associates  pro- 
ceeded to  carry  out  their  instructions  ;  that,  in  doing 
so,  deceased  and  one  or  his  associates,  in  the  exercise 
of  due  care,  went  between  the  cars,  uncoupled  the  one 
to  be  moved,  and  commenced  pushing  it  to  its  destina- 
tion, when  noiselessly,  and  without  having  given  or 
caused  to  be  given  any  warning  of  the  approach  of  any 
cars,  and  without  having  any  flagman  or  other  servant 
there  stationed  to  warn  persons  of  their  approach, 
either  along  the  tracks  or  on  the  cars  approaching,  and 
without  ringing  any  bell  or  blowing  any  whistle,  or 
having  any  person  stationed  at  any  place  to  warn  per- 
sons of  the  cars'  approach  around  the  curve  on  the 
viaduct,  upon  said  track,  and  without  having  any  law- 
ful or  safe  method  of  notifying  said  deceased  of  the 
apjyroach  of  any  cars  or  engine,  the  said  defendant  then 
and  there,  by  its  servants,  agents  and  employees  in  charge 
of  and  managing,  conducting,  and  running  said  cars,  so 
carelessly  managed,  moved,  and  conducted  the  same 
that  by  and  through  the  carelessness,  negligence,  and 
improper  conduct  of  said  defendant,  by  and  through  its 
said  agents,  servants,  and  employees,  then  and  there 
run  into  and  struck,  with  great  force  and  violence,  the 
string  of  cars  standing  upon  the  track  No.  3  aforesaid, 
from  which  said  deceased  had  aided  to  uncouple  the  car 
to  be  switched. away,  as  aforesaid,  to  the  freight  house, 
•and  thereby  forced  the  said  string  of.cars  behind  said 
Ban,  and  with  great  force  and  violence,  upon  and  over 
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him,  the  said  Ban,  whereby  he  was  thrown  down,  and 
the  cars  run  upon  and  over  him,  crushing'  his  arm  and 
leg"  and  side,  and  causing  mortal  injury,  from  which, 
and  on  account  of  which,  he  died  on  the  19th  day  of 
November,  1894.  The  defendant  answered,  and  upon 
the  trial  objected  to  any  evidence  under  the  complaint, 
for  the  reason  that  it  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  objection  was  sus- 
tained, and  thereupon,  on  motion,  the  complaint  was 
dismissed.  Judgment  was  entered  in  defendant's  favor 
for  costs,  from  which  this  appeal  was  taken. 

Rogers   &  Maym  and    George  E.   Sutherland^  for 
appellant. 

C.  H.  Van  Alstine,  for  respondent. 

Marshall,  J.  (after  stating  the  facts).  It  needs  no 
discussion  to  demonstrate  from  the  record  in  this  case 
that,  if  any  negligence  is  alleged  in  the  complaint  as 
the  proximate  cause  of  the  death  of  the  testator,  it  was 
the  neglig^ence  of  an  employee  of  the  defendant ;  hence 
no  rig-ht  of  action  exists  in  favor  of  the  plaintiff,  unless 
the  deceased,  had  he  lived,  could  have  recovered  dam- 
ages for  his  injury,  of  the  defendant.  It  does  not 
appear  upon  what  ground  the  learned  judge 
of  the  superior  court  sustained  the  demurrer  1\Y  bmt*"ffiir. 
ore  tenus^  but  from  the  briefs  of  counsel  we  rwi  codip»hIm. 
assume  that  his  decision  was  based  upon  the 
ground,  among  others,  that  the  deceased  was  not  an 
employee  entitled  to  the  benefits  of  chapter  220,  Laws 
1893.  That  act  received  consideration  in  Smith  v. 
Railway  Co.,  91  Wis.  503,  65  N.  W.  183,  and  no  good 
reason  'appears  to  change  in  any  way  the  conclusion 
there  reached.  It  was  there  said,  in  effect,  in  regard 
to  that  part  of  the  act  applicable  to  this  question,  that 
*'the  legislative  idea  plainly  was  to  give  a  right  of 
action  to  employees  engaged  in  operating  and  moving 
trains,  engines,  and  cars  while  actually  so  engaged,  and 
the  words  used  to  express  such  idea  are  too  plain  to 
leave  room  for  resort  to  the  rules  for  judicial  construe-' 
tion   to  determine  their  meaning/'      The  test  in  any 


478  DEAtH  BY  WRONGFUI^  ACT.  ^^^'  ^^ 

(K.  S.) 

Ean  V,  Chicago,  &c.,  Rj.  Co. 

^iven  case  is,  was  the  person  injured  employed  in  one 
of  the  branches  of  the  railway  service  covered  by  the 
act  at  the  time  of  the  injury  ?  If  so,  he  is  entitled  to 
its  benefits,  whether  such  service  was  the  principal  kind 
of  work  to  be  performed  by  him  under  his  contract  of 
employment,  or  a  mere  incident  to  his  g-eneral  duties. 
As  in  a  case  where  an  employee  is  injured  by  the  neg- 
ligence of  another  whose  general  employment  is  that 
of  a  vice  principal,  and  such  other  is  temporarily  doinf^ 
the  work  of  an  employee,  the  right  of  the  injured  party 
is  governed  by  the  nature  of  the  service  in  which  such 
other  is  engciged  at  the  time  of  such  injury,  so  here, 
whether  the  deceased,  had  he  lived,  would  have  been 
entitled  to  the  benefits  of  the  act  in  question,  depends 
wholly  upon  whether  he  was  doing  the  kind  of  service 
specified  in  the  act,  at  the  time  of  the  injury.  If  he 
was,  whether  such  'service  required  him  to  assist  in 
running  the  car  a  distance  of  three  car  lengths  or  a 
greater  distance,  or  whether,  by  the  power  of  a  loco- 
motive, or  by  some  other  means,  makes  no  difference. 
While  actually  engaged  in  moving  the  car,  he  was 
within  the  extraordinary  perils  which  the  act  was 
designed  to  protect  employees  against.  The  conclu- 
sion of  the  trial  court  to  the  contrary  cannot  be  sus- 
tained. 

It  was  further  held  that,  even  if  the  deceased  would 
have  been  entitled  to  recover  of  the  defendant,  had  he 
^^^  lived,  section  4255,  Rev.  St.,  has  no  applica- 

tion to  such  a  case  ;  hence  no  cause  of  action 
is  stated  in  the  complaintin  favor  of  the  plaintiff.  Clear- 
ly, the  right  of  action  in  favor  of  the  deceased  was  lost  by 
his  death  (Randall  v.  Telegraph  Co.,  54  Wis.  140,  11 
N.  W.  419;  Meese  v.  City  of  Pond  du  Lac, 
48  Wis.  323,  4  N.  W.  406;  McKeigue  v.  Citv 
of  Janesville,  68  Wis,  50,  31  N.  W.  298);  and, 
as  there  is  no  statute  giving  a  right  of  action 
to  the  personal  representatives,  except  section  4255, 
Rev.  St.,  unless  that  applies  the  complaint  is  fatally 
defective.  Such  section  is  as  follows  :  '* Whenever  the 
death  of  a  person  shall  be  caused  by  a  wrongful  act, 
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negflect  or  default,  and  the  act,  neg'lect  or  default,  is 
such  as  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action  and  recover 
damag'es  in  respect  thereof,  then,  and  in  every  such 
case  the  person  who,  or  the  corporation  which,  would 
have  been  Hable,  if  death  had  not  ensued,  shall  be  lia- 
ble to  an  action  for  damages,  notwithstanding*  the  death 
of  the  person  injured,"  etc.  It  will  be  observed  that 
the  statute  says  that  **in  every  such  case  the  person 
who,  or  the  corporation  which,  would  have  been  liable, 
if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damag'es,  notwithstanding  the  death  of  the  person  in- 
jured." To  be  sure,  the  rule  of  strict  construction 
should  apply,  as  the  act  is  in  derogation  of  the  common 
law  (Eilers  z;.  Wood,  64  Wis.  422,  25  N.  W.  440; 
Smith  V.  Railway  Co.,  stiprd)^  if  the  language  is  open  to 
construction  ;  but,  in  our  judgment,  it  is  not.  There  is 
nothing  either  in  the  terms  or  the  spirit  of  the  act  from 
which  the  court  can  say  the  legislative  idea  was  to  con- 
fine its  effect  to  rights  of  action  in  favor  of  injured  per- 
sons, as  the  law  existed  on  the  subject  at  the  time  sec- 
tion 4255  wa3  passed.  On  the  contrary,  it  is  too  plain 
to  be  open  to  serious  discussion  that  the  legislative  in- 
tent was  to  give  a  right  of  action  to  the  personal  repre- 
sentatives of  a  deceased  person  in  all  cases  where  such 
person  would  be  entitled  to  recover  damages  for  his 
injury  if  death  had  not  ensued.  While  it  is  the  duty  of 
the  courts  to  resolve  reasonable  doubts  in  favor  of  the 
restrictive  effect  of  an  act  that  is  in  derogatio.n  of  the 
common  law,  it  would  be  going  beyond  judicial  func- 
tions to  put  restrictive  words  into  a  law  by  judicial 
construction.  We  hold  that  section  4255  applies  to  this 
case,  and  that  the  ruling  of  the  trial  court  to  the  con- 
trary cannot  be  sustained. 

A  further  question  is  presented  of  whether  the  com- 
plaint shows  that  the  proximate  cause  of  the  death  of 
the  testator  was  negligent  conduct  of  defendant's  em- 
ployees while  in  the  discharge  of,  or  failure  to  dis- 
charg"e  their  duties  as  such.  That  part  of  the  complaint 
relied  upon  as  charging  negligence  is  so  involved  that 
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it  is  with  considerable  diflSculty  that  we  are  enabled  to 

analyze  it  satisfactorily.     We  have  consid- 

^"•lnt-E■*e'?""  ^^^^  *^^  question  of   its  suflSciency,   fully 
?tMtni«ti'i.'       recognizing  that,  under  the  liberal  rules  that 

govern  the  construction  of  pleadings,  every 
reasonable  intendment  and  presumption  should  be  made 
in  favor  of  it  (Morse  v.  Oilman,  16  Wis.  504) ;  and  that, 
if  the  essential  facts  can  be  gathered  from  the  pleading, 
or  may  be  reasonably  inferred  from  the  allegations,  it 
is  good,  though  such  allegations  be,  in  form,  uncertain, 
incomplete,  and  defective  (Flanders  v.  McVickar,  7 
Wis.  372 ;  Horn  v.  Ludington,  28  Wis.  81 ;  Merrill  v. 
Merrill,  53  Wis.  522,  10  N.  W.  684 ;  Miller  v.  Bayer 
(Wis.),  68  N.  W.  869).  Also  that  such  rules  should  be 
applied  with  strictness  in  favor  of  the  complaint,  when 
challenged  as  insuflScient  by  a  demurrer  ore  tenus,  and 
yet  the  diflSculty  in  determining  that  the  complaint  in 
question  alleges  a  failure  of  duty  constituting  negli- 
gence on  the  part  of  the  employees  of  the  defendant 
does  not  disappear.  To  aid  in  determining  what  is,  in 
^  effect,  alleged  on  the  subject  of  negligence, 

we  transpose  somewhat  the  language  of  the 
complaint  in  that  regard,  as  foUaws :  When  the  said 
defendant,  without  having  given,  or  caused  to  be  given, 
any  warning  of  the  apJ)roach  of  any  cars,  and  without 
having  any  flagman  or  other  servant  there  stationed  to 
warn  persons  of  their  approach,  either  along  the  tracks 
or  on  the  cars  approaching,  and  without  ringing  any 
bell  or  blowing  any  whistle,  or  having  any  person  sta- 
tioned at  any  place  to  warn  persons  of  the  cars'  ap- 
proach around  the  curve  at  the  viaduct  upon  said  track, 
and  without  having  any  lawful  or  safe  method  of  noti- 
fying said  deceased  of  the  approach  of  any  cars  or  en- 
gine, then  and  there,  by  its  servants,  agents,  and  em- 
ployees in  charge  of  and  managing,  conducting,  and 
running  such  cars,  so  carelessly  managed,  moved,  and 
conducted  the  same  that  by  and  through  the  careless- 
ness, negligence,  and  improper  conduct  of  said  defend- 
ant, by  and  through  its  said  agents,  servants,  and 
employees,  did  then  and  there  noiselessly  run  into  and 
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strike  with  great  force  and  violence  the  string-  of  cars 
standing  upon  the  track  No.  3,  as  aforesaid,  forcing  the 
same  down  and  upon  and  over  the  said  Ean,  mortally 
injuring  him  and  causing  his  death.  It  will  be  ob- 
served that  the  failure  to  give  warning  or  any  signal  of 
approaching  danger  has  reference  to  an  approach  of 
cars  from  some  point  beyond  a  curve  so  located  as  to 
interfere  with  the  view  from  the  point  where  the  de- 
ceased was  at  work.  But  there  is  no  allegation  that 
there  was  such  a  curve  in  fact ;  no  allegation  that  any 
cars  came  from  beyond  the  curve  and  struck  the  string 
of  cars ;  no  allegation  that  other  cars  were  in  fact 
moved  upon  the  track,  or  in  the  vicinity  of  the  string 
of  cars.  All  the  allegations  respecting  negligent  con- 
duct other  than  that  respecting  a  failure  to  give  warn- 
ing of  impending  danger  referred  to  the  management 
of  the  cars,  yet  there  is  no  allegation  that  cars  were 
moved  in  upon  track  No.  3,  upon  which  the  string  of 
cars  was  located  ;  no  allegation  that  the  string  of  cars 
was  moved  by  other  cars  being  negligently  propelled 
against  it,  and  that  it  was  thereby  pushed  down  towards, 
upon,  and  over  the  deceased,  causing  his  death.  Giv- 
ing to  the  language  of  the  pleading  the  most  liberal 
construction  it  will  reasonably  bear,  aided  by  all  infer- 
ences that  can  be  legitimately  drawn  therefrom,  we  are 
unable  to  sustain  it  as  a  concise  statement  of  facts,  con- 
stituting a  cause  of  action.  The  defect  is  not  merely 
one  of  indefiniteness  and  uncertainty  ;  it  lies  in  an  ab- 
solute failure  to  allege  facts  sufficient  to  show  that, 
without  fault  on  the  part  of  the  deceased,  he  came  to 
his  death  by  reason  of  cars  being  negligently  propelled 
against  the  string  of  cars,  thereby  causing  the  same  to 
move  down  upon  the  deceased,  causing  his  death.  For 
this  reason  the  complaint  is  fatally  defective,  and  the 
judg-ment  must  be  sustained.  Judgment  affirmed. 
WiNSLOW,  J.,  dissents. 

NOTE. 

Employers'  Liability— Wisconsin.— St.  Wis.  1875,  Ch.  173,  does  not 
make  an  unconstitutional  discrimination  ag-ainst    railroad    com- 
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panics,  and  is  valid.     Ditberner  v.  Chicago,  M.  &  St.  P.  R.  Co.,  47 
Wis.  138,  2  N.  W.  Rep.  69. 

A  railroad  company  is  liable  for  injuries  suffered  in  Wisconsin  by 
one  of  its  agents  or  servants  from  negligence  of  any  other  agent  or 
servant  thereof,  without  contributory  negligence  on  his  part  (Rev. 
St.  §  1816) ,  and  in  case  of  his  death  from  such  injury  the  action 
may  be  brought  by  his  personal  representative.  Gumz  v,  Chicago, 
St.  P.  &  M.  R.  Co.,  5  Am.  &  Eng.  R.  Cas.  583,  52  Wis.  672,  10  N.  W. 
Rep.  11. 


West  Chicago  St.  Ry.  Co. 


V. 


SCANLAN. 
{Supreme  Court  of  Illinois^  Nov.  /,  iSqj,) 

[  Street  Railways— Killing  of  Child—Contributory  Negligence— In- 
structions.*— In  an  action  against  a  street  railway  company  to  re- 
cover damages  for  the  alleged  negligent  killing  of  a  child  bj 
defendant's  car,  an  instruction  that  the  verdict  must  be  for  plaintiff 
should  the  jury  find  that  he  had  made  out  his  case  by  a  preponder- 
ance of  the  evidence,  is  not  erroneous  because  of  its  failure  to 
inform  the  jury  as  to  the  degree  of  care  which  was  incumbent  upon 
the  parents  of  the  child. 

Instructions. — And  the  use  of  the  word  **must'*  in  such  .instruction 
was  not  reversible  error. 

Same. — And  it  was  not  essentid.1  that  the  jury  should  be  informed 
in  such  instruction  as  to  the  measure  of  damages,  the  rule  for  the 
assessment  of  damages  being  stated  in  another  instruction. 

Appeal  by  defendant  from  appellate  court,  First 
district.     Afflmied, 

This  is  an  action  by  James  F.  Scanlan*  administrator 
of  the  estate  of  Ida  Pearl  Fisk,  deceased,  to  recover 
cuestaud  damagres  for  the  death  of  his  intestate,  al- 

leged to  have  been  occasioned  by  the  negH- 
gfence  of  the  West  Chicago  Street-Rail  way  Company, 
in  the  cit}^  of  Chicago.  It  appears  that  the  deceased, 
who  was  but  a  child,  while  playing*  on  Western  avenue, 
was  run  over  by  a  car  of  the  defendant,  and  sustained 
injuries  resulting*  in  her  death.     At  the  trial   the  jury 

*See  Slensby  v,  Milwaukee  St.  Ry.  Co.,  (Wis.)  ante. 
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rendered  a  verdict  in  favor  of  the  plaintiff,  assessing 
damages  at  $3,500.  On  appeal  by  the  street-car  company 
to  the  appellate  court,  the  judgment  of  the  trial  court 
was  affirmed  ;  but  .that  court,  deeming  the  amount 
of  damages  to  be  excessive,  rendered  judgment  of 
affirmance  on  condition  that  the  appellee  within  10  days 
remit  $1,500  thereof, — otherwise  the  judgment  would 
be  reversed  and  the  cause  remanded,  but  in  either  event 
at  the  costs  of  the  appellee.  Theremztttur  was  made. 
Appellant  now  brings  the  case  to  this  court  upon  fur- 
ther appeal. 

James  H,  Teller^  for  appellant. 
Willard  Gentleman  and    Edwin 
appellee. 

WiLrKiN,  J.  (after  stating  the  facts).  The  verdict  of 
the  jury  and  the  judgment  of  affirmance  in  the  appel- 
late court  have  settled  all  controverted  ques-  ^j^^^^j^^j,  , 
tions  of  fact,  and  we  understand  the  only  iifeiee-Btwet 
question  raised  on  this  appeal  is  as  to  the  •rcilifl^iitril^ 
instructions.  The  only  instruction  asked  on  "*"* 
behalf  of  plaintiff  was  as  follows:  *'The  court  in- 
structs the  jury  that  if  they  find  from  the  evidence  that 
the  plaintiff  has  made  out  his  case  by  a  preponderance 
of  the  evidence,  as  laid  in  his  declaration,  then  the  jury 
must  find  for  the  plaintiff."  This  instruction,  it  is 
first  insisted,  is  erroneous  because  it  fails  to  state  the 
law  as  to  the  degree  of  reasonable  care  which  was  in- 
cumbent upon  the  parents  and  next  of  kin  for  the  child's 
safety  ;  second,  that  the  instruction  is  mandatory,  in 
using  the  word  "must";  and,  third,  that  it 
fails  to  inform  the  jury  as  to  the  measure  of 
damages.  Whatever  may  be  said  as  to  the  propriety  of 
an  instruction  in  this  form,  it  is  not  subject  to  either  of 
the  criticisms  made  upon  it.  Presumably,  the  plaintiff 
had  alleged  in  his  declaration  all  that  was  necessary  as 
to  negligence  and  due  care  to  entitle  him  to  recover ; 
and  the  instruction  requires  him  to  prove  the  facts  *'as 
laid  in  the  declaration,"  and  it  does,  therefore,  require 
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proof  of  due  care.  The  objection  that  it  is  mandatory 
is  without  force.  If  the  plaintiff  made  out  his  case  by 
a  preponderance  of  the  evidence,  it  was  the  duty  of  the 
jury  to  find  in  his  favor,  and  the  court  had  a  perfect 
right  to  command  them  to  do  so.  The  objection  that  it 
does  not  instruct  the  jury  as  to  the  measure  of  damages 
is  untenable,  for  the  reason  that  it  is  never  necessary  that 
the  whole  of  the  law  applicable  to  a  case  shall  be  set 
forth  in  a  single  instruction.  This  instruction  does  not 
purport  to  give  the  measure  of  damages.  Even  if  this 
instruction  had  been  subject  to  all  the  objections  urged 
against  it,  we  would  not  feel  called  upon  to  reverse  the 
judgment  below.  The  court  at  the  instance  of  the  de- 
fendant, gave  seven  instructions,  the  fourth  and  fifth 
laae  ^^  which  fully  informed  the  jury  as  to  the 

law  contended  for  in  the  first  objection  ;and 
the  seventh  states  the  rule  by  which  the  damages  are 
to  be  assessed,  thus  curing  the  so-called  defects  in  the 
plaintiff's  instruction  in  that  regard.  There  is  no  re- 
versible error  in  this  record  to  which  our  attention  has 
been  called,  and  the  judgment  of  the  appellate  court 
will  be  affirmed.     Affirmed. 
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Central  R.  Co.  of  New  Jersey. 

{Supreme  Court  of  Pennsylvania^  Nov,  ii,  i8g6,) 

Lease  —  Non-Connecting  Roads  —  Validity.  —  Under  the  laws  of 
Pennsylvania  a  railroad  company  cannot  lease  the  road  of  another 
railroad  company  which  does  not  directly  connect  or  intersect 
with  its  own  road' ;  though  both  such  companies  are  foreign  corpo- 
rations, and  the  laws  of  their  respective  states  permit  such  trans- 
actions. 

Same — Sufficiency  of  Evidence — Question  for  Jury.* — The  fire 
alleged  to  have  been  caused  by  sparks  from  a  locomotive  of  the 
defendant  started  in  a  pile  of  straw  behind  a  barn  about  122  feet 
from  the  railroad  tracks.  It  was  discovered  a  few  minutes  after  an 
engine  passed  the  barn,  and  had  spread  but  very  little  in  the  straw; 
and  there  was  testimony  showing  that  this  engine  threw  sparks  to 
an  unusual  distance  ;  there  was  evidence  that  it  was  furnished  with 
an  improved  spark  arrester  which  had  been  examined  and  found  in 
good  condition  shortly  before  and  after  the  fire.  Held^  that  there 
was  sufficient  evidence  tending  to  show  negligence  on  the  part  of 
defendant  to  have  been  submitted  to  the  jury. 

Sanne. — A  witness  testified  positively  that  she  had  seen  the  same 
engine  throw  sparks  as  large  as  hickory  nuts,  but  upon  cross- 
ezamination  said  such  statement  was  a  mistake  on  her  part, 
because  K.,  who  was  not  present  at  the  time  alleged,  told  her  she 
was  mistaken.  Held^  that  it  was  error  not  to  submit  the  testimony 
to  the  jury. 

Appeal  by  plaintiff  from  Northampton  county  court 
of  common  pleas.     Reversed, 

O.  H.  Meyers  and    W.  S.  Kirkfyatrick^  for  appellant. 
Edvjard  /.  Fox  and  Javies  W.  Fox,  for  appellee. 

McCoLLrUM,  J.  Three  questions  are  raised  by  the 
specifications  of  error  :  (1)  Was  the  action,  in  view  of 
the  leases  given  in  evidence,  maintainable  against  the 
defendant  ?  (2)  Was  there  sufficient  evidence  of  neg- 
ligence  to  submit  to  the  jury  ?  (3)  Was  the  ^j^^g^^^^ 
evidence  as  to  the  condition  of  the  unidenti- 
fied engines  properly  excluded  ?     These  questions  will 

*See  note  at  end  of  case. 
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be  considered  in  the  order  in  which  they  are  stated. 

The  action  was  brought  to  recover  damages  for  the 
destruction  of  plaintiff's  buildings  by  fire  caused  by 
the  alleged  negligence  of  the  defendant,  as  the  lessee 
of  the  Lehigh  &  Susquehanna  Railroad.  To  fix  the 
liability  upon  the  defendant  company,  the  plaintiff 
gave  in  evidence  the  charter  of  the  Lehigh  Coal  & 
Navigation  Company,  under  which  the  Lehigh  &  Sus- 
quehanna Railroad  was  constructed,  and  the  charter  of 
the  defendant  company,  a  corporation  of  the  state  of 
New  Jersey,  and  a  lease  of  the  former  road  by  the 
latter  company  for  a  period  of  999  years,  dated  March 
31,  1871.  The  defendant  gave  in  evidence  a  lease 
dated  February  12,  1892,  by  the  defendant  company  to 
the  Port  Reading  Railroad  Company,  a  corporation  of 
the  state  of  New  Jersev,  of  their  railroads,  and  leased 
roads,  including  the  Lehigh  &  Susquehanna  Railroad, 
with  the  rolling  stock,  for  the  balance  of  the  term  of 
999  years.  The  Port  Reading  Railroad  was  projected 
to  extend  "from  a  point  on  the  Bound  Brook  Railroad 
to  a  point  on  the  Arthur  Kill,  on  the  Staten  Island 
Sound,"  and  was  not  shown  to  form  a  continuous  route 
with  the  Lehigh  &  Susquehanna  Railroad,  and  was 
unfinished  at  the  time  of  the  execution  of  the  lease. 
The  plaintiff,  in  rebuttal,  gave  in  evidence  a  lease, 
dated  February  11,  1892,  of  the  Lehigh  Valley  Rail- 
road Company  of  their  roads  in  Pennsylvania,  with  the 
rolling  stock,  to  the  Philadelphia  &  Reading  Railroad 
Company,  for  a  term  of  999  years,  together  with  a 
tripartite  agreement,  dated  February  12, 1892,  between 
the  defendant  company,  the  Philadelphia  &  Reading 
Railroad  Company,  and  the  Port  Reading  Railroad 
Company,  and  further  evidence  to  show  that  the  Phila- 
delphia &  Reading  Railroad  Company,  and  not  the 
Port  Reading  Railroad  Company,  was  the  real  lessee 
from  the  defendant  company,  in  contravention  of  the 
laws  of  Pennsylvania  inhibiting  the  merger  of  parallel 
and  competing  lines,  and  the  laws  of  New  Jersey 
restricting   the   execution   of   leases  made  by  foreign 


Am.  &  Eng. 
R.  Cas. 


FIRES. 


Van  Steuben  v.  Central  R.  Co. 


487 


corporations.  The  court  took  the  case  from  the  jury, 
one  of  the  grounds  specified  beinjf  that,  under  the 
evidence,  the  action  was  not  brought aja^ainst  the  proper 
party.  The  plaintiff's  evidence  given  in  chief  was 
sufficient  to  establish  a  liability  on  the  part  of  the 
defendant  for  negligence,  until  overcome  by  counter- 
vailing evidence  on  the  part  of  the  defendant.  If  the 
defendant's  evidence  is  insufficient  for  that  purpose,  it 
will  not  be  necessary  to  consider  the  testimony  in 
rebuttal.  The  first  question  which  presents  itself  for 
consideration,  therefore,  is  whether  the  lease  of  the 
defendant  company  to  the  Port  Reading  Railroad 
Company  was  valid. 

The  general  rule  of  law  governing  the  execution  of 
railroad  leases  is  thus  stated  by  Mr.  Justice  Shars- 
WOOD  in  Pittsburg  &  C.  R.  Co.  v.  Bedford  &  B.  R. 
Co.,  81  Pa.  St.  104:  "One  railroad  company  cannot 
lease  to  another  its  franchise  of  operating  a  road  built 
or  authorized  to  be  built,  unless  it  can  show  a  grant  of 
power  from  the  sovereign  in  express  terms  or  by  neces- 
sary implication.  In  England,  courts  of  equity  have 
frequently  enjoined  railroad  companies  from  carrying 
leasing"  contracts  into  effect  which  wanted  the  express 
authority  of  parliament.  1  Redf.  R.  R.  592.  The 
general  canon  of  construction  applicable  to  legislative 
grants  of  this  class,  derogating,  as  they  do,  from  com- 
mon rigfht  and  public  policy,  requires  that  the  intention 
should  be  very  manifest ;  if  not  to  be  unequivocally 
expressed,  at  all  events  ijot  to  depend  upon  ambiguous 
phrases,  rendering  the  implication  doubtful."  Pitts- 
burg: &  C.  R.  Co.  V.  Allegheny  Co.,  63  Pa.  St.  126, 
and  Stewart's  Appeal,  56  Pa.  St.  413,  are  authorities 
for  the  same  principle. 

The  defendant  points  to  the  statute  of  New  Jersey 
for  its  authority  for  the  execution  of  the  lease  by  which 
it  seeks  to  escape  liability.  But  the  defendant  compa- 
ny and  the  Port  Reading  Company  are  foreign  corpora- 
tions, and  this  leads  us  to  inquire,  what  is  their  standing 
in  our  courts  ?     '*  A  corporation,  being  the  mere  creature 
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of  local  law,  can  have  no  legal  existence  beyond  the 

limits  of  the  sovereignty  where  created. 
Leasc-ioi-  The  recogfnition  of  its  existence  even  by 
vaiMitr.  other   states,   and   the  enforcement    of  its 

contracts  made  therein,  depend  purely  upon 
the  comity  of  these  states, — ^a  comity  which  is  never 
extended  where  the  existence  of  the  corporation  or  the 
exercise  of  its  powers  are  prejudicial  to  their  interest, 
or  repugnant  to  their  policy."  Paul  v.  Virginia,  8 
Wall.  181.  The  public  policy  of  a  state  is  to  be 
deduced  from  the  general  course  of  legislation  and  the 
settled  adjudications  of  its  highest  courts.  Christian 
Union  V.  Yount,  101  U.  S.  356.  It  has  been  ruled  that 
an  act,  although  held  to  be  unconstitutional,  may 
express  legislative  policy  as  to  foreign  corporations. 
Empire  Mills  z\  Alston  Grocery  (Tex.  App.)  15  S.  W. 
505. 

The  next  question  which  we  are  called  upon  to  con- 
sider is  the  public  policy  of  our  state  as  to  the  leasing 
of  railroads.  All  of  the  statutes  to  which  our  attention 
has  been  directed,  conferring  leasing  powers  upon 
railroads,  are  limited  to  railroad  companies  created  by 
or  existing  under  the  laws  of  this  commonwealth  giving 
them  leasing  rights  with  foreign  or  domestic  railroads, 
provided  they  shall  be  connected  with  each  other 
directly,  or  by  intervening  railroads.  It  has  been 
decided  that  the  terms  of  a  statute  providing  for  the 
leasing  of  continuous  lines  must  be  held  to  refer  to 
corporations  of  the  state,  unless  there  is  an  expressed 
intent  that  they  are  to  apply  to  foreign  corporations. 
Freeman  v.  Railroad  Co.  (Minn.)  10  N.  W.  594.  In 
Empire  Mills  v,  Alston  Grocery,  stipra^  it  was  held 
that  the  repeal  of  the  statute  granting  the  privilege  of 
organizing  mercantile  corporations  was  a  direct  prohi- 
bition against  the  operation  of  such  corporations  within 
the  state,  and  therefqre  the  law  of  comit)^  did  not  require 
that  a  mercantile  corporation  organized  under  the  laws 
of  another  state  should  be  allowed  to  do  business  there- 
in. In  Methodist  Church  v.  Remington,  1  Watts,  219, 
it  was  held  that  the  equitable  powers  of  the  courts  will 
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not  be  exercised  to  enforce  a  trust  which  is  against  the 
policy  of  the  state,  as  expressed  by  the  legislature  in 
parallel  cases. 

The  warrant  for  the  Port  Reading  lease  must  be 
found,  if  at  all,  in  the  legislation  of  this  state.  The 
defendant  company  relies  upon  the  lease  as  a  defense  to 
the  suit.  It  ought  therefore  to  show  that  it  is  such  a 
lease  as  is  authorized  by  our  laws.  The  act  of  April 
23,  1861  (P.  L.  410),  and  the  act  of  February  17,  1870 
(P.  L.  31),  expressly  confer  upon  railroad  companies 
leasingc  powers,  but  in  each  the  grant  of  these  powers 
is  upon  a  condition  named  therein.  To  these  acts  the 
defendant  must  look  for  its  authority  to  make  the  lease. 
It  cannot  be  found  in  the  act  of  March  24,  1865  (P.  L. 
49),  or  in  the  act  of  April  14, 1868  (P.  L.  100).  Neither 
of  them  expressly  or  by  necessary  implication  confers 
leasing-  rights.  The  act  of  1861  confers  the  right  to 
lease,  "provided  that  the  roads  of  the  companies  so 
contracting  or  leasing  shall  be  directly  or  by  means  of 
intersecting  railroads  connected  with  each  other";  and 
the  act  of  1870  confers  it,  ''provided,  however,  that 
such  road  or  roads  so  embraced  in  any  lease  *  *  * 
shall  be  connected,  either  directly  or  by  intervening 
line,  with  the  railroad  or  railroads  of  said  company  or 
companies  of  this  commonwealth  so  entering  into  such 
lease,  *  *  *  andthusformingacontinuousrouteor  routes 
for  the  transportation  of  persons  and  property."  There 
is  nothing  in  the  Port  Reading  lease  or  in  the  evidence 
in  the  case  which  shows  that  the  Port  Reading  Railroad 
was  connected  directly  or  by  intervening  line  with  the 
Lehig-h  &  Susquehanna  Railroad,  and  it  is  not  claimed  in 
the  printed  argument  of  the  appellee  that  they  were  so 
connected.  As  the  defendant  company  relied  on  its 
lease  to  the  Port  Reading  Company  for  exemption  from 
liability  for  loss  or  injury  caused  by  the  negligent  oper- 
ation of  the  Lehigh  &  Susquehanna  Railroad,  it  was 
bound  to  show  a  warrant  for  the  lease  in  the  statutes  of 
this  commonwealth.  This,  as  we  have  seen,  it  failed 
to  do.  It  is  well  settled  that,  "where  the  lease  is  made 
without  clear  and  specific  authority,  it  is  utterly  void. 
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because  public  policy  very  strongfly  opposes  any  attempt 
on  the  part  of  the  company  to  relieve  itself  of  its  high 
oblig"ations  by  transferring-  them  to  another  company  ; 
and,  where  this  is  the  case,  the  liability  of  the  lessor  is 
entirely  unaffected  by  the  void  lease.  It  remains  the 
same,  the  lessee  being  regarded  merely  as  the  agent." 
Wood,  Ry.  Law,  1055,  1056,  and  cases  cited. 

We  have  not  considered  the  appellant's  contention 
that  the  lease  to  the  Port  Reading  Company  was  in 
fact,  though  not  in  form,  a  lease  to  the  Philadelphia  & 
Reading  Railroad  Company,  nor  whether  the  evidence 
was  sufficient  to  warrant  a  finding  that  the  Lehigh 
Valley  Railroad  and  the  Lehigh  &  Susquehanna  Rail- 
road are  parallel  and  competing  lines.  While  these  are 
questions  of  fact,  to  be  determined  upon  evidence  appli- 
cable to  them  in  a  proceeding  to  cancel  the  lease,  the 
question  whether  they  can  be  raised  in  an  action  for  a 
loss  or  injury  caused  by  negligence  in  the  operation  of 
the  road  does  not  appear  to  have  been  presented  to  or 
considered  by  the  court  below,  nor  was  it  brought  to 
our  notice  in  the  argument  on  appeal.  We  express  no 
opinion  on  this  question  now,  but  we  suggest  that  it 
ought  to  be  raised,  argued,  and  considered  in  the  court 
below  and  here  before  there  is  a  final  decision  of  it. 

The  next  question  to  be  considered  relates  to  the 
sufficiency  of  the  evidence  offered  to  prove  the  negli- 
gence of  the  defendant.  The  buildings  destroyed  were 
a  barn,  wagon  shed,  grain  shed,  and  pig  sty,  located  in 
close  proximity  to  the  railroad  tracks.  The  distance 
from  the  west-bound  track  to  the  place  where  the  fire 
originated,  in  a  pile  of  straw  at  the  rear  of  the  barn, 
was  about  122  feet.  The  fire  occurred  on  the  19th  of 
July,  1892,  about  6  o'clock  in  the  evening,  at  the  close 
of  the  day's  work  of  threshing.  It  was  first  seen  by 
the  hired  girl,  Edna  Redener.  She  testified  that, 
immediately  before  she  saw  the  fire,  she  had  been  sent 
from  the  house  to  the  wood  pile  for  some  wood,  and 
that,  while  she  was  standing  on  the  porch  of  the  house, 
she  saw  the  west-bound  coal  train,  with  engine  No.  315. 
pass  the  premises,  going  west.     On  reaching  the  wood 
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pile,  she  saw  the  fire,  and  she  at  once  notified  Eug-ene 
Kindt,  the  tenant  of  the  farm,  who  was  in  the  baru, 
sweeping-  the  floor.  She  further  testified  that  she  had 
seen  this  engine  on  different  occasions  throw  coals  as 
large  as  hickory  nuts.  Eug-ene  Kindt  testified  that, 
from  the  front  part  of  the  barn,  he  saw  the  tail  end  of  a 
train  poing-  west  when  he  started  towards  the  fire,  and, 
when  he  first  saw  the  firer  he  could  have  covered  it 
with  a  big"  hat.  John  Ruple  testified  that  he  lived 
about  150  rods  west  of  the  plaintiflF's  buildings,  and 
some  120  yards  from  the  railroad  ;  that  he  was  on  his 
porch,  watching  for  his  brother  on  an  east-bound 
train,  at  the  time  the  fire  started  ;  that  the  east-bound 
and  west-bound  trains  passed  each  other  about  75  yards 
i^est  of  the  barn  ;  that  the  west-bound  train  was  mov- 
ing- at  the  rate  of  25  or  30  miles  an  hour,  and  threw  fire 
some  40  or  50  feet  up  in  the  air  ;  that  it  set  fire  to  the 
grass  alongside  of  the  track  ;  and  that  "the  tail  end  of 
the  east-bound  train  had  not  passed  yet  when  the  fire 
broke  out."  John  Warg  testified  that  he  had  seen  No. 
315  throw  coals  the  size  of  a  hazel  nut,  from  150  to  200 
feet.  A  number  of  other  witnesses  testified  that  un- 
identified locomotives  on  this  railroad  threw  large  coals 
shortly  before  and  after  the  fire.  Witnesses  were  pro- 
duced by  the  defendant  who  testified  that  engine  No. 
315  was  furnished  with  a  spark  arrester  of  an  improved 
pattern,  and  that  it  had  been  examined  shortly  before 
and  after  the  fire  and  found  in  good  condition. 
Defendant  then  recalled  Edna  Redener  for  further 
cross-examination.  She  testified  that  she  was  mis- 
taken when  she  stated  in  her  former  examination 
that  she  had  seen  engine  No.  315  throw  sparks  as 
large  as  hickory  nuts,  but  the  reason  she  gave  for 
her  mistake  is  not  satisfactory.  The  reason  she 
gave  was  that  Mrs.  Kindt  told  her  she  was  mista- 
ken, although  she  admitted  that  Mrs.  Kindt  was  not 
present  at  the  time  she  before  thought  she  had  seen 
the  sparks.  Mrs.  Kindt  was  also  called  by  the  defend- 
ant for  further  cross-examination,  and  testified  that  the 
fire  had  started  before  the  east-bound  train  had  passed. 
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The  court  thereupon  struck  out  all  the  evidence  as  to 
the  condition  of  the  unidentified  eng"ines,  and  refused  to 
receive  similar  oflFers,  and,  holding*  that  the  plaintiff  had 
failed  to  make  out  a  case,  gave  binding-  instructions  for 
the  defendant. 

The  evidence  has  been  briefly  reviewed  in  order  to 
determine  whether  it   was  of  such  a  character  as  to 

warrant  a  submission  to  the  jury.  If 
■JSIiT*"'"*!!"^  the  action  of  the  court  in  excludingf  the 
tioiforjiry.       evidence   m   regurd   to  sparks  thrown  and 

fire  set  by  unidentified  eng-ines  was  cor- 
rect, still  there  was  sufficient  evidence  of  negligence  to 
warrant  a  jury  in  finding  it.  Besides  the  witness  Edna 
Redener,  there  were  two  other  witnesses  who  testified, 
among  other  thing's,  as  to  the  unusual  distance  to  which 
the  sparky  from  engine  No.  315  were  borne.  Such  ev- 
idence required  the  submission  of  the  case  to  the  jury, 
notwithstanding  the  testimony  that  the  engine  was  pro- 
vided with  a  sufficient  spark  arrester.  Huyett  v.  Rail- 
road Co.,  23  Pa.  St.  374  ;  Railroad  Co.  v.  Hendrickson, 
80  Pa.  St.  182 ;  Railroad  Co.  v.  Watson,  81  Pa.  St. 
293 ;  Railroad  Co.  v.  McKeen,  90  Pa.  St.  122  ;  Railroad 
Co.  V.  Schultz,  93  Pa.  St.  341  ;  and  Henderson  f.  Rail- 
road Co.,  144  Pa.  St.  461,  22  Atl.  851. 

We  also  think  the  court  erred  in  holding  that  the  tes- 
timony of  Edna  Redener  should  not  be  submitted  to  the 
g^^  consideration  of  the  jury.    When  the  unsat- 

isfactory reason  for  correcting  her  testi- 
mony is  considered,  we  think  the  jury  should  have  been 
permitted  to  pass  upon  it.  The  same  may  be  said  of 
the  evidence  as  to  the  unidentified  engines.  Mrs. 
Kindt's  testimony  that  the  fire  had  started  before  the 
east-bound  train  had  passed  was  not  undisputed.  The 
positive  evidence  of  John  Ruple  left  the  question  in 
doubt,  and  that  doubt  should  have  been  solved  by  the 
jury,  and  not  bv  the  court.  Kohler  v.  Railroad  Co., 
135  Pa.  St.  346,  19  Atl.  1049  ;  Ely  v.  Railroad  Co.,  158 
Pa.  St.  233,  27  Atl.  970  ;  and  Glase  v.  City  of  Phila- 
delphia,  169  Pa.  St.  492,  32  Atl.  600.  Judgement  re- 
versed, and  venire  Jacias  de  novo  awarded. 
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NOTES. 

Fires— Evidence— Sufficiency.— See  Patteson  v,  Chesapeake  &  O. 
R.  Co.,  (Va.)  6  Am.  &  Engr-  R.  Cas.,  N.  S.,  389 ;  Finkelston  v.  Chi- 
cag-o,  M.  &  St.  P.  R.  Co.,  (Wis.)  6  Am.  &  Engr-  R.  Cas.  N.  S.,  193, 
and /oot-noie,  and  nole,  p.  206;  Brown  v,  Benson,  (Ga.)  5  Am.  & 
Engr.  R.  Cas.,  N.  S.,  316  ;  Louisville,  etc.,  R.  Co.  v.  Miller,  (Ala.)  5 
Am.  &  Engr.  R.  Cas.  324,  adslr.,  19  So.  Rep.  989  ;  Taylor  v.  Pennsyl- 
vania S.  V.  R.  Co.,  4  Am.  &  Engr.  R.  Cas.,  N.  S.,  258,  adstr.,  174  Pa. 
St.  171. 


Philadelphia,  W.  &  B.  R.  Co. 

V. 

Wilmington  City  Ry.  Co. 

{Court  of  Chancery  of  Delaware,  May  /j,  iSgy,) 

Crossings — Intersecting  Tracks — Streets — Injunctions.* — The  ob- 
jects of  the  injunction  prayed  for  were  to  prevent  the  respondent,  a 
street  railway  company,  from  erecting-  its  over-head  trolley  wires 
over,  and  to  restrain  it  from  operating-  its  trolley  system  at  grade 
across  the  tracks  of  the  complainant  at  a  point  where  the  latter  crossed 
a  public  street.  Under  its  charter  the  respondent  was  at  liberty  to 
cross  the  tracks  of  any  railroad  company  so  long  as  it  conformed  to 
the  grade  of  the  track  to  be  crossed.  The  complainant's  motion 
for  such  injunction  was  denied,  and  the  rule  discharged. 

Same. — A  street  railway  company,  except  under  special  statutes, 
can  not  be  enjoined  from  crossing  the  tracks  of  a  railroad  company 
in  a  public  street  at  the  existing-  grade,  upon  the  grounds  that  the 
great  volume  of  traffic  and  the  numerous  tracks  of  the  railroad 
company  at  that  point  render  the  crossing  dangerous. 

Sanne — Ultra  Vires. — Where  the  respondents'  prospective  under- 
taking- cannot  deprive  the  complainant  of  any  right,  or  do  him  any 
damage  except  such  as  he  would  suffer  in  common  with  the  rest  of 
the  community,  he  has  no  standing-  to  ask  for  injunction  merely 
upon  the  ground  that  respondent  proposes  to  proceed  ultra  vires  or 
to  usurp  a  franchise.  • 

George  Gray^  H.   H.    Ward,  and  Andrew  C.  Gray^ 
for  complainant. 

Willard  Satilsburyy  for  respondent. 

Nicholson,  Ch.     Injunction  bill.     The  complainant 
operates  a  line  of  railroad  from  the  city  of  Philadelphia 
to  the  city  of  Baltimore  and  elsewhere  which     ^^  ^^^^^^ 
crosses  the  state  of    Delaware.     It  passes 

♦See  Northern  Cent.  R.  Co.  v,  Harrisburg  &  M.  Electric  R.  Co. 
et  aLf  6  Am.  A  Bng.  R.  Cas.  N.  S.,  151,  and  note,  p.  157. 
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throug-h  the  city  of  Wilmington,  and  crosses  Third  and 
Fourth  streets  at  grade,  both  of  said  streets  having 
been  common  highways,  established  and  maintained  at 
the  expense  of  the  city  of  Wilmington,  long  before  the 
company  complainant  was  incorporated,  or  in  fact  any 
other  railroad  company  was  incorporated  in  this  country. 
At  a  short  distance  below  the  railroad  crossing,  there  is 
a'bridge  over  the  Christiana  river,  known  as  the  *'Third 
Street  Bridge, "  serving  as  a  means  of  communication 
Avith  an  outlying  portion  of  the  city,  known  as  South 
Wilmington,  as  well  as  with  the  adjacent  country  and 
the  neighboring  city  of  New  Castle,  The  respondent  op- 
erates a  street  railway  in  the  city  of  Wilmington,  and 

upon  some  country  highways  adjacent  there- 
jRttu^riJkt*-  ^^»  t)y  electricity,  under  what  is  known  as 
J52JJ*-'"J"'-  the  **Trolley  System,"  and  has  laid  street- 
railway  tracks  along  Third  street  to  the 
complainant's  railroad,  both  on  the  northerly  and  south- 
erly side.  Its  purpose  is  to  cross  complainant's  road 
with  its  street  railway  where  complainant's  road 
crosses  third  street,  thus  connecting  with  its  tracks 
already  laid  across  the  Third  Street  Bridge  and  in  South 
Wilmington.  Respondent's  charter,  granted  in  1864, 
provides  that  it  may  "cross  any  track  of  any  railroad 
company  now  incorporated,  or  hereafter  to  be  incorpora- 
ted, provided  that  it  conform  to  the  grade  of  the  track  to 
be  crossed."  The  complainant  filed  a  bill  in  equity  to 
restrain  the  proposed  crossing.  Upon  the  presentation 
of  complainant's  bill,  I  granted  a  rule  to  show  cause  why 
the  preliminary  injunction  prayed  for  in  said  bill  should 
not  be  awarded,  with  a  restraining  order  until  the  de- 
termination of  the  rule.  The  bill  was  subsequently 
amended,  and  the*  restraining  order  modified  in  accord- 
ance therewith.  The  amended  bill  prays  as  follows: 
**(!)  That  the  said  defendant  may  fully  and  truly  an- 
swer this  bill  of  complaint,  and  not  under  oath,  the 
same  being  hereby  expressly  waived.  (2)  That  the 
said  defendant,  and  its  successors,  its  officers,  em- 
ployees, workmen,  agents,  deputies,  and  attorneys,  may 
be  restrained  by  the  injunction  of  the  honorable  court 
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from  again  stretching  or  extending  its  trolly  wires 
across  the  tracks  of  the  said  complainant  on  said 
Third  or  Fourth  street,  in  said  city  of  Wilmington,  and 
from  operating,  or  attempting  to  operate,  its  said  pres- 
ent or  any  projected  line  of  street  railway  across  the 
tracks  of  said  complainant,  at  Third  or  Fourth  street, 
in  the  said  city  of  Wilmington,  with  the  use  of  elec- 
tricity as  a  motive  power,  (3)  And  also,  that  a  prelimi- 
nary injunction  may  be  issued  from  this  honorable 
court  to  restrain  the  said  defendant,  and  its  successors, 
employees,  workmen,  agents,  deputies,  and  attorneys, 
from  again  stretching  or  extending  its  trolley  wires 
across  the  tracks  of  said  complainant,  on  said  Third 
or  Fourth  street,  in  said  city  of  Wilmington,  with  the 
use  of  electricity  as  a  motive  power,  or  otherwise  how- 
soever in  like  manner,  until  the  further  order  of  the 
chancellor.  (4)  That  the  complainant  may  have  such 
further  or  other  relief  as  the  nature  of  the  case  may 
require.  (5)  That  a  subpcena  may  be  issued  for  the  said 
'The  Wilmington  City  Railway  Company,'  as  defend- 
ant in  this  cause.'*  The  respondent  has  filed  itsanswer, 
fully  meeting  and  denying  all  the  equities  of  the  bill. 
Affidavits  have^been  presented  and  read  on  both  sides, 
and  the  questions  involved  argued  upon  the  motion  for 
a  preliminary  injunction. 

The  complainant  does  not  claim  any  property  rights 
as  abutter  or  owner  in  fee  which  will  be  aflFected  by 
the  proposed  crossing,  and  only  shows  in  itself  the 
rig*ht  to  cross  Third  and  Fourth  streets,  previously 
existing  highways,  in  such  a  manner  as  shall  preserve 
to  the  public  the  use  of  the  streets  under  the  well- 
known  common-law  rule  that  where  a  steam  railroad 
crosses  a  street  or  public  highway,  as  in  this  case,  it 
takes  its  right  subject  to  the  right  of  the  public  to  use 
the  street  in  a  reasonable  and  lawful  manner.  As  was 
said  by  Judge  Houston  in  the  case  of  McCoy  v.  Rail- 
road Co.,  5  Houst.  609,  decided  in  1879  :  '*  As  Fourth 
street  was  then,  and  long  had  been  before  the  company 
was  started  or  the  railroad  was  constructed  by  it,  a 
common  highway,  established  and  maintained  at  the 
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expense  of  the  city  of  Wilming'ton,  there  can  be  no 
question  in  this  case  that  the  people  of  the  city  and  the 
public  in  general  had  a  paramount  right  to  the  use  and 
enjoyment  of  it  as  such,  as  well  where  it  was  inter- 
sected and  crossed  by  the  railroad  as  in  any  other  part 
of  it."  The  status  of  the  Third  street  crossing-  is 
identically  the  same.  It  appears  from  complainant's 
bill  and  affidavits — and  it  is  not  denied  by  the  respond- 
ent, although  it  denies  the  necessity  of  so  many  tracks 
and  so  much  shifting — that,  in  consequence  of  the  great 
volume  of  complainant's  business,  it  uses  seven  lines 
of  railroad  track  at  the  crossing  of  Third  street,  and 
eight  lines  at  its  crossing  of  Fourth  street ;  that  the 
business  and  traffic  necessitates  the  passage  of  about 
45  passenger  trains  north  and  50  passenger  trains  south, 
and  of  about  33  freight  trains  north  and  south,  every 
24  hours  over  said  crossings  ;  that  the  necessary  local 
shifting  of  cars  and  trains  over  said  crossings  causes 
the  passage  of  about  350  trains  or  parts  of  trains  every 
24  hours,  so  that  the  total  average  passage  of  trains, 
or  parts  thereof,  over  said  crossings,  does  not  fall  short 
of  475  during  every  24  hours.  And  this  crowding  of 
its  right  of  way  at  the  Third  and  Fourth  street  cross- 
ings, and  the  consequent  dangers  and  difficulties  attend- 
ing the  use  of  Third  and  Fourth  streets  as  public 
highways,  are  urged  by  complainant's  counsel  as  in 
itself  a  reason  for  the  exercise  of  the  extraordinary 
powers  of  the  court  of  chancery  and  the  granting  of  an 
injunction  in  this  case.  The  only  cases  cited,  however, 
that  could  by  any  construction  support  such  a  conten- 
tion, are  under  Pennsylvania  statutes  expressly  invest- 
ing the  courts  with  special  powers  to  prevent  grade 
crossings.  In  the  case  of  Pennsylvania  R.  Co.  v. 
Braddock  Electric  Ry.  Co.,  152  Pa.  St.  125,  25  Atl. 
783,  the  court  recites  the  Pennsylvania  statute,  as  fol- 
lows :  "When  such  legal  proceedings  relate  to  cross- 
ings of  lines  of  railroad  by  other  railroads,  it  should 
be  the  duty  of  the  courts  of  equity  of  this  common- 
wealth to  ascertain  and  define,  by  their  decree,  the 
mode  of  such  crossing  which  will  inflict  the  least  prac- 
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tical  injury  upon  the  rights  of  the  company  owning* 
the  road  intended  to  be  crossed  ;  and  if,  in  the  judg- 
ment of  such  court,  it  is  reasonably  practicable  to  avoid 
a  grade  crossing,  they  shall  by  their  process  prevent  a 
crossing  at  grade."  But  in  this  state  there  is  no  such 
legislation.  The  powers  of  the  court  of  chancery  and 
the  rules  governing  its  action  in  this  behalf  have  not 
been  extended  or  modified  by  any  general  legislation, 
and  I  am  not  aware  of  any  principle  in  law  or  equity  in 
acccordance  with  which  the  difficulties  and  dangers 
attending  the  use  of  Third  and  Fourth  streets  as  pub- 
lic highways  at  the  points  where  they  are  crossed  by 
the  complainant,  which  are  caused  by  the  multiplica- 
tion of  the  complainant's  tracks  and  trains,  —by  its  in- 
creased use  of  its  right  of  way, — could  be  considered 
by  the  court  of  chancery  as  a  reason  for  enjoining  any 
use  of  the  streets  across  the  complainant's  right  of 
way,  which  is  a  legitimate  use  of  those  highways,  and 
not  an  additional  servitude  or  easement.     There  are 

cases,  indeed,  in  which,  under  city  ordi- 
nances, the  writ  of  77ianda7nus  has  been 
issued  to  compel  a  steam  railroad  company  to  elevate 
or  depress  its  tracks  when  its  increased  use  of  its  right 
of  ^^ay  had  obstructed  or  materially  impaired  the  public 
use  of  a  highway  ;  but  I  am  not  aware  of  any  case, 
except  as  we  have  seen,  under  special  statutes,  in 
which  the  crossing  by  a  street  railway  at  grade  of  a 
railroad's  right  of  way  across  an  existing  highway  was 
ever  enjoined  by  a  court  of  equity  on  the  ground  that 
the  great  volume  of  the  railroad  company's  traffic,  the 
number  of  its  trains  at  such  crossing,  rendered  the 
crossing  dangerous.  The  remedy  for  such  dangers 
must  be  sought  elsewhere,  and  in  a  different  mode. 

It  is  conceded  by  complainant's  counsel  that  the  over- 
whelming weight  of  authority  in  this  country  has 
established  the  principle  that  what  is  ordinarily  known 
as  a  street  railway  is  not  an  additional  burden  to  that  of 
the  general  easement  of  the  public  in  the  street  or 
higrhway,  and  they  submit  to  the  weight  of  authority 
on  this  point.      It  is  not  necessary,  therefore,  to  cite 
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the  authorities  or  to  consider  the  force  of  their  reason- 
ing".  The  whole  subject  is  satisfactorily  discussed  by 
the  chancellor  of  New  Jersey  in  the  case  of  West  Jersey 
R.  Co.  V.  Camden,  etc.,  Ry.  Co.,  52  N.  J.  Eq.  35,  29 
Atl.  424,  where  he  says  in  conclusion  :  * 'Basing-  their 
conclusions  upon  the  contemplation  of  the  customary 
use  of  the  electric  street  railway,  the  courts  have 
regarded  that,  as  operated  by  the  trolley  system,  it  is 
not  an  additional  burden  upon  the  soil  in  the  common 
highway,"  and  he  cites  a  number  of  important  cases  in 
confirmation  and  illustration.  The  chancellor  then 
further  says,  speaking  of  a  railroad  crossing  similar  to 
the  one  now  under  consideration  :  "The  exercise  of  the 
right  to  cross  does  not  of  necessity  exclude  the  public 
from  the  enjoyment  of  the  higfhway  at  the  point  of 
crossing,  further  than  to  permit  the  lawful  operation 
of  the  railroad.  The  hig-h  rate  of  speed  and  the  dan- 
gerous character  of  the  trains  run  over  the  crossing 
necessitate  that,  in  the  operation  of  its  railroad,  the 
complainant  shall  have  the  right  of  way,  to  be  exercised 
in  accordance  with  the  requirement  of  law,  and  imposes 
the  duty  upon  the  public,  in  the  use  of  the  highway,  as 
the  railroad  crossing  is  approached,  to  stop,  if  necessary 
in  the  exercise  of  due  care,  look  and  listen,  in  order 
that  the  right  of  the  railroad  may  be  safely  accorded  to 
it.  But  there  is  nothing  in  the  right  which  otherwise 
limits  the  use  of  the  highway  by  the  public,  or  restricts 
the  increase  of  the  volume  of  that  use  either  in  the 
manner  origfinally  exercised  or  through  conveniences 
which  invention  may  from  time  to  time  provide.  It 
follows  from  the  conclusion  that  the  use  of  the  street 
by  the  electric  car,  as  it  is  now  usually  operated,  is 
within  the  purposes  for  which  the  highway  was  created; 
that  such  car  is  not  to  be  excluded  from  the  point  in 
that  highway  where  the  railroad  may  cross  it.  It,  like 
other  passers  in  the  street,  must  conform  with  the 
requirements  which  the  railroad  imposes, — stopping,  if 
necessary,  looking,  listening,  and  yielding  the  right  of 
way.  Nor  do  I  perceive  any  tenable  objection  to  the 
suspension  of  a  trolley  wire  over  the  railroad  crossing 
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at  a  sufficient  height.  In  the  present  instance  it  is  not 
sug-ffested  that  the  elevatioH  intended  would  be  insuffi- 
cient to  permit  the  proper  operation  of  the  complainant's 
road."  Admitting  this  to  be  law,  it  necessarily  follows 
that  the  respondent,  which  is  admitted  to  have  received 
from  the  municipal  authorities  all  the  necessary  privi- 
leges in  the  streets  in  question  which  it  w^s  in  the 
power  of  those  authorities  to  grant,  would  have  the 
same  right  to  use  those  streets  for  the  purposes  of  its 
railway  across  the  complainant's  right  of  way  as  it  has 
to  use  those  streets  in  any  other  part  of  them.  The 
express  legislative  grant  in  respondent's  charter,  of 
the  power  to  "cross  any  track  of  any  railroad  com- 
pany now  incorporated,  or  hereafter  to  be  incorporated, 
provided  that  it  conform  to  the  grade  of  the  track  to  be 
crossed,"  has  already  been  referred  to. 

But  the  complainant  has  advanced  another  objection, 
upon  which  it  largely  bases  its  motion  for  a  preliminary 
injunction.  It  is  alleged  in  the  fifth  paragraph  of  the 
bill  that  "the  defendant  company  hath  no  power  or 
authority  under  its  charter,  as  aforesaid,  or  under  the 
law  of  the  state  of  Delaware,  to  use  electricity  as  a 
motive  power  for  the  propulsion  of  its  cars  in  the  said 
city  of  Wilmington."  This  objection  at  once  raises 
the  question  :  What  standing  has  the  com- 
plainant in  this  court  to  ask,  on  this  ground,  ftJSr'"*'* 
for  the  preliminary  injunction  prayed  for? 
If  that  which  the  respondent  proposes  to  do  with  its 
electric  railway  does  not  take  property  of  the  complain- 
ant for  its  use,  and  does  not  work  some  damage  to  it, 
differing  in  kind  from  the  damage  which  the  complain- 
ant would  suffer  with  the  rest  of  the  community,  it  has 
no  standing  to  ask  for  injunction  merely  because  the 
respondent  proceeds  ti/tra  vires,  or  usurps  a  franchise. 
This  is  hornbook  law,  but  I  will  cite  two  cases  which 
were  decided  by  Chancellor  McGill,  and  resemble 
very  closely  the  case  before  me,  vi2.  Morris  &  E.  R. 
Co.  V.  Newark  Pas.  Ry.  Co.,  51  N.  J.  Eq.380,29  Atl. 
184,  and  West  Jersey  K.  Co.  v.  Camden,  etc.,  Ry.  Co., 
52  N,  J.  Eq.  39,  29  Atl.  423.      A  careful  examination 
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of  the  pleading's  and  proof  has  satisfied  me  that  the 
complainant  in  this  case  has  failed  to  show  such  special 
damage.  It  is  true  that  it  has  alleged  in  the  third  par- 
agraph of  its  bill,  as  amended,  that  it  "is  advised  and 
believes,  and  therefore  avers,  that  the  stretching  of  said 
trolley  wires  across  the  track  of  said  company,  and  the 
laying  of  the  necessary  ground  wires  for  the  operation  of 
said  electric  road  over  said  crossings  upon  said  Third 
street  or  said  Fourth  street,  would  be  attended  with 
g-reat  danger  to  the  employees  and  servants  of  said 
complainant  operating  the  trains  of  said  complainant, 
and  would  most  seriously  interfere  with  the  due  opera- 
tion of  said  road  of  said  complainant  at  said  crossing*." 
But  the  answer  denies  this  allegation,  and  alleges  that 
the  wires  would  be  strung  more  than  22  feet  above  the 
ground,  out  of  the  way  of  any  possible  interference 
with  complainant's  trains  or  employees.  There  are 
no  affidavits  in  support  of  this  allegation  of  the  bill, 
and  the  answer,  being  responsive,  and  being  also  sup- 
ported by  affidavits,  must  control  in  the  present  appli- 
cation. 

The  complainant  also  alleges  that  the  use  of  electri- 
city under  what  is  known  as  the  * 'Trolley  System'* 
will  render  the  crossing  by  the  street  railway  more 
dangerous  than  if  it  used  horses  as  a  motive  power. 
But  the  answer  denies  this  allegation,  and  a  great 
number  of  affidavits  upon  this  point  have  been  present- 
ed and  read  on  both  sides  ;  a  number  of  expert  electri- 
cians and  officers  of  street-railway  systems  throughout 
the  United  States  testifying  in  behalf  of  the  respondent 
that,  with  the  machinery  and  safety  appliances  in  use 
by  the  respondent,  the  crossings  would  be  safer  than 
by  horse  power,  and  that  the  chances  of  accident  from 
any  of  the  causes  alleged  in  complainant's  bill  and 
affidavit  would  be  much  less  than  those  that  might 
arise  in  the  operation  of  a  horse  railway  at  the  railroad 
crossing.  After  carefully  considering  and  weighing 
these  affidavits,  I  am  satisfied  that  it  does  not  clearly 
appear  from  them  that  the  crossing  under  the  trolley 
system  at  this  point  would  be  more  dangerous  and  a 
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greater  menace  to  the  complainant's  traffic  than  would 
the  crossing"  by  horse  power,  against  which  no  injunc- 
tion is  asked  ;  so  that,  even  should  it  be  granted  that 
these  allegations  are  relevant  and  material  to  this 
application,  yet,  as  the  evidence  before  me  leaves  the 
relative  danger  to  a  railroad  crossing  of  the  two  systems 
an  unsettled  question,  they  cannot  avail  the  complain- 
ant, since,  in  the  application  for  a  preliminary 
injunction,  the  complainant's  case  must  be  clearly  made 
out.  As  has  been  seen  already,  the  complain- 
ant does  not  claim  any  property  rights  as  abutter  or 
owner  in  fee,  which  will  be  affected  by  the  proposed 
crossing  of  its  right  of  way  by  the  respondent  under 
the  trolley  system,  and  does  not  claim  to  be  in  danger 
of  receiving  any  damages  other  than  those  already  con- 
sidered. It  is  therefore  manifest  that  it  has  no  standing 
in  this  court  for  its  application  for  a  preliminary  in- 
junction, and  that,  for  the  purpose  of  this  motion,  it  is 
not  open  to  the  court  to  consider  the  question  whether 
the  respondent  railway  company  has  or  has  not  power 
or  authority  under  its  charter,  or  under  the  laws  of  the 
state  of  Delaware,  to  use  electricity  as  a  motive  power 
for  the  propulsipn  of  its  cars  in  the  said  city  of  Wil- 
mington. There  is  more  than  one  way  of  obtaining  a 
judicial  determination  of  that  question,  but  the  proceed- 
ing now  pending  before  this  court  is  not  one  of  them. 
The  arguments  of  the  learned  counsel  in  this  cause 
have  been  exceptionally  able  and  elaborate,  exhausting 
the  whole  field  of  inquiry.  I  have  examined  the  vast 
number  of  cases  cited  by  counsel  with  great  care, 
have  given  attentive  consideration  to  the  many 
points  which  have  been  so  ingeniously  raised  and 
elaborated  by  them  ;  but  I  do  not  deem  it  necessary  in 
this  opinion  to  discuss*  any  other  than  those  I  have 
already  presented,  which  I  believe  to  be  conclusive  of 
the  questions  at  issue.  I  will  deny  the  motion  for  a 
preliminary  injunction,  and  discharge  the  rule  in  this 
cause. 
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Highland  Ave.  &  B.  R.  Co  et  aL 
Birmingham  Railway  &  Electric  Co. 

{Supreme  Court  of  Alabama^  Jan,  2/,  iS^I,) 

Street  Railways — Occupancy  of  Same  Street — Crossing  of  Tracks 
— Temporary  Injunction — Evidence.* — In  an  action  to  enjoin  a  street 
railway  company  from  laying  its  tracks  on  a  street  occupied  by  the 
complainant  and  there  crossing  tracks  of  complainant  the  bill  al- 
leged that  anether  track  upon  said  street  would  render  greatly  dan- 
gerous the  common  use  of  it  by  vehicles  and  the  cars  of  both  com- 
panies, and  set  out  circumstances  in  support  of  the  allegation,  and 
also  averred  that  the  respondent  could  easily  reach  its  objective 
point  by  another  route.  The  answer  denied  all  the  allegations  of 
the  bill,  but  admitted  the  possibility  of  using  a  longer  route.  Held, 
that  it  was  error  to  exclude,  upon  the  hearing  of  a  motion  to  dis- 
solve a  temporary  injunction,  ex  parte  affidavits  of  men  familiar 
with  the  locality  in  support  of  the  allegations  of  the  bill,  ample  no- 
tice of  such  affidavits  having  been  given  to  respondent. 

Same. — And  it  was  error  to  dissolve  the  temporary  inj^unction, 
the  allegations  of  the  bill  having  been  fully  sustained  by  such  affi- 
davits. 

Appeal  from  Jefferson  county  chancery  court.  Ro- 
heariHjg'  denied. 

Alex.  T,  LondomxiA  John  F.  Martin^  for  appellants. 
Walker^  Porter  &  Walker^  for  appellees. 

McClELLAN,  J.  This  bill  is  filed  by  the  Highland 
Avenue  &  Belt  Railroad  Company  and  the  Columbian 
CMe8ut«4  Equipment  Company,    for  the   purpose  of 

enjoining  the  Birmingham  Railway  &  Elec- 
tric Company  from  constructing  a  railway  and  laying  its 
track  on  and  along  Eleventh  avenue,  between  Nine- 
teenth and  Twentieth  streets,  in  the  city  of  Birming- 
ham, and  there  crossing  the  tracks  of  said  complainant 

*As  to  Right  to  Cross  Tracks  uf  Another  Company,  see  4  An.  A 
Eng.  R.  Cas.,  N.  S.,  418,  note. 
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railroad  company.  The  equity  of  the  bill  is  rested  on 
the  claim  that  complainants  are  the  owners,  to  the  ex- 
clusion of  the  public,  of  26  feet  of  and  along*  the  middle 
of  said  street ;  that  respondent  has  not  compensated, 
nor  offered  to  compensate,  them  for  the  use  of  the  cross- 
ing- it  proposes  to  take,  nor  taken  any  steps  to  condemn 
the  same ;  and  also  upon  the  averments  that  said  street 
is  too  narrow  for  the  proposed  track,  in  addition  to  the 
two  tracks  of  complainants  already  upon  it,  there  being- 
only  from  10  to  12  feet  between  complainants'  tracks 
and  the  curbing  on  either  side  ;  that,  if  another  track  is 
put  in  said  avenue,  it  will  prevent,  or  render  greatly 
dang-erous,  the  common  use  thereof  by  vehicles  and  the 
cars  of  both  roads,  etc. ;  that  the  crossing  is  proposed 
to  be  made  at  a  curve  in  complainants'  tracks,  where, 
also,  the  grade  of  their  tracks  is  a  very  steep  one  ;  that 
these  facts  add  to  the  danger  of  collisions,  etc.  ;  and 
that  respondent  can  easily  reach  the  objective  point  of 
its  proposed  track  by  building  on  another  feasible  route, 
which  is  only  a  block  and  a  half  longer  than  that  now 
proposed,  and  which  would  not  intersect  or  cross  com- 
plainants' tracks  at  all,  etc.  Other  facts  supposed  to 
impart,  or  to  aid  in  imparting,  equity  to  the  bill,  are 
averred,  but  we  deem  it  unnecessary  to  particularly  re- 
fer to  them  here.  An  injunction  issued  on  the  filing  of 
the  bill  in  accordance  with  its  prayer.  The  respond- 
ent answered  the  bill,  denying  all  the  averments  set 
forth  above,  as  well  as  the  other  averments  of  the  bill, 
except  that  it  is  admitted  that  the  point  of  the  proposed 
crossing  is  on  a  curve  and  a  grade  in  complainants' 
tracks,  but  alleges  that  said  grade  is  not  a  steep,  but  a 
light«  one,  and  that  the  dangers  apprehended  by  com- 
plainants because  of  such  grade  at  the  point  of  crossing- 
will  not  ensue,  and  except,  also,  that  the  answer  vir- 
tually admits  that  the  respondent  could,  by  adopting 
the  other  route  suggested  in  the  bill,  reach  the  ob- 
jective point  of  the  proposed  track  without  crossing  the 
complainants'  tracks  at  all,  but  the  answer  avers  that 
the  increased  length  of  such  track  would  be  two  blocks, 
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or  about  850  feet.     The  answer  was  filed  October  9, 

1895.  On  November  9th,  following,  re- 
o«rpMi««f*liln«  spondent  filed  its  motion  to  dissolve  the  in- 
JfTJiSi-?!?.  j^i^ction  upon  the  grounds,  (1)  the  denials  of 
-Efil 'm" "*"*"    ^^^  answer,  and  (2)  that  there  is  no  equity 

in  the  bill.  On  the  22d  of  the  same  month, 
complainants  served  notice  on  the  respondent  that  they 
would  offer  certain  ex  farte  affidavits  as  evidence  in 
support  of  the  bill  on  the  hearing-  of  the  motion  to  dis- 
solve. The  motion  was  heard,  it  seems,  on  January 
24,  1896,  or,  at  least,  the  decree  dissolving  the  injunc- 
tion was  then  rendered.  We  have  referred  to  these 
several  dates  to  show  that  the  affidavits  were  seasona- 
bly brought  forward — in  time  for  respondent  to  have 
filed  counter  affidavits — ^and  that  complainants  submit- 
ted the  motion  on  their  part  on  the  affidavits  as  well  as 
the  bill. 

The  chancellor  excluded  these  affidavits  at  the  hear- 
ing. We  think  they  should  have  been  received.  The 
affiants  were  men  of  familiar  acquaintance  with  the 
locality  of  the  proposed  extension  and  crossing  of  re- 
spondent's railway.  Their  testimony  is  to  the  eflFect 
that  the  existing  tracks  of  complainants*  road,  two  in 
number,  including  the  cross-ties, occupy  all'of  Eleventh 
avenue  between  Nineteenth  and  Twentieth  streets, 
from  curb  to  curb,  except  a  space  of  about  12  feet  on 
one  side  and  10  on  the  other  ;  that,  if  another  track  is 
put  in  said  avenue,  it  will  effectually  prevent,  or  ren- 
der extremely  hazardous,  the  common  use  of  the  avenue 
by  wagons,  carriages,  and  other  private  vehicles,  pedes- 
trians, and  the  cars  of  the  two  railroads  ;  that  the 
danger  of  collision  will  be  very  great ;  and  that,  in 
their  judgment,  to  put  another  track  on  said  street 
would  destroy  its  use  for  other  purposes,  etc.  This 
evidence  goes  to  show  that  the  construction  of  the  pro- 
posed track  would  be  the  creation  of  a  public  nuisance. 
It  was  to  this  end,  solely,  that  the  affidavits  were  of- 
fered, and  for  this  purpose  they  are  clearly  admissible, 
under  the  rule  declared  in  Barnard  r.  I>avis,  54  Ala. 
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565.  These  aflBdavits,  in  our  opinion,  sustain  the  aver- 
ments of  the  bill  in  respect  of  the  matters  ^^^ 
to  which  they  relate,  the  denials  of  the  an- 
swer to  the  contrary  notwithstanding-.  Taking"  said 
averments  as  true,  and  looking*  to  the  fact,  averred  in 
the  bill  and  virtually  admitted  in  the  answer,  that  re- 
spondent has  another  feasible  and  practicable  route  for 
its  proposed  track,  of  not  much  greater  leng-th,  by  the 
adoption  of  which  all  the  dangers,  inconveniences,  and 
obstruction  to  the  existing*  road  and  to  the  public,  inci- 
dent to  the  proposed  route,  will  be  entirelj'  avoided,  it 
is  clear  to  our  minds  that  the  injunction  should  not 
have  been  dissolved.  On  the  state  of  facts  we  have  set 
forth,  complainants  will  be  g-reatly  damaged  by  the 
building-  of  the  proposed  road,  and  the  injury  is  not  of 
a  sort  to  be  fully  compensated  for  by  any  money  recov- 
ery they  might  have  of  the  respondent,  in  the  event 
the  other  averments  of  the  bill  are  sustained  at  the 
final  hearing.  It  is,  in  this  sense,  irreparable,  while, 
on  the  other  hand,  no  great,  and  certainly  no  irrepara- 
ble, injury  would  result  to  the  respondent  by  being 
forced,  if  its  exigencies  cannot  await  the  final  determi- 
nation of  the  case,  to  construct  its  line  over  the  other 
route.  If  its  right  to  the  route  now  proposed  be  estab- 
lished on  the  final  hearing,  its  remedy  for  the  damages 
resulting  from  having,  in  consequence  of  the  injunc- 
tion, to  build  a  slightly  longer  track,  or  from  the  delay 
in  constructing  this  one,  is  plain,  adequate,  and  com- 
plete. Upon  these  considerations,  the  decree  dissolv- 
ing the  injunction  must  be  reversed.  A  decree  will  be 
here  entered  overruling  the  motion  to  dissolve,  and 
reinstating  the  injunction.     Reversed  and  rendered. 
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Colonial  City  Traction  Co. 

V. 

Kingston  City  R.  Co. 

{Court  of  Appeals  of  New  York,  Dec,  14^  iSgj,) 

Opinion— Ruling — Presumption. — It  cannot  be  inferred  that  the 
court  has  overlooked  one  of  the  points  presented  because  it  is  not 
discussed  in  its  opinion. 

Street  Railways — Use  of  Tracks  of  Another  Company.' — Compli- 
ance with  the  requirements  of  the  railroad  law  of  New  York  is  a 
condition  precedent  to  the  right  of  one  street  railway  company  to 
use  the  tracks  of  another  company  against  its  consent ;  and  the 
existence  of  a  right  of  the  latter  company  to  give  such  consent  is  an 
immaterial  circumstance. 

Motion  for  rearg-ument.     Denied, 

G,  D.  B.  Hasbrotick  and   Charles  Stewart  Davison. 
for  the  motion. 

A,  T.  Clearwater^  opposed. 

Vann,  J.  This  motion  for  a  reargument  is  based 
on  the  possibility  that  the  court  may  have  overlooked 

one  of  the  points  presented  both  orally  and 
-PrSiiSi!!?  i"  writing-  on  the  argument.  This  possi- 
bility is  founded  on  the  fact  that  the  point 
is  not  discussed  by  the  court  in  its  opinion  ;  but  as  we 
have  held,  that  fact  gives  rise  to  no  such  inference  in 
any  case,  and  in  this  case  it  is  expressly  stated  that  the 
reason  for  not  adopting*  the  opinion  of  the  appellate 
division,  which,  as  reported,  discusses  the  point  sup- 
posed to  have  been  overlooked,  was  to  avert  further 
litigution  by  deciding  a  question  that,  although  pre- 
sented by  the  record,  was  not  decided  by  that  learned 
court.     Kamp  v.  Kamp,  59  N.  Y.  212,  221 ;  Dammert 

*See  Crescent  City  R.  Co.  v.  New  Orleans  &  C.  R.  Co.,  (La.),  4 
Am.  &  Eng.  R.  Cas.,  N.  S.,  402,  and  notCy  p.  411. 
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V.  Osborn,  141  N.  Y.  564,  35  N.  E.  1088.  The  point 
that  the  appellant  apprehended  was  over- 
looked was  duly  considered  by  us,  although  "JJJ JfftJJg  tr 
no  expression  of  consideration  appears  in  AMik«reMfMi|. 
the  opinion.  It  is,  in  substance,  that,  inas- 
much as  the  defendant  succeeded  to  the  rig'hts  of  a 
company  organized  prior  to  the  amendment  of  the  con- 
stitution in  1874,  it  has  the  right,  if  it  chooses,  to  allow 
the  use  of  its  tracks  by  other  roads,  and  that  this  right 
could  not  be  infringed  upon  by  subsequent  legislative 
enactments ;  that  such  right,  as  it  is  further  argued, 
can  be  exercised  by  the  defendant  without  regard  to 
whether  the  road  with  which  it  desires  to  contract  was 
organized  prior  to  the  constitutional  or  statutory  enact- 
ments, or  subsequent  thereto  ;  and  upon  this  assump- 
tion it  is  urged  that,  as  the  law  provides  for  an  appeal 
to  the  courts  where  there  is  an  unreasonable  refusal  of 
property  owners,  so  the  law  provides  for  an  appeal  to 
the  courts  where  there  is  an  unreasonable  refusal  by 
such  a  company  as  the  defendant.  The  conclusion 
that  we  are  asked  to  reach  from  this  line  of  argument 
is  that,  as  the  property  owners'  consent  '*is  compella- 
ble at  law,"  so,  where  a  rpad  can  voluntarily  grant  the 
right  to^  use  its  tracks,  '*it  is  compellable  to  grant  it 
through  procedure  in  the  courts,"  even  if  the  statutory 
consents  have  not  been  obtained  by  the  road  making 
the  application. 

As  the  plaintiff  was  organized  in  1896,  and  succeeded 
to  the  rights  of  a  company  organized  in  1893,  the  con- 
stitution and  railroad  law  as  existing  since  the  latter 
date  control  its  rights,  whatever  effect  they  may  have 
upon  organizations  of  an  earlier  date.  The  railroad 
law  is  the  only  authority  for  this  proceeding,  and  the 
plaintiff,  as  the  moving  party  in  the  effort  to  acquire 
certain  rights  through  the  power  of  eminent  domain, 
was  bound  to  proceed  strictly  in  accordance  with  its 
requirements.  In  re  Kings  County  El.  Ry.  Co.,  82 
N.  Y.  95,  99 ;  In  re  Union  El.  Ry.  Co.,  113  N.  Y.  275, 
279,  21  N.  E.  81.  These  requirements  are  general. 
They  make  no  discrimination  based  upon  the  rights  or 
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powers  of  the  road  proceeded  against,  and  are  not 
affected  by  what  that  road  can  voluntarily  consent  to. 
If  the  defendant  has  the  right  to  lease  its  road  to 
another  company,  that  right  cannot  be  invoked  by  the 
plaintiff  as  a  substitute  for  the  statutory  requirements, 
nor  made  the  sole  foundation  of  a  proceeding  to  compel 
the  defendant  to  permit  the  use  of  a  portion  of  its 
tracks.  The  statute  contains  nothing  that  expressly 
or  impliedly  sanctions  such  a  conclusion.  The  plaintiff 
must  move  upon  its  own  status,  and  cannot  rely  upon 
the  status  of  the  defendant  in  opposition  to  its  wishes. 

As  we  aimed  to  demonstrate  in  the  opinion  giving 
our  reasons  for  affirming  the  judgment,  the  consents 
of  the  local  authorities  and  the  abutting  owners  to  the 
use  of  the  intervening  track  of  the  defendant  by  the 
plaintiff  are,  by  virtue  of  section  91  of  the  railroad  law, 
conditions  precedent  to  the  proceeding  to  acquire  such 
use  under  section  102  of  that  law.  In  other  words,  the 
plaintiff  is  not  in  a  position  to  make  the  application 
until  it  has  first  obtained  such  consents.  The  prohibi- 
tion of  the  railroad  law  is  absolute  so  far  as  the  plain- 
tiff, proceeding  i7t  inviUtm^  is  concerned,  and  does  not 
depend  upon  what  the  defendant  might  have  the  power 
to  voluntarily  agree  to. 

It  is  also  suggested  that  our  opinion  has  raised  ap- 
prehension as  to  its  effect  as  a  precedent  upon  railroad 
leases  and  traffic  agreements,  of  which  there  are  said 
to  be  many  now  in  force  all  over  the  state.  It  was  not 
our  intention  to  decide  any  case  but  the  one  before  us, 
which  simply  involved  the  standing  of  the  plaintiff  to 
make  the  application  in  question,  and  our  opinion 
should  be  read  in  the  light  of  that  purpose.  If,  as 
sometimes  happens,  broader  statements  were  made,  by 
way  of  argument  or  otherwise,  than  were  essential  to 
the  decision  of  the  questions  presented,  they  are  the 
dicta  of  the  w^riter  of  the  opinion,  and  not  the  decision 
of  the  court.  A  judicial  opinion,  like  evidence,  is  only 
binding  so  far  as  it  is  relevant ;  and,  when  it  wanders 
from  the  point  at  issue,  it  no  longer  has  force  as  an 
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oflScial  utterance.  The  failure  to  read  the  opinions  of 
courts  with  this  fact  in  mind  gives  rise  to  much  fruit- 
less litigation.  The  motion  should  be  denied.  All 
concur,  except  Gray  and  O'Brien,  JJ.,  not  voting. 
Motion  denied. 


Metropolitan  St.  Ry.  Co. 

V. 

Kennedy. 

(Circuit  Court  of  Appeals,  Second  Circuit ,  July  21,  iSgj,) 

Intersecting  Street  Railways — Collision — Negligence — Evidence.* — 
The  evidence  was,  in  substance,  that  the  defendants'  car  was  put  in 
motion  after  those  in  charge  of  it  had  observed,  or  should  have 
seen,  that  the  plaintiff's  car  was  about  to  cross  the  tracks  of  the 
former,  and  would  reach  the  point  of  intersection  (a  street  cross- 
ing, to  the  use  of  which  each  had  an  equal  right)  before  it  could  be 
passed  by  the  defendant's  car,  and  that  the  latter  then  proceeded 
at  such  a  rapid  rate  that  it  could  not  be  stopped  in  time  to  avoid  a 
collision,  and  those  in  charge  of  defendant's  car  should  have  known 
that  the  line  of  vision  between  the  plaintiff's  car  and  the  crossing 
was  obstrticted.  Held^  that  this  was  sufficient  proof  of  negligence 
on  the  part  of  the  servants  of  the  defendant,  but  did  not  show  neg- 
ligence on  the  part  of  the  plaintiff. 

Crossings — Right  of  Procedure.— Where  there  is  no  proof  that 
either  of  the  street  railroad  companies  had  a  right  of  procedure,  by 
custom  or  otherwise,  at  such  crossing,  the  presumption  of  law  is 
that  none  existed. 

Action  for  Damages — Evidence. — In  an  action  to  recover  damages 
for  personal  injuries  caused  by  the  collision  of  two  street  cars,  it 
was  competent  for  the  plaintiff,  the  driver  of  one  of  the  cars,  to 
prove  that  he  was  a  sober  and  industrious  man. 

Same — Same — Harmless  Error. — While  evidence  to  the  effect  that 
the  plaintiff  was  a  married  man  may  not  have  been  strictly  admiss- 
ible in  such  action,  it  was  not  prejudicial  to  the  rights  of  the  de- 
fendant, having  previously  been  proved  by  evidence  in  the  case 
which  had  not  been  objected  to. 

Appeal  from  the  United  States  circuit  court  for  the 
Southern  District  of  New  York.     Affirfned. 

*See  notes  at  end  of  case. 
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Henry  A.  Robinson^  for  plaintiff  in  erf  or. 
Wm.  H.  Reag'an  ^xiA  James  L.  Bennett^  for  defend- 
ant in  error. 

Before  Peckham,  Wallace,  and  Shipman,  Circuit 
Judges. 

Per  curiam.  This  is  a  writ  of  error  by  the  defend- 
ant in  the  court  below  to  review  a  judgment  for  the 

plaintiff  entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  for  per- 
sonal injuries  received  \yj  the  plaintiff  in  a  collision 
between  two  street  railway  cars,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  which  took 
place  at  the  junction  of  Fourteenth  street  and  Broad- 
way, in  the  city  of  New  York.  The  plaintiff  was  a  car 
driver  for  the  Central  Cross  Town  Railroad.  The 
tracks  of  that  railway  run  east  and  west  along  Four- 
teenth street,  and  intersect  the  double  tracks  of  the 
railway  of  the  defendant,  running  north  and  south  upon 
Broadway.  The  evidence  upon  the  trial  tended  to  show 
that  as  a  car  driven  by  plaintiff,  bound  easterly,  ap- 
proached the  point  of  intersection,  it  was  brought  to  a 
stop  preparatory  to  crossing  the  defendant's  railway ; 
that  at  that  time  a  car  of  the  defendant  upon  the  east- 
erly track  of  its  railway,  bound  northerly,  and  ap- 
proaching the  point  of  intersection,  had  also  been 
brought  to  a  stop  ;  that  the  conductor  upon  the  plaint- 
iff's car,  observing  that  the  defendant's  car  had  stopped, 
signaled  the  plaintiff  to  go  ahead,  and  the  plaintiff 
thereupon  put  his  car  in  motion  ;  that  about  this  time 
a  south-bound  car  of  the  defendant,  upon  the  westerly 
track  of  its  railway,  passed  the  point  of  intersection, 
thereby  momentarily  obstructing  the  view  between  the 
plaintiff's  car  and  the  north-bound  car  of  the  defend- 
ant ;  that,  after  the  plaintiff's  car  had  thus  been  put  in 
motion,  the  defendant's  north-bound  car  was  put  in  mo- 
tion, and  proceeded  at  such  a  high  rate  of  speed  that  it 
could  not  be  stopped  in  time  to  avoid  collision  with  the 
plaintiff's  car  as  the  latter  was  crossing  the  tracks  of 
the  defendant. 
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Error  is  assigned  of  the  refusal  of  the  trial  judg-e  to 
direct  a  verdict  for  the  defendant  upon  the  ground  that 
the  evidence  did  not  show  that  the  defendant  was  guilty 
of  negligence,  and  did  show  that  there  was  contributory 
negligence  on  thepart  of  the  plaintiff.  We 
think  the  evidence  was  suflBcient  to  permit  the  ufhJm-ciiu^' 
jury  to  find  that  the  defendant's  car  was  put  !L*Evii'2e"5*'** 
in  motion  after  those  in  charge  had  observed, 
or  should  have  seen,  that  the  plaintiff's  car  was  about  to 
cross  the  tracks  of  the  defendant,  and  would  r^ach  the 
point  of  intersection  before  it  could  be  passed  by  the 
defendant's  car,  and  that  the  defendant's  car  then  pro- 
ceeded at  such  rapid  speed  that  it  could  not  be  stopped 
in  time  to  avoid  collision.  We  think  the  evidence  also 
permitted  the  jury  to  find  that  those  in  charge  of  the 
plaintiff's  car,  including  the  plaintiff  himself,  were  not 
aware  that  the  defendant's  car  had  been  put  in  motion' 
in  time  to  stop  their  own  car  before  it  reached  the 
point  of  intersection,  this  being  attributable  to  the  fact 
that,  after  their  car  had  started,  the  south-bound  car  of 
the  defendant  intercepted  the  line  of  vision  between 
their  car  and  the  north-bound  car  of  the  defendant.  In 
this  view  the  case  could  not  properly  have  been  with- 
drawn from  the  consideration  of  the  ]ury. 

In  the  absence  of  proof  that  either  railway  company 
had  any  right,  by  usage  or  otherwise,  of  precedence  at 
the  crossing,  the  law  presumes  that  they 
stood  on  a  footing  of  equality,  each  lawfully  JnSlJS«eV,'" 
using  a  public  street,  and  each  owing  to  the 
other  the  duty  of  exercising  reasonable  care  while  doing 
so.  When  fyarties  occupy  such  a  position  towards  one 
another,  each  has  a  right  to  assume  that  the  other  will 
fulfill  its  duty,  until  apprised  to  the  contrary.  There 
is  no  hard  and  fast  rule  by  which  to  determine  what 
constitutes  reasonable  care  in  such  a  case.  The  ques- 
tion is  one  for  the  jury,  to  be  determined  upon  the 
special  facts,  testing  the  acts  of  the  parties  by  that 
measure  of  circumspection  which  would  ordinarily  be 
exercised  by  prudent  men  under  similar  circumstances. 
We  entertain  no  doubt  that  the  jury  were  authorized  to 
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indulge  the  conclusion  that  the  defendant  was  guilty  of 
negligence,  either  because  those  in  charge  of  its  car 
failed  to  observe  that  the  plaintiff's  car  had  started  to 
cross  the  intersecting  tracks,  or  having  observed  this, 
in  attempting  to  cross  with  their  own  car,  when  there 
was  not  sufficient  time  to  do  so  before  plaintiff's  car 
would  reach  the  place,  or  at  such  a  rate  of  speed  that  it 
could  not  be  stopped  in  time  to  avoid  collision  ;  and 
that  the  plaintiff,  having  the  right  to  rely  upon  the 
exercise  of  reasonable  care  by  the  defendant,  was  not 
himself  negligent  in  failing  to  stop  his  car  when  the 
south-bound  car  of  the  defendant  temporarily  obstructed 
his  view  of  the  north-bound  car. 

Error  is  also  assigned  of  the  rulings  of  the  trial 
judge  in  admitting  evidence  contrary  to  the  objections 

of  the  defendant.  A  witness  for  the  plaint- 
Ij«-Bfwm;.     iff  was  permitted  to  state  that  the  plaintiff 

was  a  sober  and  industrious  man.  The  tes- 
timony was  competent  upon  the  issue  of  damages.  The 
earning  power  of  the  plaintiff  was  an  element  in  esti- 
mating the  loss  which  he  had  sustained,  and  was  likely 
to  sustain  in  the  future,  by  being  incapacitated  for  labor 
in  consequence  of  the  injuries  received.     The  plaintiff 

was  allowed  to  testify  that  he  was  a  married 
H»nBi«ME?rir.     man.     While  this  testimony  may  not  have 

been  strictly  competent  (Pennsylvania  Co. 
V.  Roy,  102  U.  S.  459),  it  was  innocuous,  the  fact  hav- 
ing been  abundantly  proved  by  evidence  which  was  not 
objected  to.  His  wife  was  one  of  the  principal  wit- 
nesses upon  the  trial.  The  other  rulings  complained 
of  do  not  merit  notice.  We  find  no  error  in  the  record, 
and  the  judgment  is  therefore  affirmed. 

NOTES. 

Intersecting  Street  Railways— Collisions. — See  Chicago  City  R.  Co. 
V,  McLaughlin,  40  111.  App.  4% ;  Schneider  v.  Second  Ave.  R.  Co., 
15  N.  Y.  Supp.  556;  People's  Pass.  R.  Co.  v,  Lauderbach  (Pa.),  26 
Am.  &  Eng.  R.  Cas.  166,  3  Atl.  Rep.  672. 

Same— Same — Evidence — Sufficiency. — See  Tompkins  v.  Clay  St. 
Hill  R.  Co.,  18  Am.  &  Eng.  R.  Cas.  144,  66  Cal.  163,  4  Pac.  Rep. 
1165  ;  Chicago  City  R.  Co.  v,  McLaughlin,  146  111.  353, 34  N.  E.  Rep. 
796  ;  Schneider  v.  Second  Ave.  R.  Co.,  15  N.  Y.  Supp.  556. 

Same — Same — Presumption  of  Negligence. — Where  the  cars  of 


Chicago  Citj  Ky.  Co,  v.  Taylor. 

iro  Htre«t  railway  companies  have  equal  rig-hts  at  the  intersection 
[  their  tracks,  proof  that  the  rear  end  of  one  car  was  struck  by  the 
'out  of  another  when  unexplained  raiees  a  presumption  of  aegli- 
ence  in  the  manag-ement  of  the  colliding-  car.  Chicago  City  R.  Co. 
.  McLaughlin,  40  III.  App.  496. 

Same— Same — Negligence  a  Question  of  Fact. — Where  it  appears 
lat  the  person  in  charg-e  of  either  of  two  cars  colliding  at  the  in- 
;rsection  of  street  railway  tracks  coutd  have  seen  the  approach  of 
ie  other  in  time  to  avoid  a  collision  by  stopping  his  own  car,  the 
uestion  of  the  culpable  negligrence  of  either  or  both  is  for  the  jury. 
iuttner   v.  Lindell  K.   Co.,  29  Mo.   App.  502  ;  Schneider  v.  Second 

ve.  R.  Co.,  133  N.  Y.  583,  30  N.  E.  Rep.  752,  44  N.  Y.  S.  E.  680. 


Chicago  City  Ry.  Co. 


{Supreme  Court  of  Illinois,  Dec.  lo,  iSgj. ) 

Colliaion  at  Interiection — Instructions.* — Where  instructions  have 

;en  given  at  the  request  of  the  defeodant,  which  assumed  that  the 

lestioas   of  fact  necessary  to  make  out   a  case  in  favor   of  the 

aintiff  were  properly  befort  the  jury,  it  was  not  error  to  refuse  to 

istruct  that  the  evidence  mould  not  justify  a  verdict  for  the  plain- 

ff  nor  to  refnse  to  direct  a  verdict  for  defendant. 

Res  Judicata — Review,— The   question  as  to  the  sufficiency  of  the 

'idence  to  support  the  verdict,  having  been  settled  by  the  appellate 

lurt,  canaot  be  reviewed  by  the  supreme  court. 

Negligence— Interrogatories. — Where    the    question  whether    the 

aintiff,  the  driver  of  a  horse  car,  exercised  ordinary  care  to  avoid 

collision  in  driving  his  car  across  the  tracks  of  the  defendant's 

,ble  system  was  properly  submitted  to  the  jury  in  an  interrogatory, 

was  not  error  to  refuse  to  submit  others,  which  possibly  had  a 

mote  tieariug  on  the  question,  and  might  have  elicited  evidentiary 

cts. 

Crossings— Right  of  Priority— Admissibility  of  Evidence. — It  was 

)t  error  to  refuse  to  allow  a  witness  to  testify  as  to  a  general 

istom  in  regard  to  priority  of  horse  cars  and  cable  cars  at  cross- 

gs,  when  he  had   no  knowledge  of  the  custom  prevailing  at  the 

me  of  the  accident. 

Same.— And  testimony  as  to  such  custom  in  other  cities  was  also 

admissible. 

Same. — Proof  of  such  custom  should  be  coalined  to  the  time  and 

ace  of  the  accident. 

:  Metropolitan  St.  Ry.  Co. 
9  (N.  s.)  A  &  E  R  Cas- 33 
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Harmless  Error. — It  was  harmless  error  to  allow  a  witness  of  the 
cable  car  company  to  testify  that  its  cars  were  run  at  the  usaal  rate 
of  speed  on  the  morning  of  the  accident,  and  that  he  did  not  see 
anything  unusual. 

Same. — It  was  also  harmless  error  to  allow  a  witness  to  testify  in 
such  action  that  he  had  seen  cars  stopped,  in  20  or  30  feet,  which 
had  just  before  been  running*  at  the  usual  rate  of  speed. 

Action  for  Personal  Injuries— Measure  of  Damages. — In  an  action 
to  recover  damages  for  personal  injuries  any  physical  and  mental 
suffering  necessarily  arising  from  the  injury  received  is  a  proper 
subject  of  compensation ;  but  injured  feelings,  which  might  arise 
in  the  mind  from  the  accident  resulting  in  the  injury,  not  being  a 
part  of  the  pain  naturally  attending  the  injury,  is  not  an  element 
of  damage. 

Pleading — General  Damages — Mental  Suffering. — Damages  result- 
ing from  mental  suffering  necessarily  arising  from  the  accident, 
may  be  shown  under  the  general  allegations  of  the  declaration. 

Appeal  from  First  district  appellate  court.  A  -ffirmed 

This  was  an  action   in   the  circuit  court  of  Cook 
county  brought  by  William  Taylor  agfainst  the  Chicagfo 

€«M8tftted  ^^^y  Railway  Company  to  recover  for  a  per- 

sonal injury.  At  the  time  of  the  accident, 
September,  1,  1892,  appellant  was  operating*  a  cable 
streetcar  line  on  State  street,  in  the  South  division  of  the  . 
city  of  Chicago,  which  line  crossed  the  intersection  of 
State  street  with  Adams  street,  in  thatcitv.  The  West 
Chicago  Street-Railroad  Company  at  that  time  operated 
a  street  horse  car  line  on  Adams  street,  which  line 
crossed  State  street,  and  intersected  the  tracks  of  appel- 
lant on  State  street.  Appellee  was  a  driver  on  one  of 
the  cars  of  the  West  Chicago  Company,  and  was  on  the 
morning  of  September  1,  1892,  driving  his  car  across 
State  street,  towards  the  west,  when  it  was  struck  by 
one  of  appellant's  north-bound  cable  cars.  The  decla- 
ration charges,  in  substance,  that  appellant  carelessly 
and  negligently  drove  and  managed  its  cable  car  ;  that 
it  failed  to  give  any  signal  or  warning  of  its  approach 
to  the  crossing  ;  that  it  was  driven  at  an  undue,  dan- 
gerous and  excessive  rate  of  speed  ;  that  it  negligently 
failed  to  stop  or  slacken  the  speed  of  the  grip  car,  but 
drove  the  same,  at  a  high,  undue,  excessive,  and  danger- 
ous rate  of  speed,  upon  and  against  the  horse  car,  etc. 
To  the  declaration  the  appellant  pleaded  the  general 
issue,  and  on  a  trial  before  a  jury  the  plaintiff  obtained 
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verdict  and  judg-ment  for  $15,000.  The  appellant  ap- 
ealed  to  the  appellate  court,  where  the  judgment  was 
ffirmed. 

iV.  A  Hynes  and  H.  H.  Martin,  for  appellant. 
Frederick  St.  John  and  Benjamin  F.  Richolson  (A. 
V.  Browne,  of  counsel),  for  appellee. 

Craig,  J.  (after  stating^  the  facts.)  In  appellant's 
rgument  filed  in  this  court,  it  is  first  contended  that 
ie  evidence  utterly  failed  to  establish  appellee's  case, 
nd  it  was  therefore  error  to  refuse  appellant's  sev- 
nteenth  instruction,  which  was  as  follows  :  "(17)  The 
jry  are  instructed  that  the  evidence  in  this  case  would 
ot  justify  a  verdict  for  the  plaintiff,  and  your  verdict 
lust  be  for  the  defendant."  The  defendant  did  not, 
pou  the  close  of  plaintiff's  evidence,  nor  at  the  close  of 
11  the  evidence,  move  to  have  the  case  taken  from  the 
jry,  nor  did  defendant  ask  to  have  the  jury  peremp- 
jrily  instructed  to  return  a  verdict  for  the  defendant ; 
ut,  oa  the  other  hand,  the  defendant  requested  the 
3urt  to  give,  and  the  court  did  give,  16  instructions, 
:hich  assumed  that  the  questions  of  fact  necessary  to 
takeout  a  case  in  favor  of  plaintiff  were  properly  be- 
)rethe  jury.  Where  instructions  have  been  given,  at 
le  request  of  a  party,  which  assume  the 
sistence  of  facts  necessary  to  make  out  a  c*iiiii«  »t  iit«- 
ise  in  favor  of  the  opposite  party,  it  is  not  u«i. 
rror  for  the  court  to  refuse  an  instruction 
ke  the  one  here  involved.  A  similar  question  arose  in 
'eirce  -v.  Walters.  164  111.  560.  45  N.  E.  1068,  and  it 
fas  there  said  :  "In  other  words,  defendants  submit- 
kJ  the  case  to  the  jury  for  their  determination  upon 
le  facts,  'thereby  conceding  that  there  was  a  ques- 
on  for  their  decision.  The  refusal  of  the  instruc- 
on,  when  asked  upon  the  final  submission  of  the  case, 
'as  proper,  because  it  sought  to  take  away  from  the 
nry  all  questions  of  fact,  and  required  them  to  deter- 
iine,  as  a  matter  of  law,  that  there  was  no  evidence 
efore  them  tending  to  support  the  plaintiff's  cause  of 
ctiou.     If  the  defendants  desired  the  court  to  pass 
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upon  the  legfal  question  as  to  whether  or  not  there  was 
any  testimony  before  the  jury  tending  to  prove  the 
plaintiff's  case,  and  to  bring*  that  question  before  the 
court  for  review  as  a  question  o£  law,  they  should  have 
asked  to  have  the  case  withdrawn  from  the  jury  before 
the  final  submission." 

But,  if  the  question  attempted  to  be  raised  had  been 
properly  presented  by  appellant,  the  ground  urged  for 
a  reversal  of  the  judgment  could  not  be  sustained.  If 
no  evidence  whatever  had  been  introduced,  tending  to 
prove  that  appellee  was  in  the  exercise  of  ordinary 
care,  or  if  there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant,  it  might,  and  doubtless  would, 
have  been  the  duty  of  the  court,  on  application,  to  di- 
rect the  jury  to  find  for  the  defendant.  But  such  was 
not  the  case.  We  shall  not  stop  hereto  review  the  evi- 
dence. It  is  sufficient,  however,  to  say  that  there  was 
evidence  tending  to  prove  ordinary  care  on  behalf  of 
plaintiff,  ^and  evidence  tending  to  prove  negligence 
on  the  part  of  the  defendant ;  and,  such  being  the  case, 
it  was  the  duty  of  the  court  to  leave  it  to  the  jury  to 
determine  the  weight  of  the  evidence,  and  return  a  ver- 
dict accordingly.  That  has  been  done,  and  the  plaintiff 
recovered  a  judgment  in  the  circuit  court.  Whether 
that  judgment  was  supported  by  the  evidence  was  a 
question    which   the  appellant  might  properly  contest 

in  the  appellate  court,  but  when  appellant 
Kfielf*****"      was  defeated  there,  and  the  judgment  was 

affirmed  in  the  appellate  court,  all  contro- 
versy over  the  facts  was  ended ;  the  judgment  of  that 
court  being  final  on  the  facts.  Appellant  has  filed  here 
a  long  brief  and  argument,  in  which  the  facts  involved 
in  the  case  have  been  elaborately  discussed  ;  but  we 
shall  not  follow  appellant  in  the  discussion,  as  that 
question  is  not  here  for  our  determination. 

It  is  next  contended  on  behalf  of  appellant  that  the 
trial  judge  erred  in  refusing  to  propound  to  the  jury 
the  second,  third,  fourth,  fifth,  sixth,  and  seventh 
special  interrogatories  asked  by  defendant.  They 
were  as  follows  :     "Second.  Could  the  plaintiff,  after 
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entering^  upon  the  north-bound  track,  on  the  occasion 
in  question,  have  escaped  the  collision  with  the  grip 
car,  by  the  exercise  of  reasonable  and  ordinary  care  on 
his  part  in  the  driving  of  his  team  and  the  management 
of  his  car?"  The  third  was  like  the  second,  except 
the  word  ''avoided"  was  used,  instead  of  the  word, 
"escaped,"  before  the  words  "the  collision."  "Fourth. 
Ought  the  plaintiflF,.on  the  occasion  in  question,  in  the 
exercise  of  reasonable  and  ordinary  care,  under  the 
facts  and  circumstances  appearing  in  evidence,  to  have 
allowed  the  grip  train  to  pass  by  before  entering  upon 
the  north-bound  track  ?  Fifth.  Ought  the  plaintiff,  on 
the  occasion  in  question,  in  the  exercise  of  reasonable 
and  ordinary  care,  under  the  facts  and  circumstances 
appearing  in  evidence,  after  entering  the  north-bound 
track,  to  have  hastened  his  car?  Sixth.  Was  the 
plaintiff  guilty  of  a  want  of  ordinary  and  reasonable 
care  in  entering  upon  the  north-bound  track  ahead  of 
the  cable  train,  under  the  facts  and  circumstances 
appearing  in  evidence  ?  Seventh.  Was  the  plaintiff 
guilty  of  a  want  of  reasonable  and  ordinary  care  on  the 
occasion  in  question  in  not  driving  faster  than  he  did 
after  entering  upon  the  north-bound  track,  under  the 
facts  and  circumstances  appearing  in  evidence?" 
While  the  court  refused  the  foregoing,  the  following 
was  given  :  "Eighth.  Could  the  plaintiff,  Taylor,  by 
the  exercise  of  reasonable  and  ordinary  care  and  watch- 
fulness on  his  part,  have  avoided  the  collision  in  ques- 
tion ?"  The  appellate  court  held  that  all  of  the  refused 
interrogatories  were  embodied  in  No.  8,  which  was 
given,  and  we  are  inclined  to  the  opinion  that  court  was 
correct.  It  is  manifest  that  the  real,  important,  and 
controlling  question  in  the  case  was  whether  the 
plaintiff,  in  driving  the  horse  car  across  the  track  of 
appellant,  exercised  ordinary  care  to  avoid  the  collision 
which  resulted  in  his  injury.  If  that  question  was 
fairly  submitted  in  interrogatory  8,  there  was  no  neces- 
sity for  propounding  other  questions  to  the  jury  which 
might  have  a  near  or  remote  bearing  on  the  question. 
Had  the  jury  found,  in  answer  to  interrogatory  8,  that 
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Taylor,  by  the  exercise  of  reasonable  and  ordinary  care, 
could  have  avoided  the  collision,  and  so  returned  in  the 
verdict,  that  would  have  been  an  end  to  the  case.  So, 
also,  a  finding  that  Taylor,  by  the  exercise  of  reason- 
able and  ordinary  care,  could  not  have  avoided  the  col- 
lision, would  seem  to  be  conclusive  on  the  question  of 

plaintiff's  negligence.  So  far,  then,  as  the 
iJfiJjtJJSwiet.     question  of  negligence  Oif  the  plaintiff,  or  the 

question  of  the  exercise  of  ordinary  care  on 
his  part,  may  be  involved,  the  interrogatory  propounded 
covered  all  that  was  involved  ;  and  while  the  other 
interrogatories  may  have  some  remote  bearing  on  the 
question,  and  might  have  elicited  interesting  evidentiary 
facts,  we  do  not  think  the  court  erred  in  refusing  them. 
A  similar  question  arose  in  Railway  Co.  v.  Dunleavy, 
129  111.  146,  22  N.  E.  15.  There,  as  here,  the  question 
involved  was  whether  the  person  injured  had  exercised 
ordinary  care  for  his  safety.  There  counsel  for  the 
railway  company  requested  the  court  to  submit  to  the 
jury  the  following  proposition  :  **What  precaution  did 
the  deceased  take  to  inform  himself  of  the  approach  of 
the  train  which  caused  the  injury  ?"  The  court  refused 
the  interrogatory,  as  asked,  but  modified  it  to  read  as 
follows:  "Was  the  deceased  exercising  reasonable 
care  for  his  own  safety  at  the  time  he  was  killed  ?" 
The  ruling  of  the  court  in  the  modification  was  sus- 
tained. It  was  there  said  :  "The  ultimate  fact  which 
it  was  incumbent  upon  the  plaintiff  to  prove,  and  which 
the  defendant  sought  to  prove,  was  that  the  deceased, 
at  the  time  he  was  killed,  was  in  the  exercise  of  due 
care.  That  was  one  of  the  issues  made  by  the  plead- 
ings, and  it  was  one  of  the  ultimate  facts,  upon  which  the 
plaintiff's  right  to  recover  necessarily  depended.  What 
the  deceased  did  to  inform  himself  of  the  approach  of 
the  train  was  material  only  as  tending  to  show  reason- 
able care  on  his  part,  or  the  want  of  it.  His  acts  in 
that  behalf,  whatever  they  may  have  been,  were  facts 
which  were  merely  evidential  in  their  nature ;  and 
while  they  doubtless  would  have  had  a  tendency  to 
prove  reasonable  care,  or  the  contrary,  there  were  none 
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of  them,  so  far  as  the  evidence  shows,  which  would 
have  been  conclusive  of  the  question.  The  question, 
then,  as  submitted  by  the  defendant's  counsel,  sought 
to  obtain  a  finding-  as  to  mere  proltative  facts,  and  the 
court  therefore  properly  refused  to  require  the  jury  to 
answer  it."  What  was  said  in  the  case  cited  applies 
here*  The  practice  of  submitting  a  large  number  of 
interrogatories  in  a  case  of  this  character  is  more  likely 
to  confuse  a  jury,  than  lead  to  a  correct  result,  and  it 
ought  not  to  be  encouraged. 

It  is  next  claimed  that  the  court  erred  in  its  ruling 
on  the  evidence,  and  under  this  head  it  is  claimed  that 
the  court  erred  in  refusing  to  allow  F.  L.  Fuller  to 
answer  the  following  question  :  **Q.  Mr.  Fuller,  has 
there  been  a  general  custom  with  respect  to  priority  of 
horse  cars  and  cable  cars, — cable  trains, — ^at  points 
where  they  intersect,  during  your  connection  with  the 
West  Division  Street-Rail  way  Company?"  The  wit- 
ness had  only  been  connected  with  the  rail- 
way company  since  the  accident,  and  had  JnS^Si""!" 
no  knowledge  in  regard  to  the  existence  or  gT^i""?*' 
nonexistence  of  a  custom  at  the  time  the 
accident  occurred  ;  and  for  this  reason,  no  doubt,  the 
court  held — and  properly — that  his  evidence  was  incom- 
petent. The  witness  was  al^o  asked  to 
state  the  custom  of  other  roads,  in  St.  Paul, 
but  the  court  held  the  evidence  inadmissible.  If  de- 
fendant relied  upon  a  general  custom,  proof  of  a  custom 
should  be  confined  to  the  time  and  place  of 
the  accident,  and  evidence  of  that  character 
was  admitted  on  behalf  of  the  respective  parties.  So 
far,  therefore,  as  the  ruling  of  the  court  on  this  branch 
of  the  evidence  is  concerned,  no  error  was  committed. 
The  court  allowed  one  of  appellee's  wit- 
nesses to  testify  that  the  cable  cars  were 
run  at  the  usual  rate  of  speed  on  the  morning  of  the 
accident,  and  that  the  witness  did  not  see  anything 
unusual.  Whether  the  evidence  of  this  witness  was 
competent  or  incompetent  was  of  but  little  importance, 
as  the  evidence  was  not  of  a  character  to  injure  the 
appellant. 


SiBf. 


Hut. 


HarBlen  Errtr. 
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Objection  is  also  made  that  a  witness  was  allowed  to 
state  that  he  had  seen  cars  stopped,  in  20  or  30  feet, 

which  were  running  at  the  usual  rate  of 
speed.  We  perceive  no  substantial  objec- 
tion to  the  evidence.  Indeed,  after  a  careful  considera- 
tion of  the  record,  we  find  no  substantial  error  in  the 
ruling"  of  the  court  in  the  admission  or  exclusion  of 
evidence. 

The  last  ground  relied  upon  to  reverse  the  judgment 
is  that  the  court  erred  in  giving  plaintiff's  fifth  instruc- 
tion. Upon  an  examination  of  the  record,  it  may  be 
found  that  this  question  was  not  raised  and  relied  upon 
in  the  argument  in  the  appellate  court,  nor  was  the 
question  relied  upon  in  appellant's  original  brief  filed 
in  this  court ;  but,  on  the  other  hand,  the  question  was 
raised  and  insisted  upon,  in  argument,  for  the  first 
time,  in  the  reply  brief  filed  in  this  court.  As  justifi- 
cation for  not  raising  the  question  at  an  earlier  date, 
appellant's  counsel,  in  their  reply  brief,  say,  '*  The 
rule  that  this  court  will  not  ordinarily  consider  points 
which  are  first  made  in  a  reply  brief  is  not  an  inflexi- 
ble rule,  and  will  not  be  applied  when  those  points  are 
(as  in  the  case  at  bar)  preserved  in  the  record,  and 
assigned  for  error,  or  where  good  cause  exists  for  not 
so  applying  it."  When  a  question  is  not  raised  in  the 
argument  by  the  appellant  until  he  files  his  reply  brief, 
the  court  might  properlj^  refuse  to  consider  the  question, 
as  having  been  presented  too  late  ;  but  in  this  case  ap- 
pellee,as  it  seems,appeared  and  filed  suggestions  in  reply 
to  the  question  raised  in  the  reply  brief,  and,  as  both  par- 
ties have  presented  their  views  in  regard  to  the  instruc- 
tion, we  have  concluded  to  consider  it.  The  instruction 
complained  of,  in  substance,  directed  the  jury  that,  in 
determining  the  amount  of  damages  which  the  plaintiff 
is  entitled  to  recover,  the  jury  have  the  right  to,  and 
should,  take  into  consideration  the  permanent  disability, 
if  any,  caused  by  said  injuries,  and  any  future  bodily 
and  mental  pain  or  suffering,  if  any,  that  the  jury  may 
believe  from  the  evidence  that  the  plaintiff  will  sustain 
by  reason  of  injuries  received.     The  objection  to  the 
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instruction  is  that  it  authorizes  a  recovery  for  future 
mental  pain  or  suffering.  The  question  as  to  recovery 
for  physical  and  mental  pain  is  not  entirely  new  in  this 
court.  In  Railroad  Co.  v.  Stables,  62  111.  320,  an  in- 
struction was  challeng-ed  which  informed  the  jury  that 
they  might  take  into  consideration  pain  and  anguish  of 
mind  consequent  on  such  injury,  but  the  instruction 
was  sustained.  It  is  there  said  :  "It  is  the  mind  that 
either  feels  or  takes  cog'nizance  of  physical  pain,  and 
hence  there  is  mental  anguish  or  suffering,  inseparable 
from  bodily  injury.  The  mental  anguish  which  would 
not  be  proper  to  be  considered  is  where  it  is  not  con- 
nected with  the  bodily  injury,  but  was  caused  by 
some  mental  conception,  not  arising  from  physical 
injury."  In  Railroad  Co.  v.  Martin,  111  111.  219,  the 
jury  were  instructed  that  "in  determining  the  amount 
of  damages  the  plaintiff  is  entitled  to  recover  in  this 
case,  if  any,  the  jury  have  a  right  to,  and  they  should, 
take  into  consideration  all  the  facts  and  circumstances 
in  evidence  before  them,  the  nature  and  extent  of  the 
plaintiff 's  physical  injuries,  if  any,  testified  about  by 
the  witness  in  this  case,  her  suffering  in  body  and 
mind,  if  any,  resulting  from  such  injuries,  and  also 
such  prospective  suffering  and  loss  of  health,  if  any, 
as  the  jury  may  believe,  from  all  the  evidence,  she  has 
sustained,  or  will  sustain,  by  reason  of  such  injuries." 
The  court  held  the  instruction  correct,  and  said  that 
where  suffering  in  body  and  mind  is  the  result  of  inju- 
ries caused  by  negligence,  it  is  proper  to  take  them 
into  consideration  in  estimating  the  amount  of  damages. 
See,  also.  City  of  Chicago  v,  McLean,  133  111.  14fi,  24 
N.  E.  527,  where  the  case  of  Railroad  Co.  v.  Stables, 
supra,  was  cited  and  approved.  See,  also.  Railway 
Co.  V.  Serfass,  153  111.  384,  39  N.  E.  119.  In  a  case 
of  this  character,  we  are  inclined  to  the  opinion  that 
the  rule  established  by  the  cases  cited  is 
that  any  physical  and  mental  suffering  Jjllu'ijjiiitr- 
attending  or  arising  from  the  injury  received  KSIrn!' 
may  be  regarded  as  a  part  of  the  injury, 
and,  as  such,  a  proper  subject  of  compensation  ;  but 
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injured  feeling's,  which  mig-ht  arise  in  the  mind  from 
the  accident  resulting*  in  the  injury,  not  being"  a  part  of 
the  pain  naturally  attending"  the  injury,  cannot  be 
reg'arded  as  an  element  of  damag-e.  Counsel  for  appel- 
lant have  cited  Bovee  v.  Town  of  Danville,  53  Vt.  183. 
In  that  case  an  action  was  broug-ht  against  the  town  to 
recover  for  an  injury  resulting-  in  a  miscarriag^e  of  the 
plaintiff.  In  the  discussion  of  the  question  of  damage, 
the  court  said:  **The  plaintiff  was  entitled  to  recover  all 
damag-es  that  were  naturally  and  leg'itimately  conse- 
quent upon  the  negligence  of  the  town.  If  the  violence 
done  her  person  resulted  in  the  miscarriage,  that  was  a 
legitimate  result  of  such  negligence.  Any  physical  or 
mental  suffering  attending  the  miscarriage  is  a  part  of 
it,  and  a  proper  subject  of  compensation.  *  *  *  Any 
injured  feelings  following  the  miscarriage,  and  not  a 
part  of  the  pain  naturally  attending  it,  are  too  remote." 
From  the  foregoing  quotation  it  seems  plain  that  the 
rule  laid  down  in  the  case  cited  is  in  harmony  with  the 
doctrine  declared  by  this  court  in  the  cases  supra. 
Other  cases  have  been  cited  by  appellant,  but  it  will 
not  be  necessary  to  refer  to  them  here,  as  the  question 
has  been  substantially  settled,  by  the  decisions  of  this 

court,  against  appellant's  view,  in  the  cases 
fi«»iiiin-  cited  siii>ra.  It  is  also  claimed  that  the 
lenui  8tffcrii(r.    instructions  were  erroneous  upon  the  ground 

that  no  allegation  or  claim  as  to  mental  suf- 
fering is  made  in  the  declaration.  This  question  was 
settled  in  City  of  Chicago  v.  McLean,  133  111.  148,  24 
N.  E.  527,  where  it  was  held  that  the  damages  which 
necessarily  result  from  the  injury  are  termed  ^'general," 
and  may  be  shown  under  the  general  allegations  of  the 
declarations.  Only  these  damages  which  are  not  the 
necessary  result  of  the  injury,  and  which  are  termed 
**special,"  are  required  to  be  stated  specially  in  the 
declaration.  We  do  not  regard  the  instruction  com- 
plained of  as  erroneous,  or  calculated  to  mislead  the 
jury.  The  judgment  of  the  appellate  court  will  be 
affirmed. 


PERSONAL  INJDRIES. 
Julins  V.  Pittsburgh,  A.  ft  M.  Trac.  Co. 


PiTTSBORGH,  A.  i&  M.  TrACTION  Co. 
{Supreme  Court  of  Pennsylvania,  Jan.  j,  1898. ) 

Action  for  Personal  Injuries— Evidence — Instructions. — Where 
evidence  tended  to  show  that  the  plaintiff's  iojuriea  resulted  f r 
the  collision  complained  of,  aod  the  defendant  alleged  that 
plaintiR  had,  in  consideration  of  the  payment  to  him  of  S40  by 
defendant,  signed  an  agreement  releasing  defendant  from  furt 
liabilitj  on  account  of  the  accident,  an  instruction  to  tbe  eSect  t 
there  was  no  evidence  connecting  the  personal  injuries  of  thepla 
tiff  with  any  negligence  on  the  part  of  the  defendant,  and  if 
jury  should  find  the  latter  negligent  they  must  be  limited  in 
vei^ict  to  the  damages  shown  to  have  been  done  to  the  plainti 
wagon,  to  wit,  the  destruction  of  the  singletree,  was  prope 
refused. 

Effect  of  Release— Capacity  to  Sign— Instructions.*— Where 
defendant  in  such  action  claimed  that  a  release  signed  by  the  pla 
tiff  was  a  bar  to  a  recovery,  and  the  evidence  was  conflicting  as  to 
mental  and  physical  competency  of  the  latter  to  siga  such  rele: 
at  the  time  alleged,  it  was  not  error  to  refuse  to  instruct  the  ji 
that  the  release  in  question  was  binding  upon  the  plaintiff  an< 
bar  to  a  recovery.  > 

Appeal  by  defendant  from  Allegheny  county  coi 
of  comtaon  pleas.     Affirmed. 

Judgment  for  plaintiff  affirmed  by  the  supreme  cou 

A.  M.  Neeper^  for  appellant. 
Wm.  Blakeley  and  L.  K.  &  S.  G.  Porter,  for  i 
pellee. 

McCoLLUM,  J.  The  plaintiff  claims  compensati 
for  an  injury  which  he  alleges  he  received  through  \ 
negligence  of  the  defendant.  That  the  de- 
fendast's  car  collided  with  the  plaintiff's 
wagon,  and  that  one  of  the  consequences  of  the  col 
sion  was  that  the  plaintiff  was  thrown  from  the  wag 
*See  note  at  end  of  case. 
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to  the  g^round,  is  undisputed.  Whether  the  occurrence 
was  attributable  to  a  want  of  reasonable  care  on  his 
part,  or  to  neg^ligence  on  the  part  of  the  defendant, 
were  questions  for  the  jury,  upon  the  evidence  appli- 
cable to  them.  It  is  not  contended  that  the  evidence 
aflFecting  these  questions  was  insuflScient  to  warrant 
their  submission  to  the  jury.  It  is  true  that  the  ex- 
cerpt from  the  charge  which  is  the  subject  of  the  fifth 
assignment  is  criticised  by  the  defenjjlant  as  unauthor- 
ized and  partial.  The  criticism  does  not  involve  a 
denial  of  the  sufficiency  of  the  evidence,  but  it  alleges 
a  misstatement  of  it  in  the  instruction.  A  careful  ex- 
amination of  the  evidence  aflFecting  the  questions  of 
negligence,  and  of  the  instructions  applicable  to  them, 
has  satisfied  us  that  there  is  no  merit  in  the  criticisms 
of  the  excerpt  referred  to,  when  it  is  considered,  as  it 
should  be,  in  connection  with  the  other  parts  of  the 
charge  relating  to  the  same  subject. 

The  third  assignment  is  based  on  the  refusal  of  the 
defendant's  fourth  point,  which  is  as  follows  :  "There 

is   no   evidence    connecting    the    plaintiff's 

fBiiriM-Evw*"*e  P^^^^^*  Condition  with  any  negligence,  on 
-iMtrMUws.'""  the  part  of  the  defendant,  causing  the  same  ; 

and,  under  the  evidence  in  the  case,  if  the 
jury  find  the  defendant  negligent  they  must  be  limited 
in  the  verdict  to  the  damages  shown  to  be  done  to  the 
plaintiff's  wagon,  to  wit,  the  destruction  of  the  single- 
tree." This  point,  in  view  of  the  defense  based  on 
the  alleged  settlement  and  release,  is  interesting.  It 
shows  a  change  in  the  defendant's  conception  of  its 
liability  to  the  plaintiff  for  the  injury  he  received  in 
the  collision.  The  fourth  point,  and  the  alleged  settle- 
ment, as  testified  to  by  the  agents  of  the  defendant, 
present  seemingly  inconsistent  defenses.  The  former 
denies  any  liability  on  the  part  of  the  defendant  for 
the  injury  the  plaintiff  received  by  his  fall  from  the 
wagon,  and  the  latter  related  principally,  if  not  en- 
tirely, to  compensation  for  it.  It  was  not  "the  de- 
struction of  the  singletree"  that  moved  the  defendant, 
through  its  agents,  to  prepare,  and,  if  possible,  to  ob- 
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tain  from  the  plaintiff,  a  release  of  all  damages  ac 
ing-  to  him  or  bis  property  by  reason  of  injuries  rece 
in  the  collision.  The  release  which  the  defen 
sought  to  obtain  from  the  plaintilf,  and  the  testin 
ia  relation  to  it,  unite  in  showing  a  recognition  bj 
former  of  liability  to  the  latter  for  injuries  to  pe 
and  property.  Besides  the  inconsistency  referred 
there  was  ample  evidence  compelling  the  refusal  ol 
defendant's  fourth  point.  The  plaintiff's  descrij 
of  his  fall  from  the  wagon,  and  the  testimony  supi 
ing  it,  together  with  the  testimony  of  Dr.  Miller 
of  Dr.  McCord,  tended  strongly  to  show  that  his 
dition  on  the  29th  of  November  and  afterwards 
the  result  of  his  fall  the  day  before. 

The  remaining  assignments  may  be  considered  tog 
er.  They  refer  to  the  defense  founded  upon  the  rel< 
and  to  the  instructions  in  regard  to  it.  It  seems  thai 
evening  in  December,  about  three  weeks  after  the  ( 
sion,  Wheeler,  the  defendant's  paymaster,  and  Ir 
the  defendant's  superintendent,  with  the  aid  of  a  col 
man  they  had  never  seen  before,  found  their  way  U 
house  of  the  plaintiff,  for  the  purpose  of  obtainii 
settlement  of  his  claims,  arising  from  the  occurr 
of  November  28th,  against  their  employer.  1 
found  him  in  bed,  aod,  according  to  their  versio 
his  condition,  competent  to  make  the  settlement 
sought.  They  testified  that  they  paid  him  $40, 
that  he  was  satisfied  with  that  sum  ;  that  Wheeler 
signed  the  plaintiff's  name  to  the  release  they  had 
pared  ;  that  the  plaintiff  made  his  mark  to  it ;  and 
Wheeler  and  their  colored  guide  signed  their  nam' 
it  as  witnesses  of  the  execution  of  it.  Wheeler 
Irwin  testified  positively  that  they  saw  the  plai 
make  his  mark  on  the  release  at  the  proper  place  ' 
the  pen  in  his  right  hand,  aod  without  assistance  i 
anybody.  They  were  the  only  witnesses 
who  testified  that  he  was  men^Uy  compe-  !■*".;'? 
tent  to  make  the  settlement,  or  physically  iKnttiti 
able  to  make  his  mark  to  the  release  without 
assistance.     Against  this  testimony  there  is  the  \ 
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mony  of  at  least  six  witnesses  to  the  eflFect  that  he  was 
mentally  and  physically  incompetent  to  transact  any 
business  at,  and  for  weeks  before  and  after,  the  time 
it  is  alleg^ed  the  settlement  was  made  and  the  release 
executed.  Dr.  Miller  visited  the  plaintiflF  frequently 
from  the  30th  of  November  to  the  22d  of  January,  and 
he  was  asked,  "What  was  the  condition  of  Julius' 
right  arm,  with  respect  to  capacity  to  write  or  to  make 
a  mark  at  any  time  during  that  time  ?"  and  his  answer 
was,  "During  that  time  he  was  paralyzed, — palsied; 
and  it  is  beyond  reason  and  it  was  impossible  for  that 
man  to  lift  a  pen,  or  to  use  it,  unaided."  To  the  ques- 
tion, "What  as  to  his  mental  capacity  about  December 
26th  ?"  Dr.  Miller  replied  :  "I  w^ould  say  that,  during 
that  time,  that  he  could  neither  apprehend  nor  compre- 
hend the  signing  or  making  of  a  contract.  In  the  first 
place,  he  could  not  with  the  hand  ;  and,  in  the  next,  he 
could   not   with  his  mind."     His  testimony  on  these 

g)iuts  was  positively  corroborated  by  the  testimony  of 
r.  McCord  and  other  witnesses.  It  is  very  clear  from 
the  evidence  in  the  case  that  the  court  could  not  in- 
struct the  jury  that  the  release  in  question  was  binding 
upon  the  plaintiff,  and  a  bar  to  a  recovery.  The  in- 
structions on  this  branch  of  the  defense  were  clear  and 
fair,  and  the  defendant  has  no  cause  to  complain  of 
them,  or  of  the  answers  to  its  points.  As  we  discover 
no  error  in  the  instructions  or  rulings  complained  of, 
we  overrule  all  the  assignments.     Judgment  affirmed. 

Green,  J.  (dissenting).  I  am  not  able  to  agree  with 
the  majority  of  the  court  in  the  disposition  of  this  case. 
I  do  not  consider  that  there  was  any  evidence  of  negli- 
gence of  the  defendant  company,  and  therefore  the  case 
should  have  been  withdrawn  from  the  jury.  The 
release  was  executed  by  the  plaintiff  with  a  full  knowl- 
edge of  its  contents,  and  this  was  abundantly  estab- 
lished by  the  testimony  of  the  persons  who  were  pres- 
ent at  its  execution.  The  plaintiff  was  injured  while 
he  was  attempting  to  cross  the  track  in*  front  of  an 
approaching  par,  and,  under  all  the  authorities,  he  can- 
not recover  in  such  circumstances.     In  its  most  favora- 
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ble  aspect  to  the  plaintiflF,  the  occurrence  was  a  mere 
accident,  for  which  the  defendant  is  clearly  not  respon- 
sible.    I  would  reverse  the  jug-dment. 

Williams  and  Dean,  J  J. ,  concur  in  f  oreg-oing-  dis- 
sent. 

NOTE. 

Release— Mental  Incompetency— Question  for  Jury. — Where  there 
is  evideoce  of  mental  incompetency  of  a  person  ezecutinjec  a  release 
of  claim  for  damages  for  personal  injuries  at  the  time  the  release 
was  executed,  the  question  ot  the  validity  of  the  release  is  for  the 
jury.  Dixon  v,  Brooklyn  City  &  N.  R.  Co.,  26  Am.  &  Eng.  R.  Cas. 
203,  100  N.  Y.  170,  3  N.  E.  Rep.  65. 


Slensby 
Milwaukee  St.  Ry.  Co. 

{Supreme  Couri  of  IVisconsin,  Feb,  ^,  /«?P7.) 

Injury  to  Child  on  Street  Railway  Tracks — Negligence.* — In  an 
action  by  a  child  about  31  months  of  age,  the  evidence  showed  that 
plaintiff  escaped  from  the  back  yard  of  his  parents  and  while  at- 
tempting to  cross  the  tracks  of  defendant  was  injured  by  its  car. 
Before  the  accident  he  was  seen  by  passengers  on  the  car  moving 
towards  the  car  tracks,  and  there  was  other  evidence  tending  to 
show  that  he  ought  to  have  been  seen  by  the  motorman  in  time  to 
prevent  the  accident.  Held^  that  the  jury's  finding  that  the  motor- 
man  failed  to  exercise  ordinary  care,  after  seeing  plaintiff,  to 
prevent  the  injury,  and  that  such  failure  was  its  proximate  cause, 
warranted  a  verdict  for  plaintiff,  though  they  failed  to  find  as  to 
plaintiff's  exact  proximity  to  the  car  when  first  seen  by  the  motor- 
man,  and  did  not  find  that  his  failure  to  see  him  earlier  was  the 
proximate  cause  of  the  injury,  they  not  being  bound  to  believe  the 
motonnan's  statement  that  he  saw  the  child  too  late  to  reverse  the 
motor. 

Instructions — Evidentiary  Facts. — It  was  not  error  in  such  action 
to  refuse  to  submit  to  the  jury  the  question  whether  such  back  yard 
was  sufficiently  fenced  to  prevent  the  escape  of  plaintiff,  it  being  a 
mere  evidentiary  fact  to  be  considered  with  other  facts  in  determi- 
ning whether  or  not  the  parents  of  plaintiff  were  guilty  of  contrib- 
utory negligence. 

Remarks  by  Counsel. — Remarks  by  plaintiff's  counsel  on  a  point 
previously  discussed  before  the  jury  by  defendant's  counsel,  and 
which  the  court  instructed  the  jury  to  disregard  are  not  sufficient 
grounds  for  reversal  of  a  verdict  for  plaintiff. 

*See  note  at  end  of  case. 
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Appeal  by  defendant  from  Milwaukee  county  supe- 
rior court.     Affirmed, 

Action  by  an  infant,  by  hisg"uardian  ad  litern^  against 
the  Milwaukee  Street-Rail  way  Company. 

Miller^  Noyes^  Miller  &  Wahl^  for  appellant. 
Toohey^  Gilmore  &  Donovan  andy.  F.  ^uarles^  for 
respondent. 

Cassoday,  C.  J.  This  action  is  to  recover  damag-es 
for  being  run  over  by  a  street  car  of  the  defendant. 
«    o.  *  ^  The  complaint  is  in  the  usual  form  in  such 

CMC  stated.  |X,  .    .         r        t      •       • 

cases.  The  answer  consists  of  admissions 
and  denials.  At  the  close  of  the  trial,  the  jury  returned 
a  special  verdict  in  favor  of  the  plaintiff,  and,  from  the 
judgment  entered  thereon,  the  defendant  brings  this 
appeal. 

There  is  undisputed  evidence  to  the  effect  that,  at 
the  time  mentioned,  Orchard  street,  in  Milwaukee,  ran 
east  and  west,  and  was  about  65  feet  wide,  including" 
sidewalks ;  that  Clinton  street  ran  north  and  south, 
and  crossed  Orchard  street  at  right  angles ;  that  im- 
mediately south  of  Orchard  street,  and  west  of  Clinton 
street,  there  was  a  store  having  a  front  on  Clinton 
street  of  about  16  feet,  and  running  back  on  the  line  of 
Orchard  street  a  distance  of  49  feet ;  that  south  of  that 
store,  and  about  3  feet  from  it,  was  a  double  house, 
having  a  front  on  Clinton  street,  and  flushed  with  it  of 
about  30  feet,  and  running  back  36  feet ;  that  between 
that  double  house  and  the  store  mentioned  was  a  pass- 
ageway about  3  feet  wide,  kept  closed  by  a  gate ;  that 
immediately  south  of  the  double  house,  and  between  it 
and  a  cottage,  was  a  narrow  passageway,  kept  closed 
by  a  gate  ;  that  the  parents  of  the  plaintiff,  at  the  time 
in  question,  lived  in  the  south  half  of  the  double  house, 
and  their  children  were  in  the  habit  of  playing  in  the 
back  yard,  which  was  usually  kept  closed  by  gates ; 
that  Clinton  street  w^as  76  feet  wide,  including  side- 
walks, and  52  feet  wide  between  the  sidewalks ;  that 
on  the  east  side  of  Clinton  street,  and  125  feet  south  of 
the  south  line  of  Orchard  street,  there  was  a  grocery 
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store ;  that  the  north  line  of  that  store  was  about  75 
feet  south  of  the  south  line  of  the  double  house  pro- 
jected ;  that  the  defendant's  street-car  line  was  located 
on  Clinton  street,  having*  double  tracks  thereon  ;  that 
the  sidewalk  on  each  side  of  that  street  was  12  feet 
wide  ;  that  between  each  sidewalk  and  the  nearest  rail 
was  about  17  or  18  feet;  that  each  railway  track  was 
less  than  5  feet  wide,  and  that  the  distance  between  the 
two  tracks  was  about  5  feet ;  that  between  the  two 
tracks  and  about  50  feet  south  of  Orchard  street  was  a 
trolley  post,  the  same  being*  in  line  with  the  south  line 
of  the  double  house  projected  ;  that  about  10  or  11 
o'clock  on  the  forenoon  of  July  11,  1894,  the  plaintiflF, 
who,  w^as  at  that  time  about  31  months  of  ag'e,  and  still 
wore  dresses,  had  escaped  from  his  home  in  some  way 
not  accounted  for,  and  was  seen  at  the  front  of  the 
g-rocery  store  on  the  east  side  of  Clinton  street,  men- 
tioned, in  the  act  of  climbing  down  from  the  sidewalk 
into  the  street ;  that  just  then  a  team  drawing  a  coal 
wagon,  with  three  tons  of  coal  thereon,  came  from  the 
south  on  the  east  side  of  the  east  track  ;  that  at  first 
the  little  boy,  **Leo,"as  he  was  called,  started  to  cross 
the  street,  and  go  towards  his  home,  in  front  of  the 
coal  team,  but  suddenly  stopped,  and  then  proceeded 
to  cross  from  behind  the  coal  wagon,  and  continued  to 
go  in  the  direction  of  his  home  until  he  reached  the 
west  car  track,  when  he  was  struck  by  a  car  running 
south  on  that  track,  at  a  point  about  66  feet  south  of 
Orchard  street,  and  about  17  feet  south  of  the  trolley 
post,  and  about  70  feet  from  the  northwest  corner  of 
the  grocery  store  where  he  was  first  so  seen. 

The  special  verdict  is  to  the  eflFect  that  the  mother  of 
Leo  exercised  ordinary  care  and  prudence  in  taking  care 
of  him,  and  preventing  him  from  going  on  the  street 
upon  which  he  was  injured  ;  that  it  was  dangerous  for 
a  child  of  his  age  to  go  unattended  upon  and  across  the 
street,  with  cars  passing  and  repassing  ;  that  the  mo- 
tortnan,  by  the  exercise  of  ordinary  care,  ought  to  have 
seen  Leo  in  time  to  have  avoided  the  accident ;  that  the 
failure  of  such  motorman  to  see  him  in  time  to  have 
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avoided  the  accident  was  not  the  proximate  cause  of  the 
injury  ;  that  the  motorman,  after  he  saw  Leo,  did  not 
use  such  means  to  prevent  the  injury  as  a  motorman  of 
ordinary  care  and  prudence  would  have  used  under  the 
same  circumstances  ;  that  such  omission  on  the  part  of 
the  motorman  was  the  proximate  cause  of  the  injury ; 
that  the  brake  of  the  car  in  question  was  not  out  of 
repair  at  the  time  of  the  accident  to  such  an  extent  that 
the  car  could  not  be  stopped  by  a  motorman  in  the 
exercise  of  ordinary  care  and  prudence  within  the  usual 
and  ordinary  time  and  distance  ;  that  the  defendant 
was  gfuilty  of  a  want  of  ordinary  care,  which  was  the 
proximate  cause  of  the  injury  ;  that  they  assessed  the 
plaintiff's  damag-es  at  $11,000.  The  motorman  testified, 
among-  other  things,  to  the  effect  that  his  motors  were 
good  ;  that,  when  he  was  north  of  Orchard  street 
crossing",  he  saw  some  children  playing  in  the  gutter, 
and  on  the  sidewalk,  on  the  west  side,  and  that  he  then 
was  going  about  six  miles  an  hour,  and  immediately  cut 
off  the  power,  and  let  the  car  drift ;  that  he  passed  the 
coal  wagon  just  about  at  the  trolley  post ;  that  he 
noticed  a  little  girl  on  the  west  side,  motioning  with 
her  hands  ;  that  he  glanced  to  the  east,  and  saw  Leo 
on  the  rail,  going  under  the  car  ;  that  he  immediately 
set  his  brake,  but  did  not  reverse  his  motor,  because 
Leo  had  dresses  on,  and  that,  if  he  got  caught  in  the 
gear,  he  would  have  been  mangled,  and  in  going  at 
that  speed  there  was  a  chance  for  stripping  the  gear. 
The  driver  of  the  coal  wagon,  among  other  things, 
testified  to  the  effect  that  he  heard  the  alarm  as  the  car 
was  passing  him,  and  that  he  looked  around,  and  that 
Leo  was  18  or  20  feet  from  the  car  ;  that  he  then  stopped 
his  wagon,  so  that  the  front  feet  of  his  horses  stood  on 
the  south  corner  of  Orchard  street ;  that  his  team  and 
wagon  were  about  26  feet  in  length.  According  to  his 
testimony,  his  wagon  must  have  gone  a  distance  of 
nearl}'^  100  feet  while  Leo  went  from  the  rear  of  the 
wagon  to  the  point  where  he  was  struck  by  the  car. 
The  team  and  wagon  moved  north  on  a  line  some  15  or 
20  feet  east  of  the  east  rail  of  the  track  on  which  the 
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car  was  moving'  south,  and  within  that  space  the  vision 
of  the  motorman  was  necessarily  unobstructed,  except 
by  the  trolley  post,  and  that  such  space  necessarily 
broadened  as  the  wagon  moved  north,  and  the  car 
moved  south.  The  testimony  of  ladies  on  the  car 
tended  to  prove  that,  at  or  before  crossing*  Orchard 
street,  they  saw  Leo  when  passing  from  the  sidewalk 
to  the  street  in  front  of  the  grocery  store,  and  they 
afterwards  saw  him  in  the  street,  after  he  passed  from 
behind  the  wagon,  and  between  the  east  track  and  the 
east  curb  of  the  street.  There  is  plenty  of  evidence 
to  support  the  finding  that  the  motorman 
ought  to  have  seen  Leo  in  time  to  have  l?il!J[|lihJa/*' 
avoided  the  accident,  but  they  foifnd  that  his  JjJJJJf""*'^*' 
failure  to  see  him  earlier  was  not  the  proxi- 
mate cause  of  the  injury.  They  failed  to  find  just 
where  Leo  was  with  respect  to  the  car  when  the  motor- 
man  first  saw  him  ;  but  they  do  find  that,  after  he  did 
see  him,  he  failed  to  exercise  ordinary  care  to  prevent 
the  injury,  and  that  such  failure  was  the  proximate 
cause  of  the  injury.  This  finding  is,  as  we  think,  sup- 
ported by  the  evidence.  There  is  evidence  tending  to 
prove  that  Leo  was  about  14  feet  from  the  car  when  the 
little  girl  motioned  to  the  motorman  as  he  testified. 
Certainly,  the  jury  were  not  bound  to  accept  the  motor- 
man's  statement  as  to  just  where  Leo  was  when  he  first 
saw  him,  regardless  of  the  other  evidence  and  circum- 
stances in  the  case.  Jambor  v.  State,  75  Wis.  669,  44 
N.  W.  963  el  seg. 

The  finding  of  the  jury  to  the  effect  that  Leo's 
mother  was  free  from  contributory  negligence  seems  to 
be  supported  by  the  evidence.  This  being  so,  the 
question  of  imputed  negligence  is  not  in  the  case. 

There  was  no  error  in  refusing  to  submit  to  the  jury 
the  question  whether  the  back  yard  of  the 
house  of  Leo's  parents  was  sufficiently  in-  E""i"it?a?yPw^ 
closed  to  prevent  his  escape.  It  is  an  evi- 
dentiary fact  at  most,  properly  to  be  considered  in 
determining  the  question  of  the  mother's  contributory 
negligence. 
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Note.        I 

Exception  is  taken  because,  in  closing*  the  argfument, 

counsel  for  the  plaintiff  used  the  following 

JJJJUf**'         language:     **As  the  evidence  shows,  this 

is  the  second  time  we  have  appeared  in  behalf 
of  this  unfortunate  little  sufferer,  and  the  reason  why 
we  are  here  now  was  that  an  incautious  and  careless 
answer  was  made  by  the  jury,  who  all  the  time  in- 
tended to  look  after  and  protect  the  rights  of  both  par- 
ties. They  were  honest.  They  simply  made  a  mis- 
take in  answering  a  question  in  this  special  verdict, 
which  the  technicality  of  my  friend  renders  necessary. 
There  is  a  chance,  you  know,  that  a  jury  may  answer 
the  questions  so  as  to  furnish  a  loophole  for  the  rail- 
road company,  and  that  is  why  they  want  a  special  ver- 
dict. Now,  I  will  ask  you  to  exert  great  care  and 
discrimination,  as  I  know  you  will,  in  answering  these 
questions,  because  we  do  not  wish  for  a  third  time  to 
be  obliged  to  come  to  a  jury  to  establish  a  contention 
as  plain  and  free  from  difficulty  as  this  is."  As  soon 
as  the  defendant  excepted  to  the  remarks  quoted,  the 
court  said  :  *'So  far,  gentlemen  of  the  jury,  as  any 
remarks  were  made  by  plaintiff's  counsel  as  to  the  reason 
why  a  second  trial  of  this  case  became  necessary,  these 
remarks  you  will  disregard  entirely,  and  consider  as 
not  made  in  the  case."  Besides,  it  appears  that  the 
counsel  for  the  defendant,  in  addressing  the  jury,  had 
already  discussed  at  length  the  fact  that  corporations 
were  unpopular  with  juries,  and  the  reasons  therefor. 
The  province  of  counsel  in  such  matters  has  frequently 
been  stated  by  this  court,  and  it  is  unnecessary  to 
repeat  them  here.  Baker  v.  State,  69  Wis.  40,  33  N. 
W.  52 ;  Banczynski  v.  State,  91  Wis.  415,  64  N.  W. 
1026.  The  judgment  of  the  superior  court  for  Mil- 
waukee county  is  affirmed. 


NOTS. 

Street  Railways — Injury  to  Children. — See  Nelson  v.  Crescent  City 
R.  Co.  (La.)  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  192 ;  Consolidated  City  & 
C.  P.  Ry.  Co.  V.  Carlson  (Kan.)  7  Am.  &  Eni?.  R.  Cas.,  N.  S..  274 ; 
Cunningham  v,  Los  Angeles  Ry.  Co.  (Cal.)  47ePac.  Rep.  452,  7  Am. 
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&  Eng-.  R.  Cas.,  N.  S.,  783,  abslr,;  Sciortino  v.  Crescent  City  R.  Co. 
(La.)  6  Am.  &  Eng-.  R.  Cas.,  N.  S.,  526  ;  Culbertson  v.  Crescent  City 
R.  Co.  (La.)  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  522  ;  Moss  et  ux.  v.  Phila- 
delphia Traction  Co.  (Pa.)  6  Am.  &  Eng.  R.  Cas.,  N.S.,  690,  and 
note,  p.  692  ;  Reilly  v.  Philadelphia  Traction  Co.  (Pa.)  5  Am.  &  Eng. 
R.  Caa.,  N.  S.,  399,  ditid /ooi-nole. 


Kierzenkowski 


V. 

Philadelphia  Traction  Co. 

(Supreme  Court  of  Pennsylvania^  Jan,  24^  i8g8,) 

Injury  to  Child  on  Street-Railway  Track — Instructions. — Where  a 
charge  considered  as  a  whole  is  correct,  specifications  alleging  error 
in  certain  portions  of  it  cannot  be  sustained. 

Same — Negligence. — In  an  action  against  a  street-railway  com- 
pany to  recover  damages  for  an  injury  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant,  it  was  not  error  to  charge  that 
•*if  the  jury  believe  from  the  evidence  in  this  case  that  the  child 
suddenly  and  unexpectedly  appeared  in  the  vicinity  of  the  track, 
under  such  circumstances  that  the  driver  of  the  car  could  not  have 
discovered  its  presence  in  time  to  avert  the  accident,  the  verdict 
must  be  for  the  defendant." 

Appeal  by  plaintiff  from  Philadelphia  county  court 
of  common  pleas.      Afflrvied. 

The  following-  is  the  chargfe,  the  portions  allegfed  er- 
roneous being  in  parenthesis  : 

* 'Gentlemen  of  the  Jury  :  This  action  you  have  heard 
is  a  suit  broug-ht  on  behalf  of  this  child  ag-ainst  the 
traction  company,  to  recover  damages  for  an  injury  she 
complains  was  caused  by  negligence  of  the  defendant 
in  this  case. 

'*As  you  probably  heard  me  say  in  the  other  cases 
tried  within  j^our  hearing,  the  first  point  to  be  estab- 
lished is  whether  the  accident  was  caused  by  the  neg- 

*See  Slensby  v,  Milwaukee  St.  Ry.  Co.  (Wis.)  ante  and  note:  Cul- 
bertson V,  Crescent  City  R.  Co.  (La.)   6  Am.  &  Eng.  R.  Cas.,  N.  S., 
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licence  of  the  defendant.  It  is  not  enoug'h  to  show  a 
very  painful  accident  has  happened,  and  therefore  the 
person  who  caused  the  accident  has  to  be  punished. 
You  must  be  satisfied  it  was  caused  by  the  negligfence 
of  the  person  who  is  the  defendant  in  the  case.  Now, 
in  this  case  it  is  contended  by  Mr.  Strohlein,  a  witness 
on  behalf  of  the  plaintiff,  as  to  the  nature  of  this  acci- 
dent, that  he  saw  the  accident  as  you  have  heard,  and 
that  this  car  was  poing*  at  an  unusual  and  improper  rate 
of  speed, — running-,  he  calls  it ;  and,  I  suppose,  by  that 
he  means  very  fast,  but  exactly  the  gait  he  cannot 
clearly  state,  but  that  the  car  was  running  at  a  great 
rate  of  speed  ;  and  at  sixty  or  sixty-five  feet  from  this 
crossing,  with  nothing  to  obstruct  the  view  of  the 
driver,  the  driver  negligently  ran  the  child  down. 
That  is  his  testimony.  Of  course,  that  vsrould 
make,  as  I  have  had  occasion  to  state  [the  other  side  not 
having  been  presented],  a  case  of  apparent  negligence 
proper  for  you  to  decide. 

*'The  defense  in  this  case  is  that  this  was  an  una- 
voidable accident.  In  a  few  words,  that  is  the  defense. 
The  question  you  have  to  decide  in  these  cases  gener- 
ally is — First.  Is  the  defendant  guilty  of  negligence  ? 
And,  in  the  second  place,  is  the  person  who  has  com- 
plained of  the  injury  guilty  of  negligence?  Has  he 
contributed  to  the  injury  he  has  sustained  ?  If  he  has, 
the  law  don't  undertake  to  show  which  is  the  most  to 
blame  ;  but,  if  the  plaintiff  is  to  blame,  he  has  no  right 
to  recover.  Of  course,  that  rule  of  law  does  not  apply 
to  children  of  the  age  of  this  one.  The  law  don't  allow 
that  they  can  be  guilty  of  contributory  negligence  ;  but 
you  are  obliged  to  consider  the  case  as  to  the  negligence 
alone  of  the  defendant.  There  is,  however,  this  ap- 
parent exception,  although  not  a  real  exception  to  the 
rule  :  (If  you  were  driving  along  the  street  with  your 
horse  and  wagon,  and  a  child  runs  under  the  feet  of  the 
horses,  and  the  child  is  killed,  you  are  not  responsible  ; 
not  because  the  child  is  guilty  of  contributor)^  negli- 
gence, but  because  you  are  not  guilty  of  negligence. 
If  it  is  an  unavoidable  accident,  you  are  not  responsi- 
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ale.  And  so,  in  this  case,  consider  the  testimony  of  the 
;hree  ladies  who  have  testified  here.  If  you  should  con- 
sider that  this  child  'popped  up  suddenly  out  of  the 
j^round,'  els  one  of  the  witnesses  says,  before  the  driver, 
ind  it  was  so  sudden  and  unexpected  that  be  was  unable 
a  pull  in  his  horses  sufficiently  to  prevent  the  accident. 
?ou  would  have  no  right  to  attribute  neg^lij^enceto  him.) 

"(Now,  this  is  the  testimony  of  the  defendant's  wit- 
lesses,  these  three  ladies  and  the  driver  of  the  car. 
Phe  driver  told  you  distinctly  what  he  was  doing,  and 
[  don't  agree  with  the  counsel  for  the  plaintiff  in  this 
:ase  that  if  the  driver  put  his  hand  back  to  adjust  his 
rhair,  that  that  constituted  such  carelessness  or  negli- 
gence as  would  justify  a  verdict  against  the  defendant, 
^ou  might  as  well  say  a  man  has  no  right  to  blow  his 
lose,  because  he  cannot  be  looking  ahead  while  he  is 
ioing  it.  The  law  says  that,  as  long  as  a  man  is 
ittending  to  the  business  of  his  road,  he  is  not  guilty  of 
legligence  ;  and  for  such  an  act  as  that  you  would  not 
3e  justified,  in  my  opinion,  to  say  that  the  mere  fact  of 
I  man  adjusting  his  chair  to  consider  him  guilty  of 
aegligence.) 

"If  you  think  the  defendant  has  not  been  guilty  of 
legligence,  and  this  was  an  unavoidable  accident,  that 
ivould  be  the  end  of  your  consideration  of  the  case.  If, 
lowever,  you  should  take  the  view  that  the  child  was 
njured  through  the  negligence  of  the  defendant,  then 
;he  question  of  damages  will  have  to  be  considered  by 
I'ou.  Of  course,  all  accidents  are  more  or  less  painful 
a  hear  recited  ;  but  accidents  to  little  children  are  par- 
ticularly painful,  and  nothing  is  more  apt  to  excite 
■)ne's  sympathy  than  an  accident  to  a  helpless  child. 
But,  of  course,  gentlemen,  you  are  not  selected  to  try 
;his  case  on  your  sympathy,  but,  gentlemen,  you  are 
lere  to  decide  the  case  according  to  the  evidence ;  and 
/ou  have  no  right  to  either  diminish  the  damages,  or 
ncrease  them  to  a  large  extent,  because  you  feel  a 
rreat  deal  of  sympathy  for  the  person  injured.  Your 
judgment  in  that  would  not  be  fair,  for  every  case  must 
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be  founded  upon  the  evidence  and  upon  your  judgment 
as  business  men  and  citizens  of  the  community. 

'*If  you  consider  the  case  in  this  way,  I  have  no 
doubt  you  will  arrive  at  a  proper  conclusion. 

"I  believe  I  have  covered  all  the  points,  and  they 
need  not  be  gone  over  by  me.  I  refuse  all  except  the 
first." 

A.  S.  Ashbridgre^  Jr,^  for  appellant, 
Thomas  Learnings  for  appellee. 

Per  Curiam.  The  first  and  second  specifications, 
alleging  error  in  certain  portions  of  the  charge  quoted 

therein,  cannot  be  sustained.  Considered  in 
itSlLM^"} *"  connection  with  other  parts  of  the  charge, 
JJUJ"'"*"*-     there  is  no  error  in  either  of  said  excerpts 

of  which  the  plaintiflF  has  any  just  reason 
to  complain. 

As  to  the  two  remaining  specifications,  it  is  sufficient 

to  say  that  there  is  no  merit  in  either  of  them.     In  view 

.  „         of  the  facts  which  the  testimony  tended  to 

prove,  the  instructions  were  adequate  and 
free  from  error.     In  affirming  defendant's  first  point, 
the  learned  president  of  the  common  pleas  said  :     *'If 
the  jury  believe  from  the  evidence  in  this  case  that  the 
child  suddenly  and  unexpectedly  appeared  in  the  vicinity 
of  the  track,  under  such  circumstances  that  the  driver 
of  the  car  could  not  have  discovered  its  presence  in  time 
to  avert   the  accident,   the   verdict   must  be   for  the 
defendant."     This  instruction  was  fully  warranted  by 
the  evidence,  and  it  fairly  presents  the  main,  if  not  the 
only,  question  of  fact,  upon  which  it  was  necessary  for 
the  jury  to  pass.     That  question  was  settled,  in  favor 
of  the  defendant,  by  their  verdict.     Much  as  the  injury 
which  unfortunately  befell  the  child  is  to  be  regretted, 
the  defendant  company  should  not  be  held  liable  in 
damages  unless  it,  through  its  employee,  was  guilty  of 
negligence  which  was  the  proximate  cause  of  the  injury. 
There  is  nothing  in  the  record  on  which  a  reversal  ol 
the  judgment  can  be  based.     Judgment  affirmed. 


EXTENSION  OF  STREETS. 
Chicago,  Ac,  Rj.  Co.  v.  Milwaukee. 
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City  of  Milwaukee. 

{Supreme  Court  of  Wisconsin,  Nov.  i6,  iSgj.) 

Exlenaion  of  Street  Over  Right  of  Way— Constitutional  Powers.^ 
CorporatioDs  are  aubject  to  such  reasonable  police  regulations  as 
the  legislature  ma^  see  fit,  from  time  to  time,  to  adopt  to  promote 
public  health,  morala  and  safety ;  also  to  the  reserved  power  under 
the  constitution  to  alter  or  amend  corporate  charters. 

Same — Charter* — Police  Regulations — Compensation,* — Compli- 
ance with  valid  police  regulations  and  changes  in  corporate  charters 
are  not  subjects  for  compensation.  They  are  not  violations  of  the 
inhibitions  of  the  constitution  upon  the  impairment  of  the  obliga- 
tions of  contracts,  or  the  deprivation  of  property  without  due  process 
of  law.  or  of  the  equal  protection  of  the  laws. 

Same. — Legislative  authority,  under  the  police  power  of  the  state, 
extends  to  all  matters  necessary  to  a  safe  crossing  of  a  railway 
track  by  a  highway,  and  without  regard  to  whether  exercised  before 
or  after  the  construction  of  the  railroad,  or  before  or  after  the  con- 
struction of  the  highway,  or  whether  the  highway  existed  at  the  time 
of  the  construction   of  the  railroad,  or  was  thereafter  constructed 

Same^Crossing  Signs. ^The  requirement  for  the  construction 
and  maintenance  of  cattle  guards,  warning  posts,  crossing  signs, 
crossing  gates,  and  the  planking  of  tracks  are  equally  proper  sub- 
jects for  police  regulations  when  the  legislature  shall  see  tit  to 
exercise  its  authority  in  that  regard. 

Same—ConstroctJon  of  Statute.— The  statute  of  this  state  (section 
1836,  Rev.  St.),  in  regard  to  the  restoration  of  highways  crossed  by 
railroads  does  not  apply  to  a  highway  constructed  after  the  con- 
struction of  the  railroad  which  it  crosses. 

Same— Cattle  Guards.- Section  1809,  Rev.  St.,  in  regard  to  cross- 
ing signs,  and  section  1810,  Kev.  St.,  in  regard  to  the  construction 
and  maintenance  of  cattle  guards,  apply  to  all  railroads  without 
respect  to  when  constructed.     . 

Same— Measure  of  Compensation. — Where  a  new  highway  is  laid 
out  and  opened  across  a  railway  track,  the  railway  company  is 
entitled  to  compensation  for  the  diminished  value  of  its  easement 
ill  the  land,  on  account  of  the  establishment  of  the  new  way,  and 
the  cost  of  making  and  maintaining  such  structural  changes  in  its 
road  l)ed  and  track  as  become  necessary  in  order  to  protect  and  pre- 
serve its  track  for  the  old  use,  except,  however,  such  changes  as  are 

•See  note  at  end  of  case. 
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required  by  law  under  the  police  power  of  the  state  or  the  constitu- 
tional reservation  of  power  to  alter  or  amend  corporate  charters. 

Same. — Such  structural  chang'es  include  planking*  of  the  track 
and  maintaining-  the  same,  but  do  not  include  the  removal  of  the 
planking  from  time  to  time  to  enable  the  railway  company  to  do 
the  necessary  tamping-  and  to  remove  snow  and  ice  from  between 
the  rails,  the  latter  being  mere  operating-  expenses  and  too  conjec- 
tural to  form  any  basis  for  compensation.  They  do  not  include 
crossing  gates ;  they  are  not  structural  changes  in  the  ttack,  and 
are  not  a  necessary  part  of  crossing  construction. 

(Syllabus  by  Marshai.1,,  J.) 

Appeal  by  plaintiff  from  Milwaukee  county  circuit 
court.     Reversed. 

The  city  of  Milwaukee,  for  the  purpose  of  extending- 
a  public  street  across  the  defendant's  railway  track  and 
right  of  way,  commenced  proceedings  to  lay  out  and 
establish  such  street  and  to  have  the  compensation  to 
cufisuM  which  plaintiff  was  entitled  by  reason  there- 

of determined.  Such  proceedings  were  had 
that  plaintiff's  damages  were  assessed  at  $150,  from 
which  plaintiff  appealed  to  the  circuit  court.  The 
action  was  there  tried  on  appeal  and  resulted  in  a 
special  verdict  as  follows  : 

(1)  The  fair  value,  November  14,  1892,  of  so  much 
of  plaintiff's  right  of  way  as  was  taken  by  the  defend- 
ant, subject  to  its  use  for  railway  purposes,  independ- 
ent of  the  item  of  damages  hereinafter  found,  is  $1. 

(2)  The  reasonable  and  probable  expense  of  planking 
the  crossing  is  S16.80. 

(3)  The  sum  of  money  sufficient  to  compensate  the 
railway  company  for  the  expense  of  perpetually  main- 
taining the  planking  is  S70. 

(4)  It  will  probably  cost  the  company  for  labor  in 
removing  and  relaying  the  planking,  to  enable  the 
company  to  do  the  necessary  tamping,  and  to  remove 
the  snow  and  ice  from  betweefl  the  rails  and  the  plank- 
ing, SIO  per  year. 

(5)  The  sum  of  money  necessary  to  compensate  the 
company  for  such  annual  expense  is  S166.67. 

(6)  The  reasonable  and  probable  expense  of  the 
warning  post  and  crossing  sign  was  S7. 

(7)  The  sum  sufficient  to  compensate  the  company 
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for  perpetually  maiutainitig'  the  warning"  post  and  sign 
is  $19.45. 

(8)  The  reasonable  and  probable  expense  of  con- 
structing two  cattle  guards  at  the  crossing  is  S30. 

(9)  The  sum  of  money  sufficient  to  compensate  the 
company  for  perpetually  maintaining  the  cattle  guards 
is  $50. 

(10)  The  reasonable  and  probable  expense  of  erecting 
gates  at  the  crossing  will  be  $400. 

(11)  The  sum  of  money  sufficient  to  compensate  the 
company  for  the  expense  of  perpetually  maintaining 
such  gates  is  $666.67. 

(12)  It  will  probably  cost  the  company  annually,  to 
operate  the  gates,  $1,000. 

(13)  The  sum  of  money  reasonablj'  necessary  to 
compensate  the  company  for  the  expense  of  perpetually 
operating  the  gates  is  $16,666.67. 

Upon  the  coming  in  of  the  special  verdict,  plaintiff's 
attorney  moved  the  court  thereon  for  judgment  for  a 
sum  sufficient  to  cover  all  the  items  of  damages  men- 
tioned. Defendant  also  moved  the  court  on  the  special 
verdict  for  a  judgment  in  plaintiff's  favor  for  one 
dollar,  being  the  damages  found  in  answer  to  the  first 
question.  Defendant's  motion  was  denied.  Plaintiff's 
motion  was  granted  as  to  the  damages  found  by  the 
1st,  2d,  3d,  4th,  5th  and  6th  findings,  amounting  to 
$271.47,  and  was  denied  as  to  the  other  findings. 
Both  parties  appealed. 

C  H.  Van  Alstine,  for  appellant. 
Howard   Van    Wyck  and   C.    H,    Hamilton^  for   re* 
spondent. 

Marshall,  J.  (after  stating  the  facts).  There  is  so 
much  conflict  in  judicial  authorities  and  the  works  of 
text  writers,  respecting  the  subject  here  presented, 
that  we  must  depend  more  on  fundamental  principles 
than  on  adjudications  of  the  precise  questions  involved, 
in  order  to  reach  a  satisfactory  conclusion.  We  are 
aided  but  little  by  previous  decisions  of  this  court, 
except  as  to  the  principles  upon   which  this  decision 
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must  rest,  as  the  subject  does  not  appear  to  have  been 
heretofore  presented  very  fully  here.  In  Blair  z\ 
Railway  Co.,  20  Wis.  262,  the  subject  was  somewhat 
involved,  but  not  as  relates  to  crossing's  of  railroads  by 
hig-hways. 

It  may  be  laid  down  as  established  beyond  reasona- 
ble controversy  that  railroad  corporations  are  subject 

to  all  such  reasonable  regulations  as  may 
S«f  uSuf Way  from  time  to  time  be  prescribed  by  legisla- 
PoSTil.     *"*     ^^^^  authority,  pursuant  to  the  police  power 

incident  to  the  sovereignty  of  the  state,  and 
are  also  subject  to  the  power  reserved  under  the  con- 
stitution, to  alter  or  amend  corporate  charters.  The 
charter  of  a  corporation  in  no  sense  exempts  it  from 
police  supervision  and  regulation.  Such  an  exemption 
could  never  be  implied  from  a  mere  grant  of  power, 
and  would  not  be  valid  if  expressly  conferred.  It  is 
frequently  and  rightly  said  that  sovereig'n  authority 
cannot  divest  itself  of  its  ordinary  police  power  over 
persons,  whether  natural  or  artificial,  any  more  than  it 
can  of  the  jJower  to  make  laws  or  to  punish  crime.  To 
accurately  define  such  power  is  not  entirely  free  from 
difficulty,  and  it  is  not  necessary  for  the  purposes  of 
this  case.  It  is  sufficient  to  state  some  g^eneral  princi- 
ples, well  established,  within  which  all  questions  here 
involved  plainly  fall. 

In  Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  Mr  Jus- 
tice Bradley  said,  in  eflfect,  that  **the  police  power 
at  least  extends  to  the  protection  of  the  lives,  health  and 
property  of  citizens,  and  the  promotion  of  good  order 
and  good  morals."  In  our  judgment  that  is  broad 
enough  to  cover  the  whole  ground  of  police  jurisdic- 
tion. When  we  say  that,  under  it,  the  legislative 
branch  of  the  government  may  constitutionally  enact 
all  reasonable  regulations  to  promote  the  health,  com- 
fort, morals  and  peace  of  society,  and  the  safety  of  the 
individual  members  thereof,  there  is  little  more  that 
can  be  said  on  the  subject.  When  an  enactment  goes, 
clearly,  beyond  that,  judicially  donsidered,  it  meets  the 
bar  of  the  constitution  at  some  point,  and  is  therefore 
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void.  The  doctrine  once  advanced  and  contended  for, 
that  a  g^rant  of  corporate  rights  may  carry  with  it  an 
exemption  from  police  supervision,  and  an  exercise  of 
such  supervisioa  constitutes  an  impairment  of  the  con- 
tract between  the  state  and  the  corporation,  was  long 
a*ro  set  at  rest.  In  a  leading-  case  on  the  subject, 
Thorpe  v.  Railroad  Co.,  27  Vt.  140.  Redfield,  C.  J., 
said,  in  effect,  that  while  the  state  cannot,  by  police 
reg-ulations,  destroy  or  essentially  modify  corporate 
franchises,  it  may  regulate  their  mode  of  doing  busi- 
ness to  protect  the  public,  the  same  in  all  respects  as  it 
can  natural  persons,  and  nothing  in  the  corporate 
)3frants  can  or  does  restrict  or  take  away  such  power. 
This  court  in  Attorney  General  v.  Chicago  &  N.  W. 
Ry.  Co.,  35  Wis.  425,  while  approving  the  doctrine 
thus  announced  by  JuDGE  Redfield,  so  far  as  relates 
to  the  exercise  of  mere  police  power,  and  generally,  as 
an  original  proposition,  in  deference  to  the  established 
doctrine  of  the  federal  court,  "by  whom  all  are  bound," 
criticised  it  so  far  as  it  goes  beyond  mere  police  power 
and  impairs  the  contract  relations  between  the  state  and 
the  corporation,  where  there  is  no  reserve  power  to  alter 
or  amend  corporate  charters.  But  the  criticism  does 
not  apply  here,  even  if  the  doctrine  of  Judge  Red- 
FIELD's  decision  goes  beyond  the  proper  regulation  of 
corporations  under  the  police  power  because  power  to 
alter  or  amend  all  corporate  charters  granted  since  the 
adoption  of  our  state  constitution,  was  reserved  by  it. 
The  rule  stated  by  Judge  Cooley,  as  to  the  true  lim- 
itation of  the  police  power  as  relates  to  corporations, 
was  approved  in  the  Railway  Case,  and  is  to  the  effect 
that  it  is  confined  to  such  regulations  as  have  reference 
to  the  comfort,  welfare  or  safety  of  society,  and  are  not 
in  conflict  with  any  provision  of  the  charter,  and  do  not, 
under  the  pretense  of  regulating,  take  from  the  corpo- 
ration any  essential  right  or  privilege  which  the  charter 
conferred  upon  it.  In  short,  they  must  be  regulations 
in  fact,  and  not  amendments  to  the  charter  in  curtail- 
ment of  corporate  franchises.  For  the  purposes  of  this 
case  it  is  immaterial  whether  we  hold  that  all  the  ele- 
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ments  of  damages  for  which  plaintiff  contends,  grow 
out  of  duties  imposed  under  police  regulations,  or  part 
under  such  regulations  and  part  imposed  under  the  re- 
serve power  to  alter  or  amend  corporate  charters,  be- 
cause plaintiff  is  subject  to  both  powers,  as  before 
stated,  and  is  not  entitled  to  compensation  for  the  per- 
formance of  any  act  lawfully  required  under  either. 
Notwithstanding  much  conflict  as  to  that,  it  is  supported 
by  ample  authority,  as  we  will  endeavor  to  show. 

In  People  v.  Boston  &  A.  R.  Co.,  70  N.  Y.  569,  the 
corporation  long  after  it  had  constructed  its  road,  was 
required  by  legislative  act  to  construct  a  bridge  so'as  to 
carry  an  intersecting  highway  over  such  road.  The 
act  was  sustained  both  under  the  reserve  and  the  police 
power.  Earl,  J.,  in  deciding  the  case,  said,  in  sub- 
stance, the  legislature,  under  its  reserve  power,  may 
not  confiscate  property,  but  it  can  impose  upon  rail- 
road corporations  such  reasonable  additional  restrictions 
and  burdens  as  the  public  good  requires.  It  may  reg- 
ulate the  speed  of  trains,  the  way  in  which  they  shall 
cross  highways,  and  make  all  regulations  proper  to  pro- 
tect the  lives  of  persons  carried  upon  railroads  or 
passing  upon  highways  crossed  by  railroads  and  all 
such  are  within  the  domain  of  legislative  power,  whether 
the  power  to  alter  or  amend  the  charters  of  corporations 
has  been  reserved  or  not.  Such  legislation  takes  away 
no  property  and  interferes  with  no  vested  right. 

Judge  Elliott,  in  his  work  on  Railroads  (section 
1103),  lays  down  as  an  elementary  principle,  that  com- 
pliance with  police  regulations  is  not  a  sub- 
fcjie-ciiartjrg-   ject  for  Compensation,  citing  many  authori- 
-cmyeuttioM.   ties,  all  of  which,  in  one  view,  support  it, 

but  many,  in  another,  violate  it.  But  the 
source  of  the  conflict  is  not  hard  to  discover.  It  goes 
back  mainly  to  Old  Colony  &  F.  R.  Ry.  Co.  v.  Plym- 
outh Co.,  14  Gray,  155,  or  is  attributable  to  differences 
of  opinion  respecting  what  is  and  what  is  not  within  the 
scope  of  police  power.  The  case  cited  was  one  where 
the  highway  was  laid  out  and  established  across  an  ex- 
isting road.     It  was  held  that  the  railway  corporation 
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was  entitled  to  the  expenses  of  erecting  and  maintainii 
sig^ns  required  by  law  at  the  crossing,  for  making*  ai 
maintaining  cattle  guards  at  such  crossing,  if  aecessar 
and  for  the  expense  of  flooring  the  crossing  and  keepii 
the  planking  in  repair.  Expenses  claimed  for  compl 
ing-  with  the  law  in  respect  to  ringing  the  engine  bel! 
and  increased  liability  for  damages,  and  some  oth 
matters,  were  denied.  Nothing  wassaidasto  whetb 
the  damages  disallowed,  or  those  allowed,  were  f 
matters  of  police  regulation,  or  required  by  any  statu 
of  the  state.  By  reference  to  the  then  law  of  Mass 
chusetts,  which  had  existed  for  upward  of  two  yea 
before  the  decision  was  rendered,  we  find  some  expl 
nation  of  any  apparent  failure  that  exists  to  recogni 
the  rule  that  compensation  cannot  be  claimed  for  coi 
pliance  with  police  regulations.  The  case  was  argu 
in  the  early  part  of  1859  ;  it  was  decided  in  the  foUo" 
ing  December.  The  law  referred  to  was  in  force 
early  as  1857,  was  carried  into  the  General  Statutes 
1860  a  few  months  after  the  decision  was  filed,  a 
applied  to  the  case  so  far  as  it  relates  to  police  jurisd 
tion.  though  enacted  after  the  case  was  commenced, 
provided  as  follows:  "If,  after  the  laying  out  a: 
making  of  a  railroad,  the  public  convenience  and  nea 
sity  require  aturnpike  road  or  other  way  to  be  laid  o 
across  it,  such  road  or  way  may  be  so  laid  out  and  t 
tablished  when  the  county  commissioners  so  authori 
and  direct,  and  all  expenses  of,  and  incident  to,  co 
structing  and  maintaining  the  road  or  way  at  sui 
crossing,  shall  be  borne  by  the  county,  city,  town 
corporation  owning  the  same."  Gen.  St.  1860,  c.  ( 
§  57.  In  Massachusetts  Cent.  R.  Co.  v.  Boston.  C. 
F.  R.  Co.,  121  Mass.  124,  reference  was  made  to  t 
damages  recoverable  by  a  railway  corporation  in  case 
a  new  crossing  of  its  track  by  a  highway,  as  identic 
with  that  in  case  of  a  new  intersection  of  such  track 
a  railroad,  citing  the  Old  Colony  Case  as  authority,  b 
the  question  so  referred  to  was  not  involved  in  thecas 
The  expression  of  the  court  was  certainly  wrong,  e 
cept  in  view  of  the    Massachusetts  statute,  which 
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effect  made  the  rule  for  compensation  the  same  in  one 
case  as  in  the  other.  Without  such  a  statute  police 
regulations  are  an  important  element  for  consideration 
in  assessing"  the  damages  caused  by  laying  a  highway 
across  a  railroad.  That  is  not  true  in  case  of  a  new  in- 
tersection of  one  railroad  by  another.  In  re  First 
Street,  66  Mich.  55,  33  N.  W.  15.  In  Boston  &  A. 
R.  Co.  V.  City  of  Cambridge,  159  Mass.  283,  34  N. 
E.  382  the  court  went  over  the  whole  subject  and 
gave  a  very  complete  history  of  legislation  on  the  sub- 
ject, showing  that  the  decision  in  the  Old  Colony  Case 
was  in  exact  accord  with  the  statute  on  the  subject,  as 
it  existed  when  the  case  was  argued  and  decided,  but 
said  that  the  rights  of  the  parties  were  fixed  before  the 
enactment  of  the  statute,  hence  were  governed  by,  and 
the  case  decided  upon,  common-law  principles.  Hav- 
ing reached  that  conclusion  the  court,  though  admitting 
that  several  elements  of  damage,  not  recoverable 
according  to  the  Old  Colony  Case,  were  quite  as  clearl3' 
within  common-law  principles  as  those  there  allowed, 
such  as  ringing  engine  bells  and  maintaining  flagmen, 
refused  to  go  further  than  the  rule  theretofore  adopted, 
though  aided  by  a  statute  which  expressly  made  all 
expenses  incident  to  maintaining  and  constructing  a  new 
crossing,  a  charge  against  the  municipality  owning  the 
same.  So,  no  matter  what  view  the  court  might  have 
taken,  had  it  been  at  liberty  to  consider  the  question 
unhampered  by  its  early  decision,  it  was  relieved  of  all 
embarrassment  by  the  statutory  enactment  referred  to. 
Inasmuch  as  such  statute,  though  not  in  force  when 
the  Old  Colony  Case  was  commenced,  was  the  law  for 
over  two  years  before  it  was  decided,  it  is  easier  to 
believe  that  it  influenced  the  decision  than  that  the 
learned  court  intended  to  decide  that  compensation  is 
recoverable  by  a  railway  corporation,  in  case  of  the 
construction  of  a  new  way  across  its  track,  for  comply- 
ing with  mere  police  regulations.  Upon  the  theory 
that  it  promulgated  such  doctrine,  however,  and  that 
late  Massachusetts  cases  show  adherence  to  it,  though 
such  late  cases  could  not  do  otherwise  because  of  the 
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tatute  referred  to,  some  text  writers  and  some  courts 
lave  followed  it  till  it  has  been  firmly  ingrafted  into 
he  jurisprudence  of  some  states,  and  has  largely  shaped 
bat  of  others,  on  the  question  under  discussion.  The 
xteut  to  which  some  courts  have  gone"  on  the  line 
adicated  can  be  no  better  illustrated  than  by  reference 
[J  Kansas  Cent,  Ry.  Co.  v.  Commissioners  of  Jackson 
:o..  45  Kan.  716,  26  Pac.  394,  where  the  court,  by  Mr. 
USTICE  Valentine,  said,  in  effect,  that  the  fact  that 
he  duty  of  constructing-  cattle  guards,  fences,  sig-ns, 
tc.,  upon  the  laying  of  a  highway  across  a  railway 
rack,  were  imposed  under  the  police  power  of  the 
tate,  was  no  sufficient  answer  to  the  claim  of  a  railway 
orporation  for  compensation  therefor,  citing  authorities 
1  support  of  that  view,  all  of  which  rest  on  the  Old 
'olony  Case,  such  as  6  Am.  &  Eng.  Enc.  Law,  p.  554, 
?here  this  languag-e  is  used  :  "Damages  may  be  recov- 
red  for  erecting  crossing  signs  and  maintaining 
rowings  when  the  law  requires  that  of  the  railway 
ompany."  Also  1  Redf.  R.  R.  p.  420,  to  the  effect 
bat  in  assessing  damag-es,  the  railway  company  is 
utitled  to  the  expense  of  erecting  and  maintaining 
rossiog  sigTis  and  cattle  guards,  and  for  maintain- 
jg  the  crossing.  Also  1  Rorer,  R.  R.  p.  555,  and 
lills  Em.  Dom.  §  33,  to  the  same  effect.  Also  citing 
3e  New  York  court  to  the  contrary  view,  with  a  state- 
lent  that  such  contrary  view  is  based  on  the  reserve 
ower  to  alter  or  amend  corporate  charters.  In  Lewis. 
Im.  Dora.  §  49,  the  same  mistake  is  made  respecting 
few  York.  Such  contrary  view  is,  in  fact,  placed  on 
le  reserve  power  to  alter  or  amend,  and  the  police 
ower  of  the  state  as  well,  as  we  have  heretofore 
hown.  People  v.  Boston  &  A.  R.  Co.,  70  N.  Y.  569, 
ad  to  the  same  effect  are  Boston  &  M.  R.  Co.  v. 
iounty  Com'rs,  79  Me.  386,  10  Atl.  113  ;  Chicago  & 
r.  W.  Ry.  Co.  V.  City  of  Chicago,  140  111.  309,  29  N. 
;.  1109;  Railway  Co.  v.  Willenborg,  117  111.203,7 
[.  E.  698  ;  Railway  Co.  v.  Smith,  91  Ind.  119  ;  State 
.  District  Court  of  Hennepin  Co.,  42  Minn.  247, '44  N. 
?.  7  ;  In  re  First  Street,  66  Mich.  55,  33  N.  W.  15. 
9  (N.  s.)  A  ft  E  R  Cas— 35 
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The  Kansas  court  cites  the  Michigan  court  as  authority 
for  its  decision,  but  /;/  re  First  Street,  siipra^  it  is 
expressly  stated  that  the  latter  court  does  not  intend  to 
lay  down  a  rule  that  will  give  railway  corporations 
damages  for  expepses  in  complying  with  police  regula- 
tions, the  intent  being  to  compensate  for  structual 
changes  required  on  account  of  a  new  use  of  the  rail- 
way right  of  w^ay.  To  the  same  effect  is  Railroad  Co. 
V.  Bayonne,  51  N.  J.  Law,  428,  17  Atl.  971.  But  few 
courts  cite  the  Old  Colony  Case  and  apply  it  literally, 
as  does  the  Kansas  court.  More  of  them,  while  refer- 
ring to  and  in  part  following  it,  say  that  compliance 
with  police  regulations  is  not  a  subject  for  compensa- 
tion ;  and  so  says  Judge  Er^LriOTT  in  Elliott,  R.  R.  § 
1103,  citing  the  Massachusetts  case. 

So  we  find  the  early  Massachusetts  case  referred  to, 
confidently,  by  some  courts  and  text  writers  to  support 
the  doctrine  that  compliance  with  police  regulations 
will  not  support  a  claim  for  compensation,  and  referred 
to,  just  as  confidently,  by  others,  to  support  a  contrary 
view.  It  is  safe  to  say  that,  rightly  understood  and 
appjied,  it  supports  the  former  doctrine  only,  and  that 
the  only  conflict  with  it,  when  so  rightly  understood, 
grows  out  of  differences  as  to  what  is  and  what  is  not 
within  police  jurisdiction.  That  is  clearly  illustrated 
in  State  v.  District  Court  of  Hennepin  Co.,  supra, 
where  it  was  expressly  held  that  the  expenses  of  con- 
structing and  maintaining  cattle  guards,  wing  fences, 
and  crossing  signs,  required  by  an  act  passed  after  the 
construction  of  the  railroad,  were  not  recoverable  as 
damages  by  the  railway^  company  because  such  con- 
struction and  maintenance  were  in  compliance  with 
police  regulations,  but  that  the  expense  of  planking 
the  railway  track  at  the  crossing  was  for  a  structural 
change  of  the  track  itself,  solely  for  the  convenience  of 
public  travel  and  not  in  any  sense  pursuant  to  a  police 
regulation,  therefore  that  such  expense,  and  that  of 
maintaining  the  planking,  were  recoverable  as  dam- 
ages. The  Old  Colony  Case  was  cited  and  followed  in 
principle,  but  the  court  differed  with  it  in  respect  to 
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whether  constructing  and  maintaining  cattle  guards 
ihould  be  classed  with  police  requirements  or  not.  To 
iupport  the  doctrine  that  the  planking  was  a  part  of  a 
lew  highway  and  could  not  be  imposed  upon  a  railway 
:orporation  by  a  law  enacted  after  the  construction  of 
he  latter's  road,  the  court  cited  Illinois  Cent.  Ry.  Co. 
:■•  City  of  Bloomington.  76  III.  447,  decided  in  1875, 
vhicfa,  so  far  as  it  may  be  read  to  support  such  doc- 
rine,  was  overruled  by  the  court  that  rendered  it. 
iome  time  before  the  Minnesota  court  was  called  upon 
,0  consider  the  subject.     Railway  Co.  v.  Willenborg, 

Discussion  of  this  subject  might  be  carried  to  great 
ength,  but  sufficient  has  been  said  to  show  clearly 
hat  notwithstanding  much  conflict,  as  to  what  are  and 
vhat  are  not  matters  of  police  regulations,  the  authori- 
ies  are  pretty  uniform  to  the  point  that  duties  imposed 
)y  such  reguHtions  must  be  performed  without  cora- 
)ensation.  Therefore  it  is  important  to  see  what  is 
.nd  what  is  not  within  such  regulations. 

That  the  authorities  as  to  what  uncompensated  duties 
nay  be  imposed  upon  railway  companies  under  the 
xjlice  power  take  a  very  wide  range,  has  been  hereto- 
ore  indicated,  and  may  be  further  illustrated  by  the 
oUowing  :  Acccrding  to  Toledo  W.  &  W.  Ry.  Co.  v. 
:ity  of  Jacksonville,  67  111.  37  ;  Lake  Shore  &  M.  S. 
?y.  Co.  V.  Cincinnati,  S.  &  C.  Ry.  Co.,  30  Ohio  St. 
«4;  City  of  Erie  v.  Erie  Canal  Co.,  59  Pa.  St.  174; 
nd  Elliott.  R.  R.  §  1114,— they  include  erecting  and 
nalntaining  crossing  gates  and  keeping  fiagmen.  Ac- 
ording  to  Blair  v.  Railway  Co.,  20  Wis.  267  ;  Gillam 
■.  Railway  Co.,  26  Minn.  268,  3  N.  W.  353  ;  State  v. 
>istfict  Court  of  Hennepin  Co.,  sitpra, — they  include 
attle  guards,  fences  and  wing  fences.  And  according 
o  Wilder  v.  Railroad  Co.,  65  Me.  33?;  Thorpe  v. 
iailway  Co.,  sitj>ra;  State  v.  Chicago,  B.  &  Q-  K- 
:o..  29  Neb.  412,  45  N.  W.  469 ;  Chicago  &  N.  "W. 
?v.  Co.  V.  City  of  Chicago,  140  111.  309,  29  N.  E. 
109;  People  z>.  Boston  &  A.  R.  Co..  70  N.  Y.  569; 
:itv  of  Albia  v.  Chicago,  B.  &  Q.  R.  Co.  (Iowa)  71  N. 
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W.  541 ;  and  New  York  &  N.  E.  R.  Co.  v.  Town  of 
Bristol,  62  Conn.  527,  26  Atl.  122,  affirmed  151  U.  S. 
556,  14  Sup.  Ct.  437, — they  include  everything"  reason- 
ably necessary  to  a  safe  crossing,  especially  at  grade 
crossings.  In  Chicago  &  N.  W.  Ry.  Co.  v.  City  of 
Chicago,  su^ra^  the  court  had  under  consideration  a 
legislative  enactment,  requiring  railroad  corporations, 
at  all  crossings  of  public  highways  of  the  state,  outside 
of  the  corporate  limits  of  cities  and  villages,  to  erect, 
construct,  and  maintain  the  same,  and  the  approaches 
thereto,  within  their  respective  rights  of  way,  so  they 
should  be  safe  at  all  times  as  to  lives  of  persons  and 

property.  The  corporation  claimed  com- 
pensation, notwithstanding  the  act,  for  plank- 
ing the  track,  repairing  the  same,  and  for  elements 
ordinarily  necessary  to  a  safe  crossing,  and  the  court  held 
that  all  the  items,  under  such  act,  were  such  only  as  were 
involved  in  a  compliance  with  a  valid  police  regulation 
of  the  state,  hence  that  no  compensation  could  be  claimed 
therefor,  notwithstanding  the  railroad  was  constructed 
before  the  passage  of  the  act  and  the  street  in  question 
was  extended  across  the  railway  track  after  such  con- 
struction. In  New  York  &  N.  E.  R.  Co.  v.  Town  of 
Bristol,  supra^  FuLLER,  C.  J.,  discussing  the  same 
subject,  said,  in  eflfect,  that  it  is  thoroughly  established 
that  inhibitions  of  the  constitution  of  the  United  States 
upon  the  impairment  of  obligations  of  contracts,  or  the 
deprivation  of  property  without  due  process  of  law,  or 
of  the  equal  protection  of  the  laws,  by  the  state,  are 
not  violated  by  the  legitimate  use  of  legislative  power 
in  securing  public  safety,  health  and  morals  ;  that  such 
power  cannot  be  contracted  away,  nor  can  property  be 
withdrawn  from  the  implied  liability  to  governmental 
regulations  under  it  in  all  essentails  to  the  preservation 
of  the  community  from  injuries,  and  that  legislation 
requiring  a  railway  company  to  entirely  remove  and 
reconstruct  its  crossings,  where  that  is  deemed  reason- 
ably necessary  for  public  safety,  is  within  the  domain 
of  legislative  power  under  police  authority. 

Crossing  signs,  warning  posts,  cattle  guards,  wing 
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fences  connecting-  cattle  gfuards  with  side  fences,  cross- 
ing* gates,  the  clearing-  of  the  approaches  to 
render  crossing  signs  visible,  the  main-  SStT^'*^"^ 
tenance  of  flagmen,  building  of  flagmen's 
stations,  ringing  of  engine  bells,  planking  of  tracks, 
and  other  thing's  that  might  be  mentioned,  ordinarily 
required  at  railway  crossings,  especially  in  populous 
communities,  are  all  matters  pertaining  to  their  safety 
for  persons  and  property.  That  some  of  the  things 
mentioned,  such  for  instance,  as  planking  the  track, 
serve  a  purpose,  other  than  that  of  mere  safety,  is  true  ; 
but  as  it  is  essential  to  the  safety  of  the  crossing  as  it 
is  to  its  convenience  for  travel,  no  reason  is  perceived 
why  it  is  not  as  much  within  the  police  regulations  as 
the  construction  of  cattle  guards,  or  any  of  the  other 
things  to  which  reference  has  been  made.  The  correct 
policy,  in  our  judgment,  is  that  held  bj*^  the  courts  of 
New  York,  Maine,  Illinois,  and  Iowa,  that  the  probable 
result  of  a  failure  of  duty,  respecting  the  safety  of  rail- 
way crossings  are  so  serious  that  the  public  interests 
require,  as  between  municipalities  and  railway  corpo- 
rations, that  such  duty  be  lodged  in  some  one  place, 
undivided,  absolute  and  with  certainty,  and  that  such 
place  be  the  one  where,  in  the  estimation  of  legislative 
authority,  it  can  be  most  readily,  economically,  certainly 
and  efficiently  performed.  Whichever  place  is  desig- 
nated, the  municipalities  owning  the  highways  or  the 
railway  corporations,  the  expense  directly  or  indi- 
rectly falls  on  the  public.  These  considerations  are 
abundantly  sufficient,  judicially  considered,  to  legi- 
timately locate  the  whole  subject  of  maintaining 
safe  crossings,  within  the  domain  of  police  regu- 
lations, so  far  as  the  legislative  branch  of  the  govern- 
ment may  see  fit  to  exercise  its  authority.  It  needs 
no  extension  of  well-settled  principles  to  reach  this 
conclusion.  But,  if  it  did,  the  increase  of  railroad 
operations,  the  growth  of  population,  and  social  and 
business  activities,  with  consequent  increasing  dangers 
to  persons  and  property,  might  reasonably  warrant  the 
extension.     The  tendency  of  modern  development  is  in 
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the  direction  of  greater,  rather  than  more  restricted, 
use  of  police  power,  and  necessarily  so  in  order  to  meet 
the  new  dangers,  and  increase  of  old  dangers,  con- 
stantly occurring  as  natural  incidents  of  advancing 
civilization.  We  think  the  weight  of  modern  authority 
is  in  accord  with  the  views  just  expressed,  and  to  the 
effect  that  everything  that  goes  to  make  up  a  crossing, 
safe  for  public  use,  is  as  essentially  within  police  regu- 
lations as  any  part  of  it.  There  is  no  good  reason  for 
singling  out  planking  of  the  tracks  from  other  essen- 
tials of  a  safe  crossing,  and  saying  that  it  is  a  mere 
structural  change  of  the  track  and  not  a  requirement 
for  public  safety.  Nothing  concerning  a  crossing  any 
more  promotes  its  safety  than  the  usual  planking,  not 
only  as  regards  protection  to  the  track  itself,  but  delays 
thereon  and  consequent  dangers  to  life  and  property. 
It  is  as  essentially  a  part  of  a  safe  crossing  for  the  rail- 
way as  it  is  for  the  highway,  and  so  uniformly  con- 
sidered, as  we  understand  it. 

The  points  decided  show  what  may  be  subjects  of 
police  regulation  and  lead  up  to  a  consideration  of  what 

elements  of  damages  claimed  in  this  case  are 
tVoriFguuVe?*    5*1  f^ct  for   obedience  to  such  regulations. 

Section  1809,  Rev.  St.,  provides  that,  ''every 
railroad  corporation  shall  put  up  and  maintain  at  all 
times,  at  every  place  where  their  railroad  track  crosses 
a  public  highway,  and  near  such  crossing,  a  large  sign- 
board, with  the  following  inscription  painted  in  large 
letters  on  each  side  :  'Look  out  for  the  cars,'  in  such 
manner  as  to  be  visible  on  the  highway  track  at  least  an 
hundred  feet  distant  on  each  side  of  the  crossing." 
Sec.  1810  provides  that,  "every  railroad  corporation, 
operating  any  railroad,     *     *     *     shall  construct  and 

maintain  cattle  guards  at  all  highway  cross- 
fiMrtT.*'*"**        ings  and  connect  their  fences  therewith,  to 

prevent  cattle  and  other  domestic  animals 
from  going  on  such  railroad."  It  is  considered  that 
the  purpose  of  these  sections,  to  require  railroad  cor- 
porations to  construct  and  maintain  crossing  signs  and 
cattle  guards,  whether  their  roads  were  in  existence  at 
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the  time  of  the  enactment  of  such  sections,  or  whether 
ifterwards  constructed,  is  too  plain  for  serious  discus- 
iion.  Both  sections  were  clearly  intended  to  have  a 
prospective  as  well  as  present  effect,  and  apply  to  all 
intersections  of  railroads  and  hig-hways,  present  and 
[uture,  I  without  regard  to  which  was  the  first  con- 
itructed.  Section  1836,  Rev.  St.  provides  that  "every 
:orporation  constructing',  owning  or  using  a  railroad, 
ihall  restore  every  *  *  *  street,  hig;hway,"  etc., 
"across,  along  or  upon  which  such  railroad  may  be 
lonstructed,  to  its  former  state,  or  to  such  condition  as 
;hat  its  usefulnet^s  shall  not  be  materially  impaired,  and 
ihereafter  maintain  the  same  in  such  condition  against 
iny  effects  in  any  manner  produced  by  such  railroad." 
The  word  "restore"  relates  to  something  having  a 
previous  existence,  and  the  same  is  true  of  the  words, 
■across,  along'  or  upon  which  such  railroad  may  be 
ronstructed. "  That  appears  to  be  quite  conclusive. 
The  effect  of  this  is  to  divide,  somewhat,  highway 
:rossings  into  two  classes  ;  one  where  the  responsibility 
for  their  maintenance,  as  between  the  railway  company 
ind  the  municipality  within  which  they  are  located,  is 
in  the  former,  and  the  otherwhere  such  duty  is  on  the 
latter,  which  is  unfortunate,  and  contrary  to  the  general 
legislative  policy.  But  we  cannot  do  violence  to  the 
plain  language  of  the  statute,  even  to  effect  an  obvious 
legislative  policy.  The  contrary  construction  of  a  sim- 
ilar statute  in  Indiana  (Railway  Co.  v.  Smith,  91  Ind. 
119)  does  not  appear  to  us  to  be  sound. 

It  follows  from  what  has  preceded  that  there  is  no 
:>bligation  on  the  part  of  the  railroad  company,  under 
my  law  of  this  state  to  plank  between  the  railway 
tracks  or  on  the  sides  of  the  tracks,  or  to  maintain  such 
planking' ;  neither  is  there  any  law  requiring'  the  main- 
tenance of  crossing  gates.  Gates  are  not  a  necessary 
part  of  crossing  construction.  Therefore  there  is  no 
jround  for  taking  such  elements  into  consideration.  If 
they  should  be  recoverable  on  any  theory,  they  could 
not  be  on  the  mere  contingency  that  gates  might  some 
time  be  required  bylaw.     That  would  be,  in  our  judg-- 
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ment,  altogether  too  remote  and  speculative  to  consti- 
tute a  basis  for  the  assessment  of  damages  (Massachu- 
setts Cent.  R.  Co.  v.  Boston,  C.  &  F.  R.  Co.,  121 
Mass.  124),  though  some  authority  exists  to  the 
contrary.  But  as  we  determine  the  law  to  be,  whenever 
the  construction  of  crossing  gates  shall  be  reasonably 
required  by  law,  obedience  to  the  requirement  will  fall 
under  the  police  powers  and  not  be  a  subject  for  com- 
pensation. 

The  elements  covered  by  the  fourth  and  fifth  findings 
of  the  special  verdict,  being  the  probable  expense  of 
removing  the  planking  from  time  to  time  to  enable  the 
company  to  do  the  neces&iry  tamping  and  to  remove  the 
snow  and  ice  from  between  the  rails,  are  essentially 
mere  ordinary  operating  expenses,  having  nothing 
whatever  to  do  with  the  making  or  maintaining  of  any 
structural  changes  in  the  track.  Moreover  they  are  too 
conjectural  to  be  taken  into  consideration  in  the  assess- 
ment of  damages.     Damages  must  be  confined  to  the 

making  and  maintaining  of  requisite  structu- 
SBpiBMtbl"  *'  ral  changes  not  rightfully  imposed  on  rail- 
road corporations  under  the  police  power«or 
power  to  alter  and  amend  corporate  charters,  and  to 
matters  sufficiently  tangible  to  furnish  some  reasonable 
certain, basis  upon  which  to  compute  them. 

As  to  planking  the  track  and  maintaining  such  plank- 
ing, the  protection  of  the  rails  by  planking  is  deemed  a 
necessary  part  of  railroad  construction  at  highway  and 
street  crossings,  for  the  purpose  of  protecting  the  track, 
and  preventing  unnecessary  interference  by  passing 
teams  with  passing  trains.  It  constitutes  a  structural 
change  in  the  roadbed,  strictly  so  called.  The  duty  of 
doing  the  work  without  compensation  has  not  been  im- 
posed on  the  plaintiff,  therefore  it  should  recover  the 
expenses  of  such  change,  and  the  maintenance  of  the 
same,  being  the  amounts  in  findings  two  and  three  of 
the  verdict. 

The  foregoing  leads  to  this  disposition  of  the  ques- 
tions presented  on  both  appeals  : 

1.  The  plaintiff  is  entitled  to  damages  for  the  dimin- 
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isbed  value  of  its  property  in  the  land  taken  for  the 
new  use,  caused  by  such  taking.  To  be  sure  such 
property  is  held  by  the  railway  company,  in  some  re- 
spects, for  public  use,  but  it  has  many  more  of  the  ele- 
ments of  private  property,  and  we  hold  the  element  of 
damage  proper.  In  this  we  decline  to  follow  the  New 
York  and  some  other  courts  holding  to  a  different  doc- 
trine. This  element  of  damag-e  is  covered  by  the  first 
finding  of  the  special  verdict  and  was  allowed  by  the 
trial  court. 

2.  The  second  and  third  items  of  the  special  verdict, 
amounting  to  $86.80,  for  the  expenses  of  planking  the 
track  and  the    future   maintenance  of  the 

same,   were  properly  allowed  by  the  trial 

court  as  for  necessary  structural  changes  in  plaintiff's 

property,  not  required  under  any  police  regulation,  but 

necessary  to  make  such  property  conform  to  the  new 

use,  yet  be  properly  protected  and  adapted  for  the  old 

use. 

3.  The  fourth  and  fifth  elements  in  the  special  ver- 
dict, being  for  probable  expenses  of  removing  and  re- 
placing the  planking  from  time  to  time,  and  removing 
snow  and  ice,  are  not  recoverable,  they  being  mere 
operating  expenses,  and  too  remote  and  conjectural  to 
form  a  basis  for  the  assessment  of  damages.  The  al- 
lowance of  such  items  by  the  trial  court  was  error. 

4.  The  sixth,  seventh,  eighth  and  ninth  items,  for 
expenses  of  erecting  and  maintaining  a  crossing  sign, 
and  of  constructing  and  maintaining  cattle  guards,  cover 
subjects  required  by  police  regulations,  hence  no  com- 
pensation therefor  is  recoverable.  They  were  prop- 
erly disallowed  by  the  trial  court. 

5.  The  tenth,  eleventh  and  twelfth  items  of  the 
special  verdict,  covering  expenses  of  erecting,  main- 
taining and  operating  crossing  gates,  are  not  recovera- 
ble, because  not  a  necessary  part  of  crossing  construc- 
tion, in  the  absence  of  some  law  requiring  the  same, 
and  if  there  were  such  law,  obedience  thereto  would  be 
required  without  compensation  under  the  police  power. 
They  were  properly  disallowed  by  the  trial  court. 


554  EXTENSION  OF  STREETS.  ^^^'  ^ 

(N.  S.) 

Notes. 

So  we  find  that  the  limit  of  plaintiflf's  right  to  re- 
cover by  the  verdict  was  $87.80.  The  court  having- 
given  judgment  for  all  the  items  included  in  that  sum, 
and  also  for  the  items  for  removing  and  replacing,  from 
time  to  time,  the  planking,  and  removing  ice  and  snow, 
which  we  hold  was  error,  the  judgment  must  be  re- 
versed on  the  defendant's  appeal ;  and  as  the  amount 
awarded  by  the  commissioners,  from  which  the  plaint- 
iff appealed,  was  $150,  and  there  was  no  appeal  from 
such  award  allowed  to  the  defendant  city,  it  is  liable 
for  such  amount  in  any  event  (Dickson  v.  City  of  Ra- 
cine, 65  Wis.  306,  27  N.  W.  58),  but  is  entitled  to  costs 
in  the  court  below  by  reason  of  the  plaintiff's  having 
failed  to  increase  the  amount  of  the  award,  and  is  enti- 
tled to  costs  in  this  court  on  both  appeals. 

By  the  court :  Judgment  of  the  circuit  court  is  re- 
versed and  the  cause  is  remanded  with  directions  to 
render  judgment  in  favor  of  the  plaintiff  for  $150  dam- 
ages, and  in  favor  of  the  defendant  for  costs  in  that 
court.  Judgment  for  costs  is  allowed  in  this  court  in 
favor  of  the  defendant  on  each  appeal. 


NOTES. 

Extension  of  Street  Across  Railway — Damages  for  Construction 
and  Maintenance  of  Crossing. — Where  a  street  is  extended  across  a 
railway,  no  compensation  will  be  allowed  for  expenses  incurred  in 
carrying-  out  duties  required  under  the  police  power  of  the  state, 
such  as  erecting*  gates,  maintaining  watchmen,  and  placing- sig-nals.- 
Chicago  &  N.  W.  R.  Co.  v.  Chicago,  SO  Am.  &  Eng.  R.  Cas.  150,  140 
111.  309,  29  N.  E.  Rep.  1109  ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Chicagro, 
148  111.  509 ;  Chicago  &  A.  R.  Co.  v.  Chicago,  150  111.  597  ;  Chicago, 
B.  &  Q.  R.  Co.  ^^  Chicago,  149  111.  457  ;  Boston  &  M.  R.  Co.  v.  County 
Comm'rs,  33  Am.  &  Eng.  R.  Cas.  271,  79  Me.  386  ;  Portland  &  R.  R. 
Co.  V.  Deering,  23  Am.  &  Eng.  R.  Cas.  51,  78  Me.  61 ;  New  York  & 
N.  E.  R.  Co.  V.  City  of  Waterbury,  (Conn.),  49  Am.  At  Eng.  R.  Cas 
306  ;  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago,  (U.  S.),  7  Am.  & 
Eng.  R.  Cas.,  N.  S.,  26,  in  which  case  Mr.  Justice  Hari^an,  deliv- 
ering the  opinion  of  the  court,  said,  "The  expenses  that  will  be  in- 
curred by  the  railroad  company  in  erecting  gates,  planking  the 
crossing,  and  maintaining  flagmen,  in  order  that  its  road  may  be 
safely  operated — if  all  that  should  be  required — necessarily  result 
from  the  maintenance  of  a  public  highway  under  legislative  sanc- 
tion, and  must  be  deemed  to  have  been  taken  by  the  company  into 
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account  when  it  accepted  the  privileg^es  aad  franchises  granted 
the  state.  Such  CKpenses  must  be  regarded  as  incidental  to  t 
eiercise  of  the  police  povrers  of  the  state.  What  was  obtained,  a 
all  that  was  obtained,  bj  the  condemnation  proceedings  for  t 
public  was  the  right  to  open  a  street  across  land  within  the  crossii 
that  was  used,  and  was  always  likely  to  be  used,  for  railroad  trac) 
While  the  city  was  txiund  to  make  compensation  for  that  which  w 
actually  taken,  it  cannot  be  required  to  compensate  the  defenda 
for  obeying  lawfnl  regulations  enacted  for  the  safety  of  the  li\ 
and  property  of  the  people." 

And  in  State  ex  rel.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Shardlow, 
An.  &  Eog.  R.  Gas.  106,  43  Minn.  524,  it  was  held  that  the  cost 
cattlegnards  and  wings  and  crossing  signs  should  not  be  allowed 
damages,  bat  the  cost  of  planking  and  grading  are  legitim: 
items.  State  ex  rel.  St.  Paul,  M.  &  M.  R.  Co.  v.  District  Court, 
Am.  &  Eng.  R.  Gas.  241,  42  Minn.  247. 

See,  contra.  Old  Colony  &  F,  R.  Co.  v.  County  of  Plymouth, 
Gray  (Mass.)  1S5  ;  Kansas  C.  R.  Co.  v.  Board  of  Comm'rs,  46  A 
A  Eng.  R.  Cas.  26,  45  Kan.  716,  26  Pac.  Rep.  394  ;  Grand  Rapids 
Grand  Rapids  &  I.  R.  Co.,  58  Mich.  641  :  Comm'rs   v.    Kansas   Cil 

E.  4  S.  K.  R.  Co.,  46  Kan.  104,  26  Pac.  Hep.  397  ;  Atchison,  T.  & 

F.  R.  Co.  V.  Comm'rs,  48  Kan.  576,  29  Pac.  Rep.  1084  ;  Kansas  Ci 
V.  K.  C.  B.  R.  Co.,  47  Am,  &  Eng.  R.  Cas.  157,  102  Mo.  633,  14  S.  ' 
Rep.  803  ;  State  v.  Mayor,  (N.  J.).  42  Am.  &.  Eng.  H.  Cas.  247,  not 
Chicago  &  G.  T,  R.  Co.  v.  Hough,  61  Mich.  ."^07. 

In  Comm'rs  v.  Chicago,  D.  &.  C.  G.  T.  J.  R.  Co.,  91  Mich.  291, 
N.  W.  Rep.  934,  it  was  held  that  the  question  of  the  necessity 
gates  and  signalmen  was  for  the  jury,  and  if  they  were  foui 
necessary  the  company  was  entitled  to  compensation  therefor. 

Andin  Commr's  I'.  Michigan  C.  R.  Co.,  SO  Am.  &  Eng.  R.  C. 
144,  90  Mich.  385.  51  N.  W.  Rep.  447.  it  was  held  error  to  refuse 
permit  the  jury  to  consider  the  question  of  allowing  the  compar 
compensation  for  the  expense  of  erecting  gates. 
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Pennsylvania  Co. 

V. 

Kenwood. 

{Supreme  Court  of  Illinois^  Dec.  22,  iSgj,) 

Carriers — Damage  to  Freight — Negligence  of  Shipper.* — Plaintiff, 
a  bridg-e  builder,  employed  defendant  for  a  pecuniary  consideration 
to  transport  over  its  railroad  certain  bridge  trusses,  which  the 
former  represented  to  be  only  15  feet  in  heig'ht.  Plaintiff  loaded 
them  on  a  car  so  that  they  stood  above  its  platform  16  feet  4  inches; 
and  were  damaged  by  collision  with  a  bridge  which  extended  over 
defendant's  tracks.  Held^  that  defendant  was  not  chargeable  tvith 
notice  of  the  excessive  height  of  the  trusses ;  and  that  the  burden 
of  proof  was  on  plaintiff  to  show  that  it  had  knowledge  of  that  fact, 
the  transportation  of  such  freight  being  out  of  defendant's  line  of 
business,  and  requested  and  undertaken  in  this  instance  as  a  favor. 

Evidence— Admissibility. — The  hearsay  evidence  of  one  who  be- 
came defendant's  agent  subsequent  to  such  shipment  was  not  ad- 
missible to  show  that  the  failure  of  defendant  to  ascertain  the 
height  of  the  trusses  was  the  result  of  negligence  on  the  part  of  its 
agent. 

Same. — When  in  such  action  plaintiff  claimed  that  defendant 
could  have  avoided  the  bridge  by  using  another  route,  and  it  sub- 
sequently transported  the  trusses  when  repaired  by  another  route, 
it  was  error  to  refuse  to  admit  evidence  tending  to  show  that  there 
was  no  other  route  available  to  defendant  at  the  time  of  such  ship- 
ment. 

Principal  and  Agent. — Plaintiff  in  such  action  was  not  acting  as 
the  agent  of  defendant  while  loading  the  trusses,  the  understanding 
being  that  plaintiff  should  load  them  ;  and  defendant  was  under  no 
obligation  to  inspect  them  and  ascertain  their  height. 

Liability  of  Carriers  of  Freight — Instructions. — And  it  was  error 
to  instruct  the  jury  that  if  an  agent  or  employee  of  defendant  saw 
the  trusses  after  they  were  loaded  and  made  no  protest  as  to  the 
manner  of  such  loading,  then  defendant  was  li9.ble  for  such  damage. 

Appeal  by  defendant  from  First  district  appellate 
court.     Reversed. 

Geo.  Willard,  for  appellant. 
Barker  d'  Churchy  for  appellee. 

Cartwright,  J.      Appellee   brought  this   suit  to 

*See  note  at  end  of  case. 
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recover  the  cost  of  repairing'  steel  trusses  which  were 
brokea  and  injured  while  beinjj  carried  by  ^^ 

appellant  on  its  railroad  from  Grand  Cross- 
ing^, in  Cook  county,  to  South  Chicago,  in  the  same 
county,  and,  on  a  trial,  obtained  a  verdict  for  $668.62, 
which  was  $109.28  more  than  the  cost  of  the  repairs 
sued  for.  Appellee  remitted  said  excess,  and  judg- 
ment was  entered  for  $558.84,  the  amount  of  the  claim. 
The  appellate  court  for  the  First  district  affirmed  the 
judg'ment,  and  granted  a  certificate  of  importance,  in 
pursuance  of  which  the  case  is  brought  to  this  court ; 
and  appellant  complains  that  improper  evidence  was 
admitted,  and  improper  instructions  given,  for  appellee, 
and  proper  evidence  offered  by  appellant  excluded. 

In  December,  1892,  plaintiff  had  its  works  at  Grand 
Crossing*,  and  was  about  to  make  and  ship  to  Schailer 
and  Schttiglau,  at  South  Chicag'o,  in  the  care  of  the 
Illinois  Steel  Company,  certain  trusses.  If  they  were 
shipped  in  parts,  it  would  be  necessary  to  rivet  them 
together  after  they  arrived  at  South  Chicag'o,  which 
would  make  an  additional  expense.  If  they  were  pat 
together,  it  would  make  a  load  higher  than  defendant 
would  ship  ;  and  plaintiff,  desiring  to  ship  them  in 
that  way  to  save  the  added  expense,  applied  to  the 
station  agent  at  Grand  Crossing  to  see  if  permission 
could  be  obtained  to  ship  in  that  way.  The  agent  said 
that  he  could  not  permit  it ;  that  he  had  no  right  to  do 
so.  He  was  then  asked  to  apply  to  his  superiors  for 
permission,  and,  for  the  purpose  of  complying  with 
that  request,  he  inquired  what  the  height  would  be. 
So  far  there  was  no  dispute  as  to  the  facts,  but  there  was 
a  controversy  as  to  what  representation  was  made  con- 
cerning the  height.  The  station  agent  testified  that 
E^ul  Willis,  the  secretary  and  engineer  of  the  plaintiff, 
pointed  to  a  truss  lying  on  the  ground,  and  said  it 
would  be  the  same  height  as  that  one  ;  that  Willis  pro- 
posed to  measnre  it,  and  took  a  steel  tape,  and  held  one 
end,  and  the  station  agent  held  the  other ;  and  that 
they  measured  it,  and  found  it  was  just  15  feet  high. 
Willis  contradicted  this  testimony,  and  said  that   he 
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showed  the  station  agent  a  drawing-  of  the  truss,  made 
on  a  scale  of  half  an  inch  to  the  foot,  but  did  not  tell 
the  heigfht.  He  admitted,  however,  on  the  cross-exami- 
nation, that  the  station  agent  asked  for  definite  dimen- 
sions of  the  trusses  to  be  shipped,  and  that  thereupon 
he  and  the  agent  measured  with  a  steel  tape  line  the 
truss  which  was  lying  there  in  the  yard.  The  truss 
that  was  measured  was  15  feet  high,  and  the  agent  took 
a  memorandum  of  the  height,  and  wrote  for  the  per- 
mission. After  receiving  a  reply,  he  told  plaintiff  that 
the  trusses  would  be  accepted.  Plaintiff  was  accus- 
tomed to  load  the  cars  in  its  own  yards,  where  it  had  a 
switch,  and  the  defendant  hauled  them  out  to  its  road. 
The  car  in  question  was  loaded  in  that  way  with  the 
trusses  16  feet  and  4  inches  high  from  the  platform  of 
the  car.  According  to  its  custom,  the  railroad  com- 
pany hauled  the  car  from  the  yard  ;  and,  in  taking  it  to 
South  Chicago  in  its  train,  the  trusses  were  bent  and 
broken,  in  an  attempt  to  go  through  the  Calumet  River 
Bridge.  The  copy  of  the  account  sued  on,  annexed  to 
the  declaration,  was  for  repairing  trusses  wrecked  in 
the  Calumet  Bridge  ;  and  it  is  plain  from  the  record 
that  it  w*as  conceded  on  all  hands  at  the  trial  that  the 
damage  was  done  by  the  height  of  the  trusses  at  the 
Calumet  Bridge. 

The  defendant  was  not  bound  to  accept  for  trans- 
portation such  property  as  these  trusses.  It  did  not  in 
general  undertake  to  carry  such  property,  and  was  not 
prepared  to  transport  anything  of  that  kind.  It  is  con- 
ceded that  it  was  not  bound  to  do  so,  and  this  was  well 
understood  by  the  plaintiff  when  the  permission  was 
asked  as  a  favor,  to  save  expense  to  plaintiff.  The 
evidence  for  the  defendant  was  that  the  trusses  were 
wrongfully  loaded  by  the  plaintiff  to  the  height  of  16 
feet  and  4  inches  above  the  platform  of  the  car,  after 
having  represented  to  the  defendant  that  they  would 
be  only  15  feet  in  height.  When  the  favor  was  asked 
for,  and  the  station  agent  inquired  for  the  dimensions 
and  height  of  the  trusses,  he  was  entitled  to  a  fair  and 
honest  disclosure  and  information  which  he  could  give 
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to  his  superiors.  The  president  of  plaintiff  testified 
that  the  station  agent  agreed  to  communicate  with  Mr. 
Law,  a  division  superintendent  of  the  road,  for  the  per- 
mission, and  that  the  witness  told  the  ag'cnt  that  he 
could  not  tell  him  what  the  height  of  the  trusses  would 
be.  The  engineer  Willis,  who  drew  the  plans  and 
knew  the  facts,  according  to  his  account,  did  not  give 
the  station  agent  any  height,  but  referred  him  to  his 
drawings,  and  told  him  that  he  could  scale  the  draw- 
ings if  he  wanted  to. 

If  the  testimony  for  the  defendant  was  true,  there 
was  a  distinct  misrepresentation.  It  has  always  been 
held  that  a  carrier  is  not  responsible  for  a 
loss  or  injury  resulting  from  the  raiscon-  fj'jJJI'7t!^J',5f 
duct,  fraud,  or  deceit  of  the  owner.  Rail-  e««t«rMipf«r, 
road  Co.  V.  Thompson.  19111.  578  ;  Railroad 
Co.  V.  Shea,  66  111.  471  ;  Elliott.  R.  R.  §  1491.  In 
this  case  the  height  of  the  trusses  was  the  direct  and 
proximate  cause  of  the  injury.  If  the  permission  was 
given  to  load  them  at  a  height  of  15  feet,  that  they 
could  pass  under  wires  and  bridges  on  the  road,  and 
they  were  loaded  at  a  greater  height,  so  that  they  could 
not  pass  under  the  bridge,  it  would  conflict  with  the 
plainest  principles  of  justice  to  permit  the  plaintiff  to 
recover  for  the  injury  resulting  from  its  own  fault. 
unless  the  defendant  had  knowledge  of  the  fact. 
There  was  no  evidence  of  such  knowledge,  but  it  is 
insisted  that  the  defendant  was  bound  to  inspect  the 
car  before  taking  it  on  its  road,  and  ascertain  the  height 
of  the  trusses  ;  and,  to  show  a  fault  on  the  part  of  the 
defendant  in  that  respect,  the  court  permited  in  evi- 
dence proof  that  Mr.  Kertz,  who  at  the  time  of  the 
shipment  was  a  clerk  for  defendant  at  another  station, 
and  knew  nothing  about  the  occurrence,  stated  two  or 
three  weeks  afterwards  that  the  car  was  not  inspected 
before  it  went  out,  because  the  inspector  was  drunk. 
The  shipment  was  December  20.  1892,  and 
this  man  Kertz  did  not  become  defendant's  fjUteitjiitj. 
agent  at  Grand  Crossing  until  January  7, 
1893.     It  was  after  that  time  that  the  statement  was 
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made.  It  is  a  well  established  rule  that  the  declaration 
of  an  agfent  or  servant  can  only  be  admitted  in  evidence 
if,  at  the  time  of  making*  the  declaration,  he  is  doing" 
something-  about  the  business  of  his  principal.  It  is 
because  the  declaration  is  a  verbal  act,  and  part  of  the 
res  g-estccy  that  it  is  admissible  at  all ;  so  that,  if  what 
the  ag-ent  did  is  admissible  as  evidence,  what  he  said 
about  the  act  while  he  was  doing*  it  is  also  admissible, 
but  not  otherwise.  1  Greenl.  Ev.  §  113  ;  1  Phil.  Ev. 
201  ;  Jenks  r.  Burr,  56  111.  450 ;  Railway  Co.  v. 
Porter,  92  111.  437  ;  Insurance  Co.  x\  La  Pointe,  118 
111.  384,  8  N.  E.  353  ;  Summers  v.  Hibbard,  Spencer, 
Bartlett&  Co.,  153  111.  102,  38  N.  E.  899.  In  this 
case  Kertz  did  not  even  know  anything  about  the  sup- 
posed facts. 

One  of  the  plaintiff's  claims  seems  to  have  been  that 
the  defendant  might  have  taken  the  car  of  the  steel 
company's  works  by  some  other  route,  without  going- 
through  the  Calumet  Bridge  ;  and  it  is  shown  that  it 
afterwards  took  them,  when  repaired,  by  some  other 
way.  There  was  no  evidence  that  defendant  had  any 
rig*ht  at  the  time  of  the  shipment  to  run  over  a  switch 
into  the  yard  of  the  steel  company  without  g'oing*  over 
the  bridge ;  and  defendant  proved  that  it  had  no 
^^^^  arrangement  at  that  time  by  which  it  was 

permitted  to  run  cars  from  its  line  to  such 
works  of  the  steel  company.  The  court  refused  to 
permit  the  defendant  to  prove,  further,  that  it  did  not 
own  or  operate  any  track  at  that  time  leading*  from  its 
main  line  into  said  works.  The  evidence  was  compe- 
tent, and  should  have  been  admitted. 

The  second  instruction  given  at  request  of  plaintiff 
is  as  follows  :  '*You  are  instructed  that  if  you  believe 
from  the  evidence  that  the  car  in  question  was  loaded 
by   the   plaintiff,   and   received    by  the  defendant   so 

loaded,  that  then  the  defendant  made  the 
frhidpai  aid       plaintiff  its  agent  for  the  purpose  of  loading 

the  car,  and  it  became  the  duty  of  the  de- 
fendant to  ascertain  that  the  car  was  properly  loaded 
when  the  same  was  received  by  it."     The  instruction 
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was  wrong  as  applied  to  this  case.  If  the  duty  rests 
primarily  uppn  the  carrier  to  load  and  unload  freights 
delivered  at  its  stations  or  warehouses,  there  is  surely 
no  reason  why  the  shipper  may  not,  by  contract,  ex- 
press or  implied,  assume  that  duty.  In  this  case  it 
was  the  custom  of  plaintiff,  instead  of  bringfing-  its 
freight  to  the  station,  to  have  cars  taken  into  its  yards, 
and  load  them  there.  Defendant  never  assumed  the 
duty  of  loading  cars  for  plaintiff  at  that  place,  but  the 
understanding  was  that  plaintiff  would  load  them. 
Whether  this  was  done  to  save  charges,  or  for  conve- 
nience to  avoid  the  labor  and  expense  of  delivery  at  the 
station,  or  for  whatever  reason,  the  loading  was  not 
done  by  plaintiff  as  the  agent  of  defendant.  The  in- 
struction made  the  defendant  responsible  for  the  act  of 
the  plaintiff  in  loading  the  car,  so  that  it  would  not  go 
through  the  bridge  on  the  ground  of  agency,  although 
the  jury  might  believe  that  the  loading  was  wrongful. 
It  also  required  an  inspection  at  all  events,  regardless 
of  the  question  whether  the  trusses  were  to  be  only  15 
feet  high,  or  whether  the  circumstances  were  such  that 
the  defendant  had  a  right  to  rely  upon  an  understand- 
ing that  they  would  be  of  that  height,  and  not  measure 
them  to  see  whether  the  understanding  had  been  dis- 
regarded.    The  instruction  was  wrong. 

The  sixth  instruction  given  for  the  plaintiff  was  as 
follows:  "The  jury  are  instructed  that  if,  after  the 
car  was  loaded,  an  agent  or  employee  of  the 
defendant  saw  it  as  it  was  loaded,  and  made  y*^"'y.*'iS.',"_ 
no  protest  as  to  the  manner  of  its  having  uTmiiMi. 
Ijeen  loaded  ;  and  if  the  jury  believe  from 
the  evidence  that  the  goods  were  not  delivered  in  as 
good  order  as  when  received  by  defendant,  ordinary 
wear  and  tear  excepted,  and  that  the  plaintiff  was 
injured  and  has  sustained  damage  thereby,  then  the 
plaintiff  is  entitled  to  recover,  unless  the  jury  believe 
from  the  evidence  that  the  injury  resulted  from  the  act 
of  God  or  the  public  enemy."  The  trainmen  unques- 
tionably saw  the  car.  They  could  aot  have  hauled  it 
without  seeing  it,  and  this  instruction  was  equivalent 
9  (N.  s.)  A  &  E  R  Cas— 36 
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to  a  direction  for  a  verdict  reg^ardless  of  all  defenses. 
It  ignored  the  alleged  agreement  as  to  the  height  to 
which  the  car  was  to  be  loaded  ;  and  under  it,  if  an 
agent  or  employee  of  the  defendant,  whether  fireman, 
section  hand,  or  laborer,  saw  the  car,  and  made  no 
protest,  defendant  would  be  liable,  regardless  of  the 
question  whether  the  difference  in  height  would  be 
noticeable  to  such  employee,  and  whether  inspection 
was  within  the  scope  of  his  employment.  It  required 
every  employee  of  defendant  to  know  the  exact  height 
of  the  trusses,  and  the  height  of  the  Calumet  Bridge, 
and  was  clearly  wrong. 

For  the  errors  indicated  in  admitting  and  rejecting 
evidence  and  giving  instructions,  the  judgments  of  the 
appellate  court  and  circuit  court  are  reversed,  and  the 
cause  remanded  to  the  circuit  court.  Reversed  and 
remanded* 

Magruder,  J.,  dissenting. 


NOTE. 

Liability  of  Carrier  of  Goods  Where  Shipment  is  Improperly 
Loaded  by  Shipper. — The  carrier  is  not  responsible  for  any  loss  of 
or  injury  to  g^oods  shipped  over  its  line  where  the  loss  or  injury 
results  from  the  goods  having-  been  improperly  loaded  on  the  car  by 
the  shipper,  and  may  avail  himself  of  such  a  defense  whether  the 
shipper  or  the  consignee  brings  the  action,  as  the  former's  negli- 
gence is  imputable  to  the  latter,  and  will  bar  a  recovery  by  either. 
McCarthy  v,  Louisville,  etc.,  R.  Co.,  61  Am.  &  Eng.  R.  Cas.  178, 102 
Ala.  193,  48  Am.  St.  Rep.  29. 

Where  shipper  packed  goods  on  a  car  insecurely  and  they  broke 
from  their  fastenings  and  were  injured,  and  no  negligence  was 
shown  on  the  part  of  the  carrier,  it  was  held  that  he  was  not  liable. 
Ross  V,  Troy,  etc.,  R.  Co.,  49  Vt.  364,  24  Am.  Rep.  144.  See  also 
Van  Horn  v.  Taylor,  2  La.  Ann.  587,  46  Am.  Dec.  558. 

But  the  carrier  may  be  held  liable  in  such  a  case  where  the  im- 
proper loading  was  apparent  to  its  servants  and  agents  and  any 
injurious  consequences  to  the  goods  might  have  still  been  avoided 
by  the  exercise  of  ordinary  care  on  its  part.  McCarthy  v.  Louis- 
ville, etc.,  R.  Co.,  61  Am.  &  Eng.  R.  Cas.  178, 102  Ala.  193,  48  Am. 
St.  Rep.  29. 
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{Supreme  Judicial  Court  of  Mauachusetts,  Nov.  iS,  iSgj.) 

Liability  of  Receivers  for  Damage  by  Fire  from  Locomotives — 
Remedial  Statutes.*— Pub.  St.  of  Massachusetts  c.  112,  ^  2U,  wbich 
provides  that  every  railroad  corporation  shall  be  responsible  in 
lamag^cs  to  property  caused  by  fire  from  its  locomotive  eng'tnea,  and 
>hall  have  an  insurable  interest  in  property  along  its  route,  is  a 
'emedial  one,  and  should  be  llberaltj  construed  ;  and  receivers  may 
M  held  liable  under  it,  ttaoug-h  not  named  therein. 

Same.— The  liability  of  the  receiver  under  the  statute  is  that  of 
in  insurer — is  to  the  extent  of  the  loss  by  fire  actually  sustained. 

Same— Assessment  of  Damages. — Damag-e  to  building-a  by  fire 
ihould  be  assessed  according  to  the  real  value  of  them  at  the  time 
>f  the  fire,  ascertained  by  taking  into  account  the  original  cost, 
knd  the  cost  of  replacing  them,  and  making  the  proper  allowance 
or  depreciation  from  use,  age,  and  other  like  causes. 

Same. — Damage  to  personal  property  by  fire  should  be  assessed 
iccording  to  the  actual  worth  of  the  owner  of  such  property  in  the 
«ndition  in  which  it  was  at  the  time  of  the  fire,  excluding  any  fan- 
:if  ul  or  sentimental  considerations,  ascertained  from  the  Cost  of  the 
articles  when  new,  the  length  of  time  they  have  been  used,  and 
heir  condition  at  the  time  of  the  fire. 

Report  from  Norfolk  county  supreme  judicial  court. 
i  ffirmed. 

R,  M.  Saltonstall  and  H.  E.  Rug'gles,  for  plaintiff. 
F.  A.  Farnhmn,  for  defendants. 

Morton,  J.  This  is  an  action  against  the  defend- 
.nts,  as  receivers  of  the  New  York  &  New  E^ngland 
?ailroad    Company,  to  enforce  an  alleged  ^^ 

iability  arising-  under  Pub.  St.  c.  112,  § 
114.     The  defendants  were  appointed  by  the  United 
states  circuit  court  for  the  district  of  Massachusetts. 

■As  to  Whether  Statutes  Applicable  to  Railroads  Apply  also  to 
Eeceivere,  see  Robinson  v.  Hurdekoper  ^/  al.  (Ga.),  5  Am.  &  Eng.  R. 
:as..  N.  S.,  216,  and  note.  p.  218.  See  also  Peirce  !>.  Van  Dusen 
C,  C.  A.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  1,  ^aA.  fool-note. 
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It  does  not  appear  that  leave  to  bring'  this  action  has 
been  granted  by  that  court.  But  there  seems  to  be  no 
doubt  that  it  can  be  done  without  leave.  We  under- 
stand the  defendants  to  concede  that  it  can.  See  Act 
Cong.  March  3, 188724  Stat.  552,  c.  373,  §  3) ;  ActCong. 
Aug-.  13,  1888  (25  Stat.  c.  866,  §§  2,  3) ;  Railway  Co.  v. 
Johnson,  151  U.  S.  81,  14  Sup.  Ct.  250 ;  Railroad  Co. 
V.  Cox,  145  U.  S.  593,  12  Sup.  Ct.  905 ;  McNulta  r. 
Lochridge,  141  U.  S.  327,  12  Sup.  Ct.  11  ;  High,  Rec. 
(3d  Ed.)  §  395b  ;  Beach,  Rec.  (2d  Ed.)  §  659.  The  de- 
cree appointing  the  defendants  is  not  before  us,  but  it 
is  stated  in  the  report  that  '*said  receivers,  under  their 
appointment,  took  possession  of  said  railroad,  and  con- 
ducted and  operated  the  same  up  to  and  including  the 
date  of  the  fire  which  is  the  subject  of  this  action*' ; 
and  we  infer  that  at  the  time  of  the  fire  the  general  con- 
trol, operation,  and  management  of  the  railroad  were  in 
their  hands. 

The  statute  under  which  action  is  brought  is  as  fol- 
lows :  Every  railroad  corporation  and  street  railway 

company  shall  be  responsible  in  damages  to 
uaMu^tMu-      a  person  or  corporation  whose  buildings  or 

eelven  ftr  Dan-  .\  .       ^  ...  t    *        n 

•f e  by  pire  fraa  other  property  may  be  injured  by  nre  com- 
•4iti8tatatM.  "'  municated   by   its  locomotive  engines,  and 

shall  have  an  insurable  interest  in  the  prop- 
erty upon  its  route  for  which  it  may  be  so  held  respon- 
sible, and  may  procure  insurance  thereon  in  its  own  be- 
half." The  respondents  contend  that  the  statute  does 
not  apply  to  them  as  receivers,  but  that  the  corporation 
itself  is  liable ;  and  this  contention  presents  the  first 
question  which  arises  in  the  cas^.  The  argument, 
briefly  stated,  is  that,  the  liability  being  wholly  statu- 
tory, only  those  parties  should  be  held  liable  who  are 
expressly  mentioned  in  the  statute,  and  that  the  statute 
should  not  be  extended  by  construction  so  as  to  include 
parties  not  named  in  it.  The  statute  is  a  remedial  one, 
and  is  intended  to  afford  protection  to  those  whose 
property  is  exposed  to  risk  in  consequence  of  the  dan- 
ger from  fire  which  attends  the  operation  of  railroads. 
Bassett  v.  Railroad  Co.,  145  Mass.  129,  13  N.  E.  370; 
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Daniels  v.  Hart,  118  Mass.  543  ;  Ross  i'.  Railroad,  6 
Allen,  87 ;  Lyman  v.  Railroad,  4  Cush.  288  ;  Hart  r. 
Railroad  Corp.,  13  Mete.  (Mass.)  99.  Remedial  stat- 
utes are  to  be  construed  liberally,  and  so  as  to  advance 
the  remedy  and  carry  out  the  object  in  view  in  their 
enactment :  and  to  that  end  the  letter,  if  necessary, 
will  be  restrained  oi  enlarged  according-  as  the  reason 
and  purpose  of  the  statute  require.  Cases  may  come 
so  obviously  within  the  equity  of  a  statute,  or  within 
the  remedy  which  it  was  designed  to  afford,  that  it 
would  be  unreasonable  to  suppose  that  they  were  not 
intended  by  the  legislature  to  be  embraced  within  it, 
though  the  literal  sense  of  the  language  used  may  not 
include  them  ;  and  the  words  of  the  statute  should  be 
construed,  if  possible,  so  as  to  comprehend  them.  In- 
habitants of  Somerset  v.  Inhabitants  of  Dighton,  12 
Mass.  383,  384  ;  Whitney  v.  Whitney,  14  Mass.  88,  92  ; 
Brown  v.  Pendergast,  7  Allen,  427 ;  Winslow  v.  Kim- 
ball, 25  Me.  493 ;  Sedg.  St.  &  Const.  Law  (2d  Ed.) 
308  ;  Potter's  Dwar.  St.  (1st  Am.  Ed.)  231. 

Though  appointed  by  a  court  and  acting  as  its 
officers,  the  receivers  of  a  railroad  corporation,  who 
are  authorized  to  operate  and  manage  a  railroad,  stand, 
for  the  time  being,  in  many  important  respects,  in  the 
place  of  the  corporation  itself.  They  have  sole  posses- 
sion of  the  railroad  and  of  the  property  belonging  to 
the  corporation.  They  run  trains,  carry  passengers, 
transport  freight,  and  conduct  in  the  usual  manner 
those  active  operations  for  which  the  railroad  was  in- 
tended and  constructed.  They  acted  as  common  carriers 
by  virtue  of  and  under  the  franchise  conferred  on  the 
corporation,  and  as  such,  so  far  as  the  public  is  con- 
cerned, hold  towards  it  the  relation,  and  are  subject  to 
the  same  duties  and  liabilities,  in  very  many,  if  not  in 
all,  respects,  which  the  corporation  sustains  under  the 
franchise,' and  which  are  imposed  by  the  exercise  of 
the  power  conferred  by  it.  Central  Trust  Co.  v.  New 
York,  C.  &  N.  R.  Co.,  110  N.  Y.  250,  257,  18  N.  E.  92. 
They  receive  the  earnings,  and  apply  them,  under  the 
direction  of  the  court,  to  the  expenses  of  operating  the 
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railroad,  to  the  preservation  of  the  property  and  fran- 
chise, to  the  payment  of  the  debts,  and  to  other  pur- 
poses which  immediately  benefit  the  corporation,  and 
are  'Such  as  the  corporation  itself  would  apply  them 
to.  The  property  of  the  corporation  is  liable  for  their 
contracts  in  the  business  of  operating  and  managing-  the 
railroad,  and  for  their  misfeasances  and  nonfeasances, 
and  those  of  their  servants  and  agents,  as  it  would  be 
for  those  of  the  corporation  itself,  and  for  those  of  the 
corporation's  own  managers  or  servants,  McNulta  v. 
Lochridge,  141  U.  S.  327,  331,  332,  12  Sup.  Ct,  11 ; 
Railroad  Co.  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct.  905 ; 
Nichols  V.  Smith,  115  Mass.  332 ;  Paige  v.  Smith,  99 
Mass.  395  ;  Murphy  v.  Holbrook,  20  Ohio  St.  137. 
Generally  speaking,  though  not  always,  as  in  the  case 
of  leases,  for  instance  (United  States  Trust  Co.  v. 
Wabash  W.  R.  C,  150  U.  S.  287,  299,  et  seg.,  14  Sup. 
Ct.  86  ;  Railroad  Co.  v.  Humphreys,  145  U.  S.  82,  12 
Sup.  Ct.  787);  they  take  the  property  subject  to  the 
performance  of  the  contracts  entered  into  by  the  cor- 
poration, and  subject  to  liens  arising  from  contracts  made 
by  it  (Kneeland  v.  Trust  Co.,  136  U.  S.  89,  97,  10  Sup. 
Ct.  950  ;  Williams  v.  Clark,  140  Mass.  238,  5  N.  E. 
802.)  Thej^  are  not  the  servants  or  agents  of  the  cor- 
poration, and  their  possession  is  not  its  possession  ;  but 
they  succeed  for  the  time  being  by  virtue  of  their  ap- 
pointment and  authority,  to  many  of  its  most  important 
powers,  privileges,  and  obligations.  The  mischief  for 
which  the  statute  is  designed  to  provide  a  remedy  is  as 
incident  to  the  operation  of  the  road  in  their  hands  as  in 
those  of  the  corporation.  And  we  cannot  think  that  by 
the  use  of  the  words  ''railroad  corporation"  the  legisla- 
ture intended  to  exclude  them  from  liability  under  the 
statute  in  question,  but  that  the  words  were  used  in  a 
comprehensive  sense  sufficiently  broad  to  include  par- 
ties holding  the  relation  to  the  corporation  which 
receivers  of   a  railroad  corporation  usually  do. 

Cases  in  this  state  tend,  we  think,  to  support  this 
view.  In  Daniels  v.  Hart,  supra,  it  was  held  that  the 
statute  applied  to  mortgagees  who  were  in  possession  of 


Am.  &  Bng-. 
R.  Cas. 


E^IRES  SET  BY  ENGINES. 
Wall  V.  Piatt. 


567 


a  railroad  for  the  purpose  of  foreclosure,  and  who  were 
operating"  it  as  such  mortgragfees.  In  David  v.  Railroad, 
121  Mass.  134,  it  was  held  that  a  lessee  in  possession 
and  running  trains  managfed  by  its  own  servants,  and 
operated  by  its  own  locomotives,  was  liable,  under  the 
statute  for  damages  caused  by  a  fire  communicated  by 
one  of  its  locomotives.  In  other  states  where  this  or 
similar  questions  have  arisen,  there  seems  to  have  been 
a  difference  of  opinion,  but  we  think  that  the  weight  of 
authority  is  in  favor  of  the  conclusion  to  which  we  have 
come.  Farrell  v.  Trust  Co.,  77  Mo.  475  ;  Mikkelson 
V.  Truesdale  (Minn.)  65  N.  W.  260;  Rouse  v.  Redinger, 
1  Kan.  App.  355,  41  Pac.  433;  Rouse  z;.  Harry,  55 
Kan.  589,  40  Pac.  1007 ;  Hornsbv  v.  Eddy,  5  C.  C.  A. 
560,  56  Fed.  461  ;  Rouse  v.  Hornsby,  14  C.  C.  A.  377, 
67  Fed.  219;  Central  Trust  Co.  v.  Wabash  St.  L.  &  P. 
R.  Co.,  26  Fed.  12  ;  Beach,  Rec.  (2d  Ed.)  p.  392,  §  383. 
See,  contra^  Henderson  v.  Walker,  55  Ga.  481 ;  Turner 
I .  Cross,  83  Tex.  218,  18  S.  W.  578 ;  Railway  Co.  v. 
Collins,  84  Tex.  121,  19  S.  W.  365.  In  some  cases  in 
which  the  corporation  was  held  liable,  it  was  expressly 
provided  b)^  statute  that  it  should  be  liable  notwith- 
standing the  railroad  was  in  the  possession  of  receivers 
or  others,  or  the  statute  gave  a  right  of  action  against 
the  corporation  or  any  party  using  or  occupying  the 
railroad.  Railroad  Co.  v.  Cauble,  46  Ind.  277  ;  Rail- 
way Co.  r,  Russell,  115  111.  52,  3  N.  E.  561  ;  Railroad 
Co.  r.  Fitch,  20  Ind.  498;  McKinney  v.  Railroad  Co., 
22  Ind.  99.  Some  of  these  cases  seem  to  be  relied  on  as 
authority  for  the  statement  in  High  on  Receivers  that 
the  possession  of  the  receivers  constitutes  no  defense  to 
an  action  agfainst  the  corporation  to  enforce  a  statutorv 
liability.  High,  Rec.  (1st  Ed.)  §  397.  It  may  be  that  in 
this  state  an  action  would  lie  against  the  corporation  or 
the  receivers.  It  is  intimated,  if  not  decided,  in  Davis 
V,  Railroad,  stipra^  that  an  action  would  lie  against  the 
corporation  owning  the  road,  or  the  lessees.  It  is  not 
necessary,  however,  to  consider  that  question  now. 
We  find  nothing  in  other  statutory  provisions  necessa- 
rily inconsistent  with  the  result  which  we  have  reached. 
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Tbe  definition  of  * 'railroad  corporation,"  in  section  1, 
c.  112»  Pub.  St.,  is  qualified  by  the  words  in  the  same 
section,  ' 'unless  such  meaning-  would  be  repugfnant  to 
the  context  or  to  the  manifest  intention  of  the  general 
court."  We  do  not  think  that  because,  in  some  cases, 
in  other  sections  of  the  chapter,  receivers  are  named  in 
connection  with  the  words  ''railroad  corporation,"  or 
because,  in  such  connection,  in  some  other  sections, 
trustees  are  named,  and  receivers  are  not,  the  argument 
for  their  exclusion  can  be  pressed  so  far  as  to  say  that  it 
necessarily  follows  that  in  all  other  cases  in  the  statute 
in  which  duties  or  liabilities  are  imposed  upon,  or  rem- 
edies given  against,  railroad  corporations  as  such, 
receivers  are  not  to  be  included,  because  they  are  not 
named.  Such  a  construction  would  exonerate  receivers 
from  numerous  provisions  relating  to  the  operation  of 
railroads,  and  designed  to  protect  the  public,  and  to 
promote  the  safety  and  welfare  of  passengers,  and  from 
the  beneficial  operation  of  which  the  legislature  hardly 
could  have  intended  to  exempt  railroads  in  the  posses- 
sion of  receivers.  Section  169,  c.  112,  Pub.  St.,  is 
penal,  and  chapter  173,  Acts  1895,  well  may  have  been 
enacted  to  remove  any  doubt  as  to  its  application  to 
receivers  and  assignees,  and  their  servants  and  agents. 
The  precise  scope  of  the  acts  of  congress  referred  to 
above  does  not  seem  to  have  been  settled  by  the  supreme 
court  of  the  United  States  ;  and,  although  it  has  been 
considered  elsewhere  (see  Beach,  Rec.  [2d  Ed.]  §  659. 
for  a  collection  of  cases),  we  do  not  deem  it  necessary, 
in  view  of  the  construction  which  we  have  given  to  our 
own  statute,  to  pass  upon  the  question  whether  they 
subject  receivers  to  the  same  liability^  in  all  cases  to 
which  the  corporation  would  be  subject  under  the  laws 
of  the  state  where  its  property  is  situated. 

The  remaining  questions  relate  to  the  measure  of 
damages.  The  defendant  contends  that  it  is  the  market 
value.  The  plaintiff  contends  that  the  defendant's 
liability  is  that  of  an  insurer.  The  damages  consist — 
First,  of  buildings  destroyed,  or  substantially  destroyed, 
by  the  fire  ;  secondly,  of  household  furniture,  personal 
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effects,  and  other  personal  property  contained  in  the 
buildings,  and  burned  up  by  the  fire  ;  and,  thirdly,  of 
the  injury  to  and  destruction  of  fences,  fruit,  and  shade 
trees,  and  sprout  and  grass  land.  The  case  was  referred 
to  an  auditor,  who  made  two  reports  ;  the  second  being* 
called  a  "supplemental  report,"  and  the  first  the 
"report."  No  evidence  was  introduced  at  the  trial  in 
the  superior  court  on  the  question  of  damaffes,  except 
that  contained  in  the  two  reports  of  the  auditor  ;  "the 
parties  ag^reein^  that  the  amounts  found  by  the  auditor 
should  be  taken  as  findings  of  fact,  subject,  however, 
to  the  determination  of  the  supreme  judicial  court  of 
iny  questions  as  to  the  proper  measure  of  damages 
irising  on  the  face  either  of  the  report  or  the  supple- 
mental report."  The  supplemental  report  states  the 
imount  of  damages  if  the  rule  of  market  value  is  to  be 
ipplied,  and  how  it  was  arrived  at  in  the  case  of  the 
building's.  In  the  report  the  auditor  states  that,  in 
estimating  the  value  of  the  buildings,  he  has  "taken 
into  consideration  the  original  cost,  the  depreciation 
:onsequent  upon  the  use  to  which  they  bad  been  put, 
:he  condition  in  which  they  were,  and  also  the  cost  of 
"eplacing  them  by  other  buildings  of  the  same  character, 
ivith  a  proper  allowance  for  the  difference  between  new 
buildings  and  the  condition  of  the  buildings  in  question 
)n  the  day  of  the  fire";  and  on  that  basis  he  finds  the 
lamages  to  be  S5,250.  Their  fair  market  value  in  con- 
lection  with  the  land  he  finds  to  be  $3,250.  In  deter- 
nining  the  amount  of  damages  sustained  by  the  loss  of 
he  furniture  and  other  personal  property  included  in  the 
lecond  item,  the  auditor  states  that  he  has  "taken  into 
:onsideration  the  cost  of  the  articles  when  used,  the 
ength  of  time  they  have  been  used,  and  the  condition 
hey  were  inat  the  time  of  the  fire";  and  on  this  basis 
le  estimates  the  damages  at  $3,187.69,  Their  market 
^alue  he  finds  to  be  S2.337.31.  The  report  states  the 
acts  on  which  these  findings  are  made.  In  regard  to 
he  buildings,  the  report,  after  describing  them  (jener- 
illy,  proceeds  as  follows:  "I  find  that  the  buildings 
vere  more  expensive  in  character  than  is  customary  in 
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the  neigchborhood  in  which  they  were  situated,  and  that 
at  no  time  could  they  probiably  have  been  sold  for  a 
price  approximating"  the  original  cost  of  constructing* 
them,  or  the  cost  of  replacing*  them.  The  buildings 
were  in  reasonably  good  repair  at  the  time  of  the  fire, 
and  there  was  little  depreciation  beyond  what  would 
inevitably  result  from  the  lapse  of  time."  In  regard  to 
the  articlies  included  in  the  second  item,  the  auditor, 
after  stating-  that  the  defendant  introduced  evidence — 
as  bearing  on  the  measure  of  damages — to  show  that 
second-hand  household  furniture,  effects,  and  other  per- 
sonal property  of  the  kind  destroyed  was  at  the  time  of 
the  fire  commonly  used  in  Boston,  but  that  he  did  not 
find  that  they  were  commonly  used  in  the  town  of  Nor- 
folk, continues  as  follows  :  *'I  also  find  that  the  price 
paid  for  second-hand  articles  is  very  much  less  than 
the  price  paid  for  them  when  new,  by  reason  of  the 
fact  that  thev  are  second-hand,  and  without  reference 
to  whether  they  have  depreciated  by  use  or  not ;  and  I 
find  that  the  difference  between  the  price  of  household 
furniture  and  other  personal  property  destroyed,  when 
new,  and  the  price  at  which  it  would  be  sold  as  second- 
hand articles,  is  very  much  greater  than  any  difference 
in  value  occasioned  by  the  use  to  which  the  articles  had 
been  put,  or  the  condition  in  which  they  were  at  the 
time  of  the  fire."  And  he  adds  that,  **under  the  cir- 
cumstances," he  has  '*not  deemed  that  the  plaintiflF  is 
limited  to  *  *  *  the  market  value  of  the  household 
furniture  and  other  personal  property  as  second-hand 
articles."  The  object  of  the  statute,  as  already  ob- 
served, is  to  protect  those  whose  property 
has  been  injured  or  destroyed  in  the  manner 
therein  described.  Hart  v.  Railroad  Corp.,  suf>ra\ 
Ross  r.  Railroad,  supra.  For  that  purpose  the  statute 
makes  the  corporation,  in  eflFect,  an  insurer,  and  author- 
izes it  to  protect  itself  by  insuring  the  property  for 
which  it  mav  be  held  responsible  along  its  route.  Row- 
ell  V.  Railroad,  57  N.  H.  132,  139;  Mathews  r.  Rail- 
way Co.,  121  Mo.  298,  24  S.  W.  591.  It  is  immaterial 
whether  due  care  is  exercised  by  it  to  prevent  the  com- 
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muoication  of  £re  from  its  locomotives.  It  is  doubtful 
whether  contributory  neglig-ence  on  the  part  of  the 
owner  of  the  property  destroyed  wonld  be  a  defense, 
unless  so  gross  as  to  amount  to  fraud.  Rowell  v.  Rail- 
road, supra.  The  liability  is  an  absolute  one,  and  we 
think  that  the  rule  of  damag-es  should  correspond  to  the 
liability.  It  is  well  settled  that  the  principal  on  which 
damages  are  assessed  in  insurance  cases  is  that  of  in- 
demnity for  the  loss  actually  sustained.  Washiag'ton 
Mills  Emery  Manufg  Co  v.  Wevmouth  &  B.  Mut. 
Fire  Ins.  Co.,  135  Mass.  503,  505,'506  ;  Brinley  v.  In- 
surance Co.,  11  Mete.  (Mass.)  195  ;  Burgess  v.  Insur- 
ance Co.,  10  Allen.  221  ;  Brady  v.  Insurance  Co.,  11 
Mich.  425  ;  Illinois  Mut.  Fire  Ins.  Co.  Andes  Ins.  Co., 
67111.  362;  Foley  v.  lasurance  Co.,  152  N.  Y.  131. 
134,  46  N.  E.  318.  No  general  rule  can  be  laid  down 
by  which  the  amount  of  indemnity  can  be  arrived  at 
infallibly  in  all  cases.  In  cases  where  the  subject  of 
insurance  consists  of  commodities  which  are  bought  and 
sold  in  the  market  in  the  ordinary  course  of  trade  or 
dealing,  the  market  value,  as  in  cases  of  trespass  and 
trover,  would  seem  to  furnish  the  best  measure  of  as- 
certaining what  amount  will  indemnify  the  insured  for 
his  loss.  Beale  v.  City  of  Boston,  166  Mass.  53,  43  N. 
E.  1029  ;  Insurance  Co.  z:  Quinn.  11  Lower  Can.  Rep. 
170  ;  Wehle  v,  Haviland,  69  N.  Y.  448.  In  such  cases 
market  value  usually  is  equivalent  to  market  price,  and 
the  sum  received  by  the  insured  would  enable  him  to 
replace  the  goods  which  he  had  lost  with  others  equal 
to  them  in  every  respect,  and  thus  restore  him  to  as 
good  a  position  as  he  was  in  before  the  fire  occurred. 
But  market  value  does  not  in  all  cases  afford  a  correct 
measure  of  indemnity,  and  is  not,  therefore,  a  "uni- 
versal test."  Beale  v.  City  of  Boston,  supra.  In 
some  cases  there  is  no  market  value,  properly  speak- 
ing; and  in  others,  if  there  is,  it  plainly  would  not, 
of  itself  afford  full  indemnitv.  Mather  v.  Express 
Co.,  138  Mass.  55;  Green  v.  Railroad  Co.,  128  Mass. 
221 ;  Starkey  v.  Kelly,  50  N.  Y.  676.  Ordinarily, 
in    determining  the  market  value   of  buildings,    they 
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are  valued  either  for  the  purpose  of  removal,  or, 
as  was  the  case  here,  in  connection  with  the  land 
on  which  they  stand.  The  first,  manifestly,  would 
not  afford  just  compensation  in  the  present  in- 
stance. In  the  second  case  the  value  depends  on  the 
location,  and  other  considerations  entering^  into  the 
value  of  the  land,  and  therefore  would  not  necessarily 
constitute  a  just  criterion  of  the  loss  actually  sustained, 
by  the  destruction  of  the  building's.  3  Suth.  Dam.  § 
821.  Building's  adapted  to  the  land  on  which  they 
stand  are  not  bought  and  sold  in  the  market  separate 
from  the  land.  We  think  that  the  manner  in  which 
the  auditor  arrived  at  the  damag'es  approaches  more 
nearly  the  correct  rule,  in  cases  like  the  present.     We 

understand  him  to  have  assessed  them  ac- 
JSiiirM?""'"*  cording  to  the  real  value  of  the  building's 

at  the  time  of  the  fire,  and  to  have  ascer- 
tained that,  by  taking  into  account  the  original  cost 
and  the  cost  of  replacing  them,  and  making  such  allow- 
ance as  depreciation  from  use,  age,  and  other  like 
causes,  and  the  condition  in  which  they  were,  required. 
We  think  that  this  was  correct.  See  Washing'ton 
Mills  Emery  Manuf'g  Co.  v.  Weymouth  &  B.  Mut 
Fire  Ins.  Co.,  supra  ;  Insurance  Co.  v.  Johnson,  11 
Bush,  587  ;  Insurance  Co.  v.  Taylor,  14  Colo.  499;  24 
Pac.  333  ;  Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  Penin- 
sular Land,  Transp.  &  Manuf'g  Co.,  27  Pla.  1,  136,  9 
South.  661;  Laurent  v.  Insurance  Co.,  1  Hall,  41; 
Washington  Mills  Emery  Manuf'g  Co.  v.  Commercial 
Fire  Ins.  Co.,  13  Fed.  646.  We  also  think  that  as  to 
the  furniture,  personal  effects,  and  other  personal 
property,  the  market  value,  if  there  was  one,  would 
fail  to  furnish  a  satisfactory  test  of  the  actual  loss. 
We  assume  that  by  * 'other  personal  property,"  is  meant 
property  of  the  same  general  description  as  the  furni- 
ture and  personal  effects.  It  is  true  that  the  defendant 
offered  testimony  tending  *'to  show  that  second-hand 
furniture,  effects,  and  other  personal  property  of  the 
kind  destroyed,  was  at  the  time  of  the  fire  commonly 
sold  in  Boston."     But  if  we  assume  that  Boston  was 
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the  nearest  place  where  such  articles  were  bouffht 
sold,  and  that  the  market  value  there  would  be 
dence  of  the  market  value  at  the  place  of  loss 
nevertheless  think  that  a  sum  equal  to  the  market  i 
would  not  indemnify  the  plaintiff  for  the  loss  w 
she  has  sustained.  Such  a  value  would  depend  lar 
on  considerations  which  would  have  nothing*  to  do 
the  intrinsic  value  of  the  articles,  or  with  their  ai 
worth  to  the  owner.  And  we  think  that,  being  ii 
plaintiff's  possession,  and  used  and  kept  for 
use  by  her  in  her  house  and  about  her  per- 
son, without  any  intention  or  expectation  on  her 
of  selling  them  or  of  offering- them  for  sale,  they  sb 
be  regarded  as  belonging,  in  a  sense,  to  the  pers< 
the  owner,  and  that  the  damages  should  be  asst 
according  to  the  actual  worth  of  the  articles  to  he 
use  in  the  condition  in  which  they  were  at  the  tin 
the  fire,  excluding  any  fanciful  or  sentimental  co 
erations.  Beale  v.  City  of  Boston,  supra,  and  ( 
there  cited  ;  Railway  Co.  v.  Nicholson,  61  Tex. 
553  ;  Railroad  Co.  v.  Stanford,  12  Kan.  354.  380  ; 
road  Co.  v.  Frame,  6  Colo.  382.  385 ;  Sun  Fire  ( 
V.  Ayerst,  37  Neb.  184,  192,  193,  55  N.  W.  635 ;  : 
way  V.  Searight.  8  Tex.  Civ.  App.  593;  Starke 
Kellv,  supra  ;  Fairfax  v.  Railroad  Co..  73  N.  Y. 
172:'  1  Sedg.  Dam.  (8th  Ed.)  §  251.  We  know  . 
more  satisfactory  way  of  arriving  at  this  than  to  ( 
the'auditor  has  done,  namely,  take  the  cost  of  the 
cles  when  new,  the  length  of  time  they  have  been  i 
the  condition  they  were  in  at  the  time  of  the  fire, 
from  these  facts  determine  what  they  were  then  w 
to  the  owner.  We  do  not  understand  that  there  is 
dispute  respecting  the  damages  to  which  the  pla 
is  entitled  for  the  injury  to,  and  destruction  of 
grass  and  sprout  land,  fruit  and  shade  trees,  and  fei 
The  result  is  that  we  think  that  the  plaintiff  is  enl 
to  recover,  and  that  judgment  should  be  enteret 
the  sum  found  due  by  the  auditor  in  his  report,  nan 
$8,939.69,  with  interest.     So  ordered. 
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V. 

Maine  Cent.  R.  Co. 

{Supreme  fudicial  Court  of  Maine ^  Dec,  3o,  1897.) 

Fires  Set  by  Engines — Evidence  of  other  Fires — Admissibility.*— 
In  the  trial  of  an  action  for  damages  by  fire  alleged  to  have  been 
communicated  by  a  locomotive  eng-ine,  when  the  question  at  issue 
is  whether,  as  a  matter  of  fact,  the  fire  was  caused  by  any  locomo- 
tive, evidence  that  other  fires  were  caused  by  the  defendant's  locomo- 
tives, at  about  the  same  time,  and  in  the  same  vicinity,  is  relevant 
and  admissible  for  the  purpose  of  showing  the  capacity  of  locomo- 
tive engines  to  set  fires  by  the  emission  of  sparks,  or  the  escape  of 
coals. 

Same. — That  other  engines  of  the  same  company,  under  the  same 
general  management,  passing  over  the  same  track,  at  the  same 
grade,  at  about  the  same  time,  and  surrounded  by  the  same  physical 
conditions,  have  scattered  sparks  or  dropped  coals  so  as  to  cause 
fires,  appeals  legitimately  to  the  mind,  as  showing  that  it  was  pos- 
sible for  the  engine  in  question  to  do  likewise.  Such  testimoay  is 
illustrative  of  the  character  of  the  locomotive,  as  such,  with  respect 
to  the  emission  of  sparks,  or  the  dropping  of  coals. 

Same. — And  this  rule  is  applicable  although,  before  the  testimoay 
was  admitted,  defendant's  counsel  claimed  that  the  plaintiff  had 
already  identified  the  engine  as  one  drawing  a  certain  train,  which 
was  true,  and  gave  notice  that  the  engine  drawing  that  train  would 
be  fully  identified  by  the  defendant,  and  although  the  defendant 
subsequently  identified  the  engine  by  number. 

Same. — This  rule  is  also  applicable,  although,  before  the  evidence 
was  admitted,  defendant's  counsel  expressly  admitted  the  possibility 
of  an  engine  setting  fires. 

Same— Judicial  Discretion. — It  does  not  lie  in  the  power  of  one 
party  to  prevent  the  introduction  of  relevant  evidence  of  the  other 
party  by  admitting  in  general  terms  the  fact  which  such  evidence 
tends  to  prove,  if  the  presiding  justice,  in  his  discretion,  deems  it 
proper  to  receive  it.  Parties,  as  a  general  rule,  are  entitled  to  prove 
essential  facts,  and  present  to  the  jury  a  picture  of  the  events 
relied  upon.  To  substitute  for  such  a  picture  a  naked  admission 
might  have  the  effect  to  rob  the  evidence  of  much  of  its  fair  and 
legitimate  weight.  Held,  that  exceptions  do  not  lie  to  the  admission 
of  relevant  evidence  under  such  circumstances. 

Same — Question  for  Jury. — The  testimony  of  a  witness  that  he 

•See  Thomas  v.  New  York,  C.  &  St.  L.  R.  Co.  (Pa.),  ante,  p.  1^2. 
and  note,  p.  135. 
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saw  fire  in  aipile  of  sleepers  beside  the  railroad  track,  soon  after  a 
locomotives  had  passed,  is  admissible,  and  should  not  be  afterwards 
stricken  out  upon  motion,  although  upon  cross-examination  he  tes- 
tified that  he  did  not  know  how  the  fire  caught,  or  how  long  it  had 
been  burning,  though  **it  couldn't  have  been  there  a  great  while.*' 
The  weight  of  the  evidence  is  for  the  jury. 

Same. — So  in  regard  to  the  testimony  of  a  witness  who  testified 
that  he  saw  a  fire  soon  after  an  engine  had  passed,  though  his  state- 
ment upon  cross-examination  respecting  the  time  he  saw  the  fire 
was  inconsistent  with  hisi  testimony  first  given. 

Same. — So  in  regard  to  the  testimony  of  a  witness  who  testified 
that  he  saw  certain  fires  two  or  three  days  after  the  fire  in  question, 
althoug'h  a  witness  for  the  defendant  recollected  these  fires  as  hav- 
ing* occcurred  between  two  and  three  months  later.  Held  that, 
whatever  the  facts  may  have  been,  these  are  questions  which  cannot 
be  settled  upon  exceptions.  It  is  for  the  jury  to  consider,  in  view 
of  all  the  testimony,  whether  the  witnesses  are  credible  and  relia- 
ble. The  court  cannot  exclude  the  testimony  of  a  witness  because 
it  is  inconsistent  or  inaccurate. 

(Official.) 

Exceptions  by  defendant  from  Penobscot  county 
supreme  judicial  court.  Motion  for  nczu  trial  and 
exceptions  overruled. 

Charles  P,  Stetson  and  John  R.  Mason^  for  plaintiflF. 
Charles  F.  Woodard,  for  defendant. 

Savage,  J.  Action  on  the  case  to  recover  for  the 
loss  of  property  by  fire  alleged  to  have  been  communi- 
cated by  a  locomotive  engine  of  the  defendant  corpora- 
tion. The  case  comes  up  on  a  motion  for  a  new  trial, 
and  on  exceptions.  The  entire  evidence  and  the  charge 
of  the  presiding-  justice  are  made  a  part  of  the  bill  of 
exceptions.  The  plaintiff's  claim  is  based  solely  upon 
the  statute  (Rev.  St.  c.  51,  §  64)  which  provides  that, 
**when  a  building  or  other  property  is  injured  by  fire 
communicated  by  a  locomotive  engine,  the  corporation 
using  it  is  responsible  for  such  injury."  No  question 
of  negligence  on  the  part  of  the  defendant  is  involved. 
The  principle,  if  not  the  only,  issue  of  fact  submitted 
to  the  jury,  was  whether  the  fire  which  occasioned  the 
loss  of  the  plaintiff's  ice  house  was  in  fact  communi- 
cated by  one  of  the  defendant's  locomotives.  The 
plaintiff  relies  upon  circumstantial  evidence.  The 
defendant  claims  that  the  circumstances  proved  are  not 
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sufficient  to  raise  a  legitimate  inference  that  the  fire 
was  communicated  by  one  of  its  engines. 

The  evidence  introduced  by  the  plaintiflF  shows,  we 
think,  that  on  May  27, 1896,  the  Dover  and  Dexter  train, 
drawn  by  one  of  the  defendant's  engines,  passed  the 
plaintiflF's  ice  house  at  4:35  o'clock  p.  m.;  that,  about  15 
or  20  minutes  later,  fire  was  discovered  burning  on  the 
roof  of  the  ice  house,  which  inclined  towards  the  rail- 
road, at  a  point  about  55  feet  from  the  railroad  track,  and 
somewhat  higher  than  the  level  of  the  track,  but  lower 
than  the  top  of  the  smokestack  of  the  engine  ;  that  when 
first  discovered  the  fire  had  burned  over  a  space  about  2 
feet  square ;  that  w^hen  an  attempt  was  made,  imme- 
diately afterwards,  to  beat  it  out  w^ith  a  stick,  it  was 
scattered  to  other  parts  of  the  roof ;  that  there  was  no 
appearance  of  fire  within  the  building  until  after  the 
fire  burned  through  the  roof  ;  that  on  that  day  no  ice 
had  been  taken  from  the  building,  the  ice-house  engine 
had  not  been  run,  and  no  fire  had  been  made  or  used 
within  the  building  ;  that  two  or  three  workmen  had 
been  employed  about  the  building  during  the  day,  one 
of  whom  was  the  watchman  ;  that  he  finished  work 
and  left  the  building  5  or  10  minutes  before  the  pass- 
ing of  the  Dover  and  Dexter  train  ;  that  when  he  left 
there  was  no  appearance  of  fire  in  or  about  the  building; 
that  no  person  had  been  seen  upon  or  about  the  roof 
that  day  ;  that  the  season  was  very  dry,  the  roof  was 
dry,  and  the  shingles  old  ;  that  a  strong  wind  w^as  blow- 
ing towards  the  ice-house,  from  the  railroad  ;  that  in 
the  vicinity  of  the  ice-house,  the  railroad  track,  in  the 
direction  the  Dover  and  Dexter  train  was  going,  had  an 
up  grade  of  41  feet  to  the  mile  ;  that  locomotive  cinders 
were  seen  about  the  track  at  about  the  time  of  the  fire ; 
and  that  sparks  were  seen  coming  from  a  locomotive,  but 
whether  it  was  from  the  locomotive  in  question  does 
not  appear.  There  is  no  evidence  that  the  fire  was 
communicated  by  any  of  the  defendant's  engines  unless 
it  was  by  the  one  drawing  the   Dover  and  Dexter  train. 

Against  the  objection  of  the  defendant,  the  plaintiff 
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was  permitted  to  introduce  evidence  to  show  that  at 
various  times  about  the  time  that  this  fire 
was  caused,  and  in  that  vicinity,  eng-ines  of  JliU-EiStiettr 
the     defendant     corporation,     by     emitting  ililfifriMr"' 
s,   or  coals,  spread  fires,  and 
i  seen  on,  or  in  the  immediate  vicinity  of, 
rtly  after  the  passage  of  defendant's  en- 
a  character  as  to  show  that  they  were 
1  eng'ines  ;  and  the  admissibility  o£  testi- 
class  is  the  principal  question  raised  by 
s  exceptions.     Before  the  testimony  was 
defendant's   counsel   claimed  that  the 
already  identified  the  engine  as  the  one 
3over  and  Dexter  train,  and  gave  notice 
e  drawing  that  train  would  be  fully  iden- 
lefendant,  and  the  defendant  did   subse- 
quently introduce  evidence  that  the  engine  which  drew 
that   train  was  No.   95.     Also,  before   the  testimony 
concerning  other  fires  was  admitted,  the  de- 
fendant's counsel  expressly    admitted   the 
possibility  of  engines  setting  fires  ;  and  he  now  claims 
that,  because  of  this  admission,  the  testimony,  even  if 
otherwise  relevant  and  admissible  to  show  such  a  possi- 
bility, should  have  been  excluded.     Wedonotthink  so. 
It  does  not  lie  in  the  power  of  one  party  to  prevent 
the  introduction  of  relevant  evidence  by  admitting  in 
g-eneral  terms  the  fact  which  such  evidence 
tends  to  prove,  if  the  presiding  justice,  in 
his   discretion,  deems  it  proper  to  receive  it.     Parties, 
as  a   genera'l   rule,  are  entitled   to  prove  the  essential 
facts, — to  present  to   the   jury  a  picture  of  the  events 
relied  upon.     To  substitute  for  such  a  picture  a  naked 
admission  might  have  the  effect  to  rob  the  evidence  of 
much  of  its  fair  and  legitimate  weight.     No  exception 
lies  to  the  admission  of  relevant  evidence  under  such 
circumstances. 

To  return  to  the  principal  question.  In  the  case  of 
Thatcher  v.  Railroad  Co.,  85  Mo.  502,  27  Atl.  519  (a 
case  similar  to  the  one  now  under  considera-  ^^^ 

tion),  this  court  said,   respecting    evidence 
tending  to  show  other  fires  communicated  by  the  loco- 
9  (N.s.)  A&EKCas— 37 
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motives  used  on  the  defendant's  railroad  at  difiFerent 
times  about  the  same  time  that  the  plaintiff's  lumber 
was  destroyed  by  fire,  and  in  the  same  vicinity  :  **We 
think  its  competency,  where  the  issue  is  whether  the 
fire  was  communicated  from  a  locomotive,  is  clearly 
established  by  courts  of  the  highest  authority.  It  tends 
to  show  the  capacity  of  the  inanimate  thing*  to  set  fires 
along-  the  road,  and  when  afire  is  discovered  soon  after 
a  locomotive  has  passed,  and  there  is  no  evidence  tend- 
ing- to  show  that  it  mig-ht  have  been  caused  in  some 
other  way,  it  authorizes  the  inference  that  it  was  caused 
by  the  locomotive."  The  learned  cousel  for  the  de- 
fendant claims  that  the  rule  so  stated  is  subject  to 
modification,  and  that  it  is  applicable  only  when  the 
engine  alleged  to  have  caused  the  loss  is  not  identified. 
He  claims,  also,  that  the  case  of  Thatcher  v.  Railroad 
Co.  itself  recognizes  such  a  modified  rule.  But  that 
case  merely  recognizes  that  **there  are  several  authori- 
ties declaring  that  to  be  the  rule,"  and  further  says 
that,  as  ''neither  the  plaintiff  nor  any  of  his  witnesses 
were  able  to  identify  the  locomotive  by  name  or  num* 
ber,"  the  evidence,  when  admitted,  was  "clearly  within 
the  modified  rule."  So  that,  even  if  the  modified  rule 
was  the  correct  one,  the  defendant  in  that  case  had  no 
good  ground  of  complaint.  This  was  not  a  recognition 
of  the  modified  rule  as  the  law  in  this  state. 

The  defendant's  counsel  further  contends  that  as  the 
admissibility  of  the  evidence  in  the  Thatcher  Case  was 
finally  sustained  on  the  ground  that  at  the  time  it  was 
offered  the  particular  engine  had  not  been  identified,  so 
that  in  any  event  the  case  was  brought  within  the 
modified  rule  claimed  by  the  defendant.  Therefore 
the  broader  rule  stated  by  the  court — ^and  which  we 
have  quoted — should  be  regarded  as  obiter  dictum^  and 
we  are  asked  to  reconsider  the  whole  question. 

It  may  well  be  doubted  whether  the  evidence  in  this 
case  on  the  part  of  the  plaintiff,  as  to  the  identity  of  the 

engine,  is  sufficient  to  bring  the  case  within 

the  modified  rule  contended  for.     It  is  true 

that  during  the  trial  the  defendant  gave  notice  that  it 
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would  fully  identify  the  engine,  but  proof  of  identity 
from  the  defendant  at  that  time  would  be  of  little  ser- 
vice to  the  plaintiff  to  enable  him  to  investigate  the 
character,  or  the  previous  history,  as  to  fires,  of  that 
jine,  if  he  was  to  be  limited  by  the  modi- 
id  neither  the  notice  that  proof  would  be 
e  fact  that  it  was  made  subsequently  by 
t,  can  effect  the  question  we  are  discuss- 
gine  was  not  identified,  on  the  part  of  the 
jame  or  number,  but  only  as  the   engine 
the    Dover   and    Dexter   train    that   day. 
D  mark  upon  it,  known  to  the  plaintiff,  by 
uld   identify  it  elsewhere.     He   identified 
l''as  he  bound  to  know  that  the  same  engine 
aver  and  Dexter  train  each  day  ?     The  de- 
this  engine  was  No.  95.     True.     No.  95 
identical  engine,  day  after  day  ;    but  the 
ing-  the  Dover  and   Dexter  train  may   be 
identical  day  after  day,  and  it  may  not  be.     It  would 
be  manifestly  difficult,  if  not  impossible,  for  an  injured 
party  who  could  identify  an  engine  only  by  the  train  it 
drew  on  a  particular  occasion  to  obtain  any  information 
which,  within  the  modified  rule,  would  be  of  any  ser- 
vice to  him,  except  such  as  the  servants  of  the  railroad 
company   were    willing    to    communicate.      And    the 
authorities  seem  to  be  to  the  same  effect.     Thatcher  v. 
Railroad  Co.,  is  in  point.     In  Railway  Co,  v.  Richard- 
son, 91   U.  S,  454,  the  trains   were  identified,  but   the 
court  declared  that  the  locomotives  were  not.     So  in 
Diamond  v.  Railway  Co.,  6  Mont.  580,  13  Pac.  367; 
Pig-gott  V.  Railway  Co.,  3  Man..  G.  &  S.  228 ;  Koontz 
V.    Navigation  Co.,  20  Or.  3.  23  Pac.  820.     In  many 
cases  where  the  modified  rule  has  been  applied,  the 
eng^ines  have  been  identified  on  the  part  of  the  plaintiff 
by  name  or  number.     Inman  v.  Railroad  Co.,  90  Ga. 
663.  16  S.  E.  958;  Ireland  v.  Railroad  Co.,  79  Mich. 
163,  44  N.  W.  426  ;  Railroad  Co.  v.  Schultz,  93  Pa.  St. 
341  ;  Railway  Co.  v.  Decker,  78  Pa.  St.  293.     In  Hen- 
derson V.  Railroad  Co.,  144  Pa.  St.  461,  22  Atl.  851, 
cited  by  defendant's  counsel,  four  trains  had  passed 
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within  an  hour,  the  engine  of  one  of  which  was  identi- 
fied by  the  plaintiff  by  number ;  the  others,  not.  It 
was  unknown  which  eng-ine,  if  any,  caused  the  fire. 
The  court  gfave  the  modified  rule  as  applicable  in  case 
of  unidentified  engine,  and  the  broader  rule,  as  stated 
by  LiBBEY,  J.,  in  Thatcher  v.  Railroad  Co.,  as  appli- 
cable in  other  cases,  saying,  ** Where  the  offending 
engine  is  not  clearly  or  satisfactorily  identified,  it  is 
competent  for  the  plaintiff  to  prove  that  the  defendant's 
locomotives  generally,  or  many  of  them,  at  or  about 
the  time  of  the  occurrence,  threw  sparks  of  unusual 
size,  and  kindled  numerous  fires  upon  that  part  of  their 
road,  to  sustain  or  strengthen  the  inference  that  the 
fire  originated  from  the  cause  alleged." 

But  without  regard  to  the  question  of  identity,  upon 
a  careful  re-examination  of  the  decided  cases  we  are 
satisfied  that  the  rule  stated  in  Thatcher  v>  Railroad 
Co.  is  supported  by  reason,  and  by  the  great  weight  of 
authority.  We  think  that  when  the  question  at  issue  is 
whether,  as  a  matter  of  fact,  the  fire  was  caused  by  any 
locomotive,  other  fires  caused  by  defendant's  locomo- 
tives at  about  the  same  time,  and  in  the  same  vicinity, 
may  be  given  in  evidence  for  the  purpose  of  showing 
the  capacity  of  locomotive  engines  to  set  fires  by  the 
emission  of  sparks  or  the  escape  of  coals.  It  is  admiss- 
ible as  **tending  to  prove  the  possibility,  and  a  conse- 
quent probability,  that  some  locomotive  caused  the 
fire," — language  from  Railway  Co.  v.  Richardson,  91 
U.  S.  464,  which  has  often  been  cited  with  approval. 
To  show  a  possibility  is  the  first  logical  step.  That 
other  engines  of  the  same  company,  under  the  same 
general  management,  passing  over  the  same  track,  at 
the  same  grade,  at  about  the  same  time,  and  surrounded 
by  the  same  physical  conditions,  have  scattered  sparks 
or  dropped  coals,  so  as  to  cause  fires,  appeals  legiti- 
mately to  the  mind  as  showing  that  it  was  possible  for 
the  engine  in  question  to  do  likewise.  The  testimony 
is  illustrative  of  the  character  of  a  locomotive,  as  such, 
with  respect  to  the  emission  of  sparks  or  the  dropping 
of  coals.     If  the  possibility  be  proved,  other  facts  and 
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ctrcumstaaces  may  lead  to  a  probability,  and  the 
satisfactory  proof.  A  simple  enumeratioti  of  som 
the  authorities  which  sustain  these  views  may  be  i 
n  V.  Railroad  Co.,  14  N.  Y.  218 ;  Fiel 
.,  32  N.  Y.  339 ;  Diamond  v.  Railway  ( 
».  13  Pac.  367 ;  Pigffott  v.  Railway  Cf 
S.  229  ;  Koontz  i^.  .Navigation  Co..  20 
120  :  Railway  Co.  v.  Gilbert,  3  C.  C. 
.  711 ;  Campbell  v.  Railway  Co..  121 : 
ST.  936  ;  Smith  v.  Railroad  Co.,  10  R.  I. 
).  -v.  Gantt,  39  Md.   124 ;  1  Thomp.  li 

idant  has  reserved  exceptions  to  the  adi 
ain  testimony  as  to  other  fires,  whicl 
claims  does  not  fall  even  within  the  rule  we 
have  declared.  In  one  instance  a  witness 
testified  to  seeing  fire  in  a  pile  of  sleepers  beside 
railroad  track  soon  after  a  locomotive  had  passed.  1 
was  admissible,  and  if  on  cross-examination  the  witt 
testified  that  he  did  not  know  how  the  fire  caught 
how  long-  it  had  been  burning,  though  "it  coul< 
have  been  there  a  great  while,"  this  does  not  rer 
his  testimony  any  the  less  admissible.  The  weigh 
it  was  for  the  jury. 

It  is  claimed  in  regard  to  one  witness,  who  test! 
to  seeing  a  fire  soon  after  an  engine  passed,  that 
statements  on  cross-examination  respecting 
the  time  he  saw  the  fire  were  inconsistent 
with  his  first  testimony  ;  and  in  regard  to  another  ■ 
ness,  who  testified  to  seeing  certain  fires  two  or  tl 
days  after  the  day  of  the  ice-house  fire,  that  a  witt 
for  the  defendant  recollected  these  last  fires  as  ha^ 
DCCurred  between   two    and   three   months    later, 
hence  too  remote  in  time  to  be  fairly  within  the  ruh 

Whatever  the  facts  may  have  been,  these  are  qi 
tions  which  cannot  be  settled  upon  exceptions.     ' 
bestimony  in  chief  as  given  by  the  witnesses 
was  admissible.     It  was  for  the  jury  to  con- 
sider, in  view  of  all  the  testimony,  whether  the  ' 
aesses  were  credible  and  reliable.     The  court  cai 
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exclude  the  testimony  of  a  witness  because  it  is  incon- 
sistent or  inaccurate. 

In  considering"  the  motion  for  a  new  trial,  we  do  not 
think  it  profitable  to  extend  this  opinion  by  an  analysis 
of  the  evidence.  Many  of  the  salient  points  have  been 
stated  already.  The  defendant  introduced  much  testi- 
mony respecting  engine  No.  95,  and  upon  other  matters, 
to  show  the  improbability  that  the  fire  was  caused  by 
its  engine.  The  evidence  was  wholly  circumstantial. 
Giving  to  the  circumstances  their  due  weight,  we  can- 
not say  that  the  jury  were  not  authorized  to  conclude 
that  the  fire  was  communicated  by  the  defendant's 
locomotive. 

Motion  and  exceptions  overruled.  Cause  remanded 
for  hearing  in  damages,  as  stipulated  by  the  parties. 


Savannah,  F.  &  W.  Ry.  Co. 

V. 

Jacksonville,  T.  &  K.  W.  Ry.  Co.  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit,  Feb,  23,  iSgj.) 

Insolvency — Preferred  Claims — Operating  Expenses. — A  bill  was 
filed  ag'aiust  a  railroad  company  for  the  foreclosure  of  its  mortgage 
executed  for  the  security  of  its  bondholders,  and  a  receiver  was 
appointed  under  such  bill  to  take  charge  of  the  corporate  propertj 
and  business.  He  was  authorized  to  pay  necessary  expenses. 
Subsequently,  an  intervening-  petition  was  filed  by  another  com' 
pany  praying  that  its  claim  might  be  preferred  by  the  receiver  to 
the  lien  under  the  mortgage.  It  alleged  that  the  insolvent  companj 
was  indebted  to  it  on  account  of  terminal  facilities  furnished  under 
a  contract ;  and  that  the  receiver  had  continued  to  use  such  facilities. 
Held,  that  it  was  error  to  dismiss  such  petitions ;  the  petitioaer*8 
claim  on  account  of  the  use  of  the  terminal  facilities  by  the  re- 
ceiver, if  sustained  by  proof,  being  entitled  to  such  preference. 

Appeal  by  intervening"  petitioner  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of 
Florida.     Order  dismissiJig  petition  set  aside. 

*See  note  at  end  of  case. 
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On  July  23,  1892,  the  Pennsylvania  Company  for 
Insurances  on  Lives  and  Granting"  Annuities  filed  its 
bill  against  the  Jacksonville,  Tampa  &  Key  West 
Railway  Company  for  the  foreclosure  of  a  mortgage 
executed  to  it,  as  trusteee,  May  15,  1890,  by  said  rail- 
way company.  This  mortgage  is  subsequent  in  point 
of  time  to  three  others  executed  by  the  constituents  of 
the  Jacksonville,  Tampa  &  Key  West  Railway  Company 
to  the  Mercantile  Trust  Company,  to  secure  bonds 
aggregating  $2,216,000.  Agreeably  to  the  prayer  of 
the  bill,  a  receiver  was  appointed,  who  went  into 
possession  of,  and  is  now  operating,  the  railway.  By 
the  order  of  appointment,  the  receiver  was  authorized, 
out  of  the  moneys  and  income  coming  into  his  hands, 
to  pay  all  state  and  municipal  taxes  chargeable  against 
the  property  ;  to  pay  for  such  repairs,  supplies,  labor, 
and  services  as  should,  in  his  judgment,  be  necessary 
or  proper  to  conserve  and  operate  the  railway  and  other 
property  ;  and  to  pay  the  indebtedness  of  said  railway 
company  incurred  for  expenses  of  operation  during  the 
six  months  next  preceding  the  date  of  the  order.  He 
was  further  authorized  to  pay  the  maturing  interest 
coupons  attached  to  the  bonds  issued  by  the  three  con- 
stituent companies  to  the  Mercantile  Trust  Company. 
Subsequently,  the  appellant,  the  Savannah,  Florida  & 
Western  Railway  Company,  filed  its  petition  of  inter- 
vention in  the  original  suit,  in  which  it  claimed  an 
indebtedness  of  $45,352.32  against  the  Jacksonville, 
Tampa  &  Key  West  Railway  Company,  and,  to  secure 
the  payment  of  the  same,  prayed  that  an  equitable  lien 
be  declared  in  its  favor  superior  to  that  of  the  bond- 
holders. The  debt  of  appellant  is  alleged  to  have 
arisen  out  of  acontract  entered  into  between  it  and  the 
Jacksonville,  Tampa  &  Key  West  Railway  Company, 
August  1,  1888,  by  the  terms  of  which  appellant  agreed 
to  furnish  to  the  Jacksonville,  Tampa  &  Key  West 
Railway  Company  certain  terminal  facilities  at  the  city 
of  Jacksonville,  as  follows:  *'The  necessary  track 
room  at  its  terminal  station  grounds,  in  the  city  of 
Jacksonville,  Florida,  for  the  arrival,  departure,  stand- 
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ingf,  and  making  up  of  its  trains,  both  passenger  and 
freigfht,  and  the  necessary  facilities  for  the  proper 
accommodation  of  its  traffic  at  the  said  city  of  Jackson- 
ville, for  the  period  of  ninety-nine  (99)  years,  with  the 
privilege  of  renewal  on  like  terms  and  conditions."  In 
the  contract,  the  term  "first  party"  refers  to  the  appel- 
lant, and  * 'second  party"  to  the  appellee,  the  Jackson- 
ville, Tampa  &  Key  West  Railway.  The  third,  fourth, 
and  fifth  clauses  of  the  contract  provide  for  the  pay- 
ment of  the  terminal  facilities,  as  follows  :  "Third. 
The  second  party  covenants  and  agrees  to  pay  to  the 
first  party,  for  the  use  of  such  of  the  premises 
aforesaid  as  may  be  exclusively  set  apart  and  accepted 
for  its  purposes,  an  annual  rental  as  follows  :  Six  per 
cent,  on  the  actual  cost  thereof,  and  the  actual  annual 
expenditure  for  maintenance  and  operating  expenses, 
including  taxes  and  insurance.  Fourth.  The  second 
party  covenants  and  agrees  to  pay  to  the  first  party, 
as  annual  rental  for  the  use  of  such  of  the  premises 
aforesaid  as  may  be  used  by  it  in  common  with 
the  first  party,  such  part  of  the  interest  at 
six  per  cent,  on  the  actual  cost  thereof,  and  of 
the  actual  cost  of  maintenance  and  operating  expenses, 
including  taxes  and  insurance,  as  may  be  proportionate 
to  its  use  thereof,  which  proportion  shall  be  ascertained 
and  determined  on  the  basis  of  the  total  number  of  pas- 
sengers and  tons  of  freight  added  together  that  are 
carried  by  each  to  and  from  Jacksonville  during  each 
year.  Fifth.  From  the  date  of  this  agreement,  and 
until  the  end  of  the  present  calendar  year,  the  second 
party  shall  pay  monthly,  on  account  of  the  rental  of  all 
the  premises  aforesaid,  three  hundred  and  twenty-five 
($325)  dollars,  and  at  the  end  of  the  calendar  year,  or  at 
some  reasonable  time  thereafter,  the  relative  traffic  for 
the  year  of  each  party  shall  be  ascertained  and  stated 
by  each  party  to  the  other  for  the  purpose  of  arriving 
at  the  actual  rental  due  by  the  second  party  for  the  said 
year  ;  and  the  amount  so  established  as  the  total  actual 
rental  due  for  the  said  year  shall  be  the  amount  to  be 
paid  on  account  in  equal  monthly  installments  during  the 
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next  calendar  year,  subject  to  further  payments  or  de- 
ductions when  the  relative  traffic  of  each  party  for  that 
year  shall  have  been  ascertained  and  determined  ;  and 
for  each  calendar  year  thereafter  the  same  method  of 
payments  on  account,  subject  to  revision  at  the  end  of 
each  year,  shall  be  followed  during  the  existence  of 
this  agreement,  but,  pending  the  said  annual  statement 
of  passengers  and  tonnage,  the  second  party  shall  pay 
monthly  on  account  the  same  in  amount  as  it  has  been 
paying  during  the  previous  year."  In  reference  to  the 
performance  of  the  contract  by  the  appeHant,  the  peti- 
tion alleges:  "That,  in  pursuance  of  said  contract,  pe- 
titioner did  furnish  terminal  facilities,  includingdepots, 
warehouses,  and  wharves,  necessary  for  the  purpose  of 
the  transaction  of  its  business  by  the  Jacksonville,  Tampa 
and  Key  West  Railway  Company,  together  with  room  at 
its  station  grounds  for  the  arrival,  departure,  standing, 
and  making  up  of  its  trains,  and  all  necessary  facilities 
for  the  accommodation  of  its  traffic,  including  the  use  of 
switch  engines,  flagmen,  watchmen,  crew,  and  em- 
ployees necessary  for  the  making  op  of  its  trains  and 
doing  its  switching,  police  for  the  protection  of  its 
property  ;  and  did  also  furnish  a  ticket  office  and  ticket 
ag'ent,  and  the  money  to  pay  for  same  ;  and,  in  addition 
thereto,  did  furnish  and  pay  for  the  maintenance  of  a 
ticket  office  jointly  with  the  petitioner  at  the  St.  James 
Hotel ;  and  did  pay  the  salary  of  a  soliciting  agent  for 
both,  and  the  salaries  for  maintaining  a  joint  ticket 
oflBce  in  the  city  of  Jacksonville  for  the  account  of  pe- 
titioner and  the  Jacksonville,  Tampa  and  Key  West 
Railway  Company ;  and  did  pay  moneys  out  for  the 
Jacksonville,  Tampa  and  Key  West  Railway  Company 
for  its  proportion  of  cost  of  telephone  at  the  ticket  office 
in  Jacksonville ;  and  did  pay  for  its  proportion  of  elec- 
tric lights,  ice,  and  for  the  postage  stamps  necessary  in 
the  operation  of  said  road  ;  and  also  did  pay  out  sums 
of  money  for  labor  and  repairs  to  said  cars  of  the  said 
Jacksonville,  Tampa  and  Key  West  Railway  Company, 
and  for  lubricants  ;  and  did,  from  time  to  time,  furnish 
labor  and  material  for  the  said  Jacksonville,  Tampaand 
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Key  West  Railway  Company  ;  and  did  pay  for  the  rent 
of  the  different  ticket  ofiSces  for  account  of  the  Jack- 
sonville, Tampa  and  Key  West  Railway  Company  ;  and 
did  pay  for  repairs  of  piers  and  wharves  for  account  of 
said  Jacksonville,  Tampa  and  Key  West  Railway  Com- 
pany and  for  all  water  rents  due  for  water  used;  and  for 
all  other  material  and  labor  and  offices  and  repairs  neces- 
sary and  required  for  the  operation  of  the  said  Jackson- 
ville, Tampa  and  Key  West  Railway  Company,  and  for 
proper  facilities  and  terminals  for  said  railway  com- 
pany. That  for  a  more  particular  account  of  the  sev- 
eral items  of  expenditure  and  repairs,  and  amounts 
before  enumerated  due  to  the  petitioner,  petitioner  files 
herewith  an  itemized  account,  marked  'Exhibit  B,'  and 
makes  said  account  a  part  and  parcel  of  its  petition ; 
and  for  particularity  as  to  the  amounts  due  petitioner, 
reference  is  made  to  said  itemized  account.  Petitioner 
further  states  that,  as  far  as  the  dates  when  said  several 
amounts  became  due  is  concerned,  petitioner  refers  to 
said  itemized  statement,  marked  'Exhibit  B,'  hereto 
attached."  Exhibit  B  consists  of  a  lengthy  and  com- 
plicated itemized  statement  of  account,  extremely  diflB- 
cult  to  properly  understand. 

To  the  petition  of  intervention,  demurrers  were 
interposed  by  both  the  complainant  and  defendant  in 
the  original  suit,  and  by  the  receiver.  All  the  parties 
assigcn  substantially  the  same  g-rounds  of  demurrer, 
which  may  be  stated  in  the  languag-e  employed  by  the 
original  complainant:  "First.  That  it  appears  by  the 
petitioner's  own  showing  that  the  alleged  debt  is  an 
unsecured  claim  against  the  defendant  railway  com- 
pany, and  that  petitioner's  right  to  payment  is  subordi- 
nate and  inferior  to  that  of  the  bondholders  represented 
by  complainant.  And,  second,  that  it  appears  from 
petitioner's  own  showing  that  the  greater  part  of  its 
alleged  indebtedness  is  a  claim  which  arose  against  the 
defendant  railway  company  more  than  six  months  prior 
to  the  appointment  of  the  receiver  in  this  case,  and  that 
the  petitioner  has  no  greater  equity  to  receive  payment 
thereof  than  any  other  unsecured  creditor  in  like  situa- 
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tion  would  have  ;  and  wherefore,  and  for  divers  f 
errors  and  imperfections,  this  complainant  demant 
this  court  whether  it  shall  be  compelled  to  make 
other  or  further  answer  to  the  said  petition  or  an 
the  matters  and  things  therein  contained."  At 
hearing',  the  demurrers  were  sustained,  and  the  pet 
dismissed,  "without  prejudice  to  the  rig-ht  of 
Savannah,  Florida  and  Western  Railway  Compan 
file  a  petition  for  the  payment  of  any  money  w 
became  due  to  it  from  the  Jacksonville,  Tampa 
Key  West  Railway  Company  on  account  of  opera 
expenses,  within  sis  months  next  preceding  the 
pointment  of  a  receiver  herein."  From  the  de 
thus  rendered,  the  Savannah,  Florida  *&  Western  ] 
way  Company  appeals. 

John  T.  Hariridg-e,  for  appellants. 

J.  C.  Cooper  and  R.  W.  Ligg'ett,  for  appellees. 

Before  Pardee  and  McCormick,  Circuit  Jud 
and  Maxey,  District  Judge. 

Maxev,  District  Judge,  after  stating  the  case,  d' 
ered  the  opinion  of  the  court. 

The  appellant  claims  an  indebtedness  of  $45,35 
afifainst  the  appellee  the  Jacksonville,  Tampa  & 
West  Railway  Company,  on  account  of  terminal  fa 
ties  supplied  the  latter  from  August  1,  1888,  to  . 
30,  1892,  and  insists  that  its  demand  is  a  preferei 
claim,  superior  in  dignity  to  that  of  the  bondhold 
and  hence  entitled  in  priority  of  payment.  The  J 
sonville,  Tampa  &  Key  West  Railway  Company  ^ 
into  the  hands  of  a  receiver,  July  23,  1892  ;  and  thi 
ceiver  was  authorized  by  the  order  of  the  court  to 
out  of  the  earnings  and  income  of  the  property,  for  s 
repairs,  supplies,  labor,  and  services  as,  in  his  ji 
ment,  should  be  necessary  or  proper  to  conserve 
operate  the  railway,  and  to  pay  the  indebtedness  of 
railway  company  incurred  for  expenses  of  opera 
during  the  six  months  next  preceding  the  order  of 
pointment.  The  account  attached  as  an  exhibit  to 
appellant's  petition  of  intervention,   if  we  undersi 
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its  confused  statement^  embraces  the  period  begfinning' 
August  1,  1888,  to  the  appointment  of  the  receiver, 
July  23,  1892,  and  also  the  interval  between  the  date  of 
such  appointment  and  July  30,  1892.  In  the  operation 
of  the  railway  during  the  latter  period,  the  receiver 
availed  himself  of  the  terminal  facilities  supplied  by 
the  appellant.  It  appears  from  the  petition  that  the 
Jacksonville,  Tampa  &  Key  West  Railway  Company 
had  no  terminal  facilities  at  Jacksonville.  Those  fur- 
nished were  therefore  indispensable  to  the  successful 
operation  and  management  of  the  railway.  They  added 
to  the  income,  and  enhanced  the  value  of  the  property 
in  the  receiver's  hands.  Indeed,  without  the  facilities 
supplied  by  the  appellant,  the  receiver  could  have  oper- 
ated the  railway  only  at  a  serious  disadvantage.  It  is 
therefore  only  right  and  proper  that  he  should  pay  for 
the  use  and  enjoyment  of  the  property,  certainly  for 
the  period  of  its  occupancy  by  him  (Thomas  v.  Car  Co., 
149  U.  S.  95,  13  Sup.  Ct.  824 ;  Oil  Co.  v.  Wilson,  142 
U.  S.  313,  12  Sup.  Ct.  235;  Cars  well  v.  Trust  Co., 
20  C.  C.  A.  282,  74  Fed.  88 ;  Railroad  Co.  v.  Lamont, 
16  C.  C.  A.  364,  69  Fed.  23),  not  necessarily  at  the  rate 
fixed  bj'  the  contract,  but  the  reasonable  rental  value 
of  its  use,  to  be  determined  by  the  proof.  (Carswell  v. 
Trust  Co.,  supra). 

The  appellant,  then,  being  entitled  to  a  partial  re- 
covery on  the  case  made  by  the  petition  of  intervention, 
the  court  erred  in  sustaining  the  demurrers  and  dis- 
missing the  suit.  It  is  a  fundamental  rule  of  equity 
pleading  that  **if  any  part  of  the  bill  is  good,  and  enti- 
tles the  complainant  either  to  relief  or  discovery,  a 
demurrer  to  the  whole  bill  cannot  be  sustained."  Liv- 
ingston V.  Story,  9  Pet.  658  ;  Pacific  R.  Co.  of  Mis- 
souri V.  Missouri  Pac.  Ry.  Co.,  Ill  U.  S.  520,  4  Sup. 
Ct.  583  ;  Heath  v.  Railway  Co.,  8  Blatchf.  407,  Fed. 
Cas.  No.  6,306. 

As  the  case  must  be  reheard  in  the  circuit  court,  it 
is  deemed  proper  to  say  that  we  would  not  be  under- 
stood as  restricting  the  appellant's  measure  of  recovery, 
under  the  contract,  to  the  period  covered  by  the  re- 
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ceivership  ;  nor  do  we  hold  that  it  may  recover,  for 
that  period,  for  all  the  items  included  in  the  account. 
An  expression  of  opinion  as  to  these  questions  is  for 
the  present  reserved.  As  the  case  is  presented,  we 
must  decline  also  to  pass  upon  other  difficult  and  im- 
portant questions  arising*  upon  the  assignment  of  errors. 
These  involve,  among  others,  the  application  of  the 
landlord's  lien  laws  of  Florida,  and  suggest,  rather 
than  directly  raise,  the  more  serious  question  as  to  the 
effect  of  a  continuance  of  the  contract,  pending  the 
receivership,  upon  the  rights  of  the  holders  of  the 
various  issues  of  bonds.  No  steps  appear  to  have  been 
taken  by  any  of  the  parties  at  interest,  since  the  rail- 
way was  placed  in  the  hands  of  a  receiver,  to  annul  or 
modify  the  pre-existing  contract  of  appellant  and  the 
Jacksonville,  Tampa  &  Key  West  Railway  Company. 
Hence,  the  relationship  which  the  receiver  bears  to 
that  contract  (New  York,  P.  &  O.  R.  Co.  v.  New 
York,  L.  E.  &  W.  R.  Co.,  58  Fed.  268),  and  the  effect 
of  its  continuance,  present  questions  which  should 
only  be  determined  upon  a  record  more  specific  and 
distinct  than  the  one  before  us.  These  questions  are 
merely  suggested  on  this  appeal  that  the  appellant 
may,  if  deemed  advisable,  so  amend  its  petition  and  ex- 
hibit as  to  present  in  a  simple  and  lucid  manner  the 
precise  grounds  relied  upon  for  a  recovery,  to  the  end 
that  the  court  may  act  advisedly  and  with  due  intelli- 
gence in  deciding  questions  of  such  gravity  and  impor- 
tance to  the  parties  interested.  Upon  this  appeal  the 
sole  point  decided  is  that  the  petition  of  inter v^ention, 
considered  in  connection  with  the  annexed  statement  of 
account,  discloses  that  the  appellant  is  entitled,  at 
least,  to  a  partial  recovery,  and  that,  therefore,  the  de- 
murrers should  not  have  been  sustained  and  the  peti- 
tion dismissed. 

For  the  error  indicated,  the  decree  of  the  circuit 
court  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  set  aside  the  order  sustaining  the  demurrers 
and  dismissing  the  petition  ;  the  cause  thereafter  to 
proceed  according  to  the  established  rules  of  equity 
practice. 
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NOTE. 

Expenses  of  Operation  and  Management.— Under  the  head  of  ex- 
penses of  operation  and  manag-ement  are  included  the  wag'es  of 
laborers,  engineers,  switchmen,  yardmen,  trainmen,  telegraph  op- 
erators, ticket  agents,  clerks  and  other  agents  and  employees ;  sup- 
plies of  all  kinds,  and  such  repairs  as  are  necessary  to  keep  the 
track,  buildings,  cars,  engines,  etc.,  in  safe  and  proper  condition 
for  use  and  operation,  and  has  been  held  to  include  reasonable  coun- 
sel fees  and  costs  of  litigation.  See  generally  L#angdon  v.  Ver- 
mont, etc..  R.  Co.,  11  Am.  &  Eng.  R.  Gas.  688,  54  Vt.  593 ;  McLane 
V.  Placerville,  etc.,  R.  Co.,  26  Am.  &  Eng.  R.  Cas.  404,  66  Cal.  606 ; 
Meyer  v.  Johnston,  53  Ala.  237 ;  Hoover  v.  Montclair,  etc.,  R.  Co., 
29  N.  J.  Eq.  4 ;  Kennedy  v.  St.  Paul,  etc.,  R.  Co.,  2  Dill.  (U.  S.)  448  ; 
Stanton  v,  Alabama,  etc.,  R.  Co.,  2  Woods  (U.  S.)  506;  Union  Trust 
Co.  V.  Illinois  Midland  R.  Co.,  25  Am.  &  Eng.  R.  Cas.  560,  117  U.  S. 
434. 

A  claim  for  oil  used  in  operating  the  road  is  a  current  expense, 
and  payable  from  the  income.  Poland  v.  L/amville  Valley  R.  Co.,  4 
Am.  &  Eng.  R.  Cas.  408,  52  Vt.  144.  And  coal  for  locomotives. 
Burnham  v,  Bowen,  17  Am.  &  Eng.  R.  Cas,  308,  111  U.  S.  776.  Also 
a  claim  for  rails  and  cross-ties.  Williamson  v,  Washington  City, 
etc.,  R.  Co.,  1  Am.  &  Eng.  R.  Cas.  498,  33  Gratt.  (Va.)  624. 

Under  this  head  may  be  included  the  purchase  or  rental  of  rolling 
stock  for  the  operation  of  the  road.  Kneeland  v.  American  LK>an  & 
Trust  Co.,  43  Am.  &  Eng.  R.  Cas.  519,  136  U.  S.  89;  42  Am.  &  Eng. 
R.  Cas.,  notes^  32,  33 ;  39  Am.  &  Eng.  R.  Cas.  593,  note;  Thomas  v. 
Peoria  &  Rock  Island  R.  Co.,  36  Am.  &  Eng.  R.  Cas.  381,  36  Fed. 
Rep.  808;  Union  Trust  Co.  z/.  Illinois  Midland  R.  Co.,  25  Am.  A 
Eng.  R.  Cas.  560,  117  U.  S.  434 ;  In  re  Eastern  &  M.  R.  Co.  45  Am. 
&  Eng.  R.  Cas.  71,  L.  R.  45  Ch.  D.  367. 

And  also  where  a  receiver  appointed  for  a  lessee  railway  com- 
pany continues  in  possession  under  the  leases,  the  rental  for  such 
leased  lines  is  a  part  of  the  expense  of  operation.  Brown  v,  Toledo, 
etc.,  R.  Co.,  35  Fed.  Rep.  444;  Miltenberger  v,  Lognnsport  R.  Co., 
12  Am.  &  Eng.  R.  Cas.  464, 106  U.  S.  386. 

Where  under  authority  from  the  court  an  unfinished  line  is  com- 
pleted or  a  new  line,  which  is  necessary  is  constructed,  the  cost 
thereof  is  a  lien  prior  to  precedent  mortgages.  Kennedy  v.  St. 
Paul,  etc.,  R.  Co.,  5  Dill.  (U.  S.)  519;  Miltenberger  v,  Ix>gansport 
R.  Co.,  12  Am.  &  Eng.  R.  Cas.  464,  106  U.  S.  286;  Meyer  v.  John- 
ston, 53  Ala.  237 ;  Jerome  v,  McCarter,  94  U.  S.  734  ;  Bank  of  Mon- 
treal V,  Chicago,  etc.,  R.  Co.,  48  Iowa,  518. 
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Liability  of  Railroad  Companies  for  Loss  by  Fire  of  Grain  in  Ele- 
vators—  Neligence. — In  an  action  ag-ainst  a  railroad  company  to  re- 
cover the  value  of  grain  destroyed  by  fire  while  in  the  company's 
elevator,  the  evidence  showed  that  the  lofting-  leg,  where  it  was 
claimed  the  fire  started,  was  on  the  west  side  of  the  elevator,  and 
ran  from  the  first  floor  to  the  cupola.  Outside  the  main  wall  of  the 
elevator  was  a  projection  used  for  stairwajs  and  the  "marine 
leg."  which  extended  above  the  main  roof.  Beneath  this  was  an 
opening  in  the  main  wall,  through  which  ran  ropes  which  operated 
a  steam  shovel.  The  foot  of  the  lofting  leg  was  inside  the  elevator 
about  opposite  this  opening,  and  near  it.  On  the  day  previous  to 
the  fire  the  machinery  on  the  west  side  had  been  in  operation  from 
7  o'clock  in  the  morning  until  between  8  and  9  o'clock  in  the  evening. 
with  an  hour's  intermission  for  dinner  and  another  for  supper.  ^ 
operating  an  elevator  dust  and  chaS  of  a  very  inflammable  nature 
are  caused.  There  was  testimony  tending  to  show  that  it  was  the 
cnstom  to  sweep  out  the  elevator  while  in  operation  or  after  the 
work  was  finished,  but  this  was  neglected  on  the  night  of  the  fire ; 
that  the  liearings  at  the  foot  of  such  lofting  leg  were  liable  to  be- 
come heated  from  the  operation  of  the  machinery,  and  dust  and 
chaff  were  liable  to  accumulate  about  them  ;  and  this  was  known  to 
the  foreman  ;  that  about  four  weeks  before  the  fire  in  question  fire 
had  been  discovered  in  the  dust  and  chaff  about  such  bearings,  and 
they  were  warm  on  the  night  of  the  lire ;  that  the  bearings  were 
liable  to  become  choked  with  dust  and  chaff,  thereby  increasing 
their  tendency  to  heat ;  and  that  the  fire,  when  first  discovered,  ap- 
peared to  be  in  such  projection  just  above  the  lower  end  of  it.  One 
witness  testified  that  he  saw  fire  a  short  time  after  the  alarm  on 
the  vrest  side  about  S5  feet  from  the  projection  and  a  considerable 
distance  from  the  lofting  leg.  The  testimony  also  tended  to  show 
that  the  lofting  leg  on  the  east  side,  or  a  part  of  it,  was  standing 
after  the  fire,  but  that  on  the  west  side  was  consumed.  The  evidence 
as  to  some  of  these  facts,  which  tended  to  show  that  the  fire  started 
at  the  foot  of  the  lofting  leg  on  the  west  side,  was  conflicting. 
Held,  that,  there  being  no  other  satisfactory  explanation  of  the  origin 
of  the  fire,  the  jury  were  justified  in  finding,  if  they  did  so  find, 
that  it  started  at  the  foot  of  the  lofting  leg  on  the  west  side  ;  and 
that  it  was  due  to  defendaut's  negligence. 

Same — Automagic  Sprinklers. — And  it  was  a  question  for  the  jury 
whether  the  absence  of  automatic  sprinklers  in  such  elevator,  con- 
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sidering  the  prevalence  of  their  use,  was  evidence  of  neg-ligeoce  on 
the  part  of  defendant. 

Evidence — Origin  of  Fire — Instructions. — It  was  not  error  tore- 
fuse  to  instruct  the  jury  to  return  verdicts  for  defendant  if  they  did 
not  find  that  the  fire  originated  at  the  lofting  leg  on  the  west  side, 
defendant's  contention  that  the  possibility  of  the  fire  having  origi- 
nated elsewhere  was  pure  speculation,  not  being  sustained  by  the 
evidence;  one  witness  having  testified  that  he*  noticed  on  the  night 
of  the  fire  a  smell  of  hot  oil  which  came  from  the  bearings  of  the 
steam  shovel,  near  the  lofting  leg,  and  the  fire  might  have  origin- 
ated there  ;  and  besides,  the  jury  were  instructed  that  the  burden  of 
proof  was  on  plaintiffs  to  show  that  the  fire  was  the  result  of  de- 
fendant's negligence ;  and  that  unless  they  could  determine  the 
place  where,  and  the  manner  in  which,  the  fire  originated,  tbej 
should  return  a  verdict  for  defendant. 

Bills  of  Lading — EfFects  of  Transfer.-^A  bill  of  lading  is  not  a 
''negotiable  instrument**  within  the  ordinary  meaning  of  those 
words;  and  on  endorsement  and  delivery  of  it  for  value  operates  to 
transfer  the  title  to  the  goods  therein  described,  but  not  as  an  as^ 
signment  of  the  contract  of  shipment,  unless  there  is  a  statutory 
provision  to  that  effect ;  but  where  the  trial  has  proceeded  without 
objection  on  the  assumption  that  the  liabilities  of  the  parties  to  the 
action  were  the  same  as  if  the  bill  of  lading  had  been  issued  di- 
rectly to  the  plaintiff,  it  is  unnecessary  to  decide  such  question. 

Common  Carriers — Limiting  Liabilities.* — Common  carriers  may 
enter  into  just  and  reasonable  contracts  limiting  their  responsibil- 
ity, but  cannot  thereby  relieve  themselves  from  the  consequences 
of  their  own  negligence  or  that  of  their  servants. 

Same. — And  an  agreement  in  a  bill  of  lading  that  the  common 
carrier  shall  be  exempt  from  liability  for  loss  or  damage  from  fire, 
''unless  the  same  shall  afiirmatively,  and  without  presumption  be 
proven  to  have  been  caused"  by  its  negligence,  is  invalid. 

Same. — And  the  burden  of  proof  is  on  the  common  carrier  to 
show  that  an  agreement  is  just  and  reasonable,  which  purports  to 
relieve  such  common  carrier  from  all  liability  for  loss  or  damage  to 
goods,  whatever  the  cause,  where  a  claim  in  writing  on  account  of 
such  loss  or  damage  is  not  made  within  30  days  after  its  occurrence. 

Same. — And  where  the  length  and  nature  of  the  route  over  which 
the  goods  are  to  be  transported  show  the  probability  that  more  than 
30  days  might  elapse  after  loss  or  damage  before  the  shipper  could 
claim  compensation  on  account  thereof,  such  an  agreement  is  in- 
valid. 

Same. — The  question  of  the  reasonableness  of  the  time  within 
which  a  shipper  may  claim  compensation  on  account  of  loss  or 
damages  depends  on  the  sufficiency  of  such  time  under  ordinary  cir- 
cumstances, and  not  on  the  possibility  of  making  such  claim  under 
peculiar  and  favorable  circumstances. 

Same — Right  of  Action.* — But  where  a  provision  of  a  bill  of  lad- 
ing limited  the  time  within  which  the  shipper  might   bring  suit  to 

*As  to  Effect  of  Negligence  on  Validity  of  Limitation,  see  Pierce 
V.  Southern  Pac.  Co.  (Cal.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  564,  and 
nolCf  p.  573. 

*As  to  Validity  of  Stipulation  Limiting  Time  of  Bringing  Suit, 
see  Texas  &  P.  Ry.  Co.  v.  Reeves  (Tex.),  8  Am.  A  Eng.  R.  C^s.,  N. 
S.,  429,  and  see  twte,  p.  430. 
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recover  on  account  of  loss  or  damag-e  to  the  goods  to  three  months, 
his  right  of  action  was  barred  by  his  failure  to  bring  suit  within 
such  time,  such  failure  being,  under  the  circumstances  o£  the  case, 
a  failure  to  exercise  due  diligence. 

Warehousemen — Estoppel. — Where  defendant  has  agreed  that  his 
liability  under  a  contract  is  that  of  a  warehouseman,  he  is  estopped 
from  complaining  of  an  instruction  to  that  effect. 

Evidence  —  Admissibility. — Plaintiff,  wishing  to  prove  that  the 
watchman  at  the  elevator  was  incompetent,  introduced  the  testi- 
mony of  one  who  had  been  defendant's  foreman  several  years  prior 
to  the  fire,  who  testified  that  such  watchman  while  he  was  foreman 
had  been  in  the  habit  of  getting  drunk.  Held,  that  the  testimony 
was  admissible,  being  in  connection  with  other  evidence  subse- 
quently introduced  for  the  same  purpose. 

Same. — There  was  testimony  tending  to  show  that  the  watchman 
was  seen  in  the  office  about  two  hours  before  the  fire  broke  out  with 
his  hat,  shoes  and  coat  off,  and  later  with  a  cushion  on  the  floor, 
where  he  apparently  had  been  lying  down  ;  and  that  a  person  out- 
side of  the  door  had  some  difficulty  at  this  time  in  rousing  him. 
Held,  that  evidence  of  his  previous  habits,  which  defendant,  in  the 
exercise  of  reasonable  care,  ought  to  have  known,  was  competent  in 
connection  with  evidence  of  his  condition  at  the  time  of  the  fire. 

Exceptions  by  defendant  from  Suifolk  county  supe- 
rior court.      Overruled. 

R.  M.  Morse  and    W.  M.  Richardson^  for  plaintiflFs. 
C  A.  Prouty^  for  defendant. 

Morton,  J.  These  12  actions  were  all  tried  together, 
and  all  relate  to  certain  grain  which  was  being  trans- 
ported from  Chicago  to  various  points  in 
New  England,  and  which  was  destroyed  by 
fire  while  in  the  defendant's  elevator  at  Ogdensburg 
on  September  9,  1890.  The  declarations  are  the  same 
in  all  of  the  cases.  Counts  in  contract  were  joined 
with  counts  in  tort,  the  last  count,  which  was  the  one 
relied  on,  being  in  tort,  and  charging  the  defendant 
with  negligence  as  a  warehouseman.  In  all  of^  the 
cases  except  the  last,  verdicts  were  rendered  for  the 
plaintiffs.  In  the  last  a  verdict  was  ordered  by  the 
court  for  the  defendant,  on  the  ground  that  the  action 
was  not  brought  within  three  months  after  the  loss 
occurred,  as  provided  in  the  bill  of  lading,  or  from  the 
time  when,  by  due  diligence,  the  plaintiff  might  have 
discovered  that  fact.  In  nine  of  the  cases,  namely. 
Cox,  Ambler,  Burditt,  Dennis,  Prentiss,  Crosby,  John- 

9  (N.  s.)  A  &  E  R  Caa-^38 
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son.  Train,  and  Landon,  the  grain  was  being*  trans- 
ported under  what  were  termed  "yellow  bills  of  lading," 
which  provided,  among  other  things,  that  *'the  said 
company  shall  not,  nor  shall  any  carrier,  person,  or 
party  aforesaid,  be  liable  in  any  case  or  event  unless 
written  claim  for  the  loss  or  damage  shall  be  made,  to 
the  person  or  party  sought  to  be  made  liable,  within 
thirty  days,  and  the  action  in  which  said  claim  shall  be 
sought  to  be  enforced  shall  be  brought  within  three 
months  after  the  said  loss  or  damage  occurs."  They 
also  provide  that  neither  the  company,  nor  any  carrier 
person,  or  party  in  possession  of  said  grain,  **shall 
*  *  *  be  liable  for  any  loss  or  damage  from  *  *  * 
fire  while  *  *  *  i^  store  at  any  place  of  shipment 
or  transshipment,  *  *  *  nor  shall  there  be  any 
liability  *  *  *  for  any  loss  or  damage,  *  *  * 
unless  the  same  shall  affirmatively,  and  without  pre- 
sumption, be  proven  to  have  been  caused  by  the  negli- 
gence of  the  defendant."  In  the  cases  of  Whiting, 
Edgerly,  and  Chase  the  grain  was  being  transported 
under  what  were  termed  "white  bills  of  lading,"  which 
contained  no  limitations  as  to  the  time  within  which 
notice  of  the  loss  should  be  given,  or  the  action  should 
be  brought,  but  which  provided  that  *'no  carrier  or  the 
property  of  any  shall  be  liable  for  *  *  *  any  loss 
or  damage  arising  from  any  of  the  following  causes, 
viz.  fire  from  any  cause,  on  land  or  water,"  etc.  In 
only  two  of  the  cases,  namely,  those  of  Dennis  and 
Prentiss,  was  there  any  evidence  tending  to  show  that 
written  notice  of  loss  was  given. 

The  exceptions  state  that*' it  was  agreed  between 
the  parties  that  under  the  bills  of  lading,  and  in  view 
of  the  situation  of  the  property  at  the  time  of  the  loss, 
the  liability  of  the  defendant  to  the  plaintiifs  was  that 
of  warehouseman  simply."  It  is  well  settled  that  in 
such  a  case  the  care  required  is  ordinary  care  (Thomas 
V.  Railroad  Co.,  10  Mete.  [Mass.]  472),  and  the  jury 
were  so  instructed.  The  plaintiffs  contended,  in  sub- 
stance, that  the  fire  started  at  the  foot  of  the  lofting 
leg,  in  consequence  of  the  heating  of  the  bearings  and 
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the  accumulation  of  dust  and  chafF  ;  that  the  watchman 
was  incompetent,  and  a  proper  watch  was  not  kept ; 
and  that  suitable  appliances  for  extinffuishing-  fire  were 
not  furnished.  The  defendant  contended  that  there 
was  no  evidence  that  the  fire  was  due  to  negligence  on 
he  defendant,  and  this  is  the  first  question 
It  consideration. 

in  the  exceptions  that  there  was  no  direct 
,t  the  fire  started  at  the  foot  of  the  lofting 
he  place  or  manner  of  its  origin  ;  but  we 
there    was  circumstantial  evidence  which 
jury  in  finding,  if  tbev  did  so 
e  fire  started  at  the  foo't  of  the  iJtJjl'J'c;'     ,„ 
and  was  due  to  neglieence  on  ?''*vV,"V" 
he  defendant.     Theloftmg  leg,  -i.nie.«e. 
s  claimed  that  the  firesfcirted, 
was  on  the  west  side  of  the  elevator,  and  ran  from  the 
first  floor  to  the  cupola.     Outside  the  main  wall  of  the 
e!e\'ator,  on  the  outside  and  about  in  the  center,  was  a 
projection    which    began   a  short  distance  above   the 
wharf,  and  which  extended  above  the  main  roof,  and 
which  was   used   for  stairways  and   for  a  part  of  the 
elevating  machinery  called  the  "marine  leg."     Beneath 
this  was  an  opening  in  the  main  wall,  through  which 
ran  ropes,  which  operated  a  steam  shovel  used  in  con- 
nection with  the  work  of  elevating  the  grain.     The 
foot  of  the  lofting  leg  was  inside  the  elevator,  about 
opposite  this  projection  and  opening,  and  a  short  dis- 
tance from  it.     There  were  on  the  east  side  a  similar 
projection  and   lofting    leg,   and   in  about  the    same 
relative  positions  to  each  other  and  to  the  main  wall  of 
the    elevator.     On   the  day   previous  to  the  fire  the 
machinery  on  the  west  side  had  been  in  operation  from 
7  o'clock  in  the  morning  till  between  8  and  9  o'clock  in 
the  evening,  with  an  hour's  intermission  for  dinner  and 
another  hour  for  supper.     It  appeared  that,  in  opera- 
ting an  elevator,  dust  and  chaff  of  a  very  inflammable 
nature  are   caused.     There   was   testimony   tending  to 
show  that  it  was  usual  to  sweep  out  the  elevator  while 
grain  was  being  elevated  or  after  the  work  was  finished, 
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but  that  on  the  night  of-  the  fire  this  was  not  done ; 
that  the  bearing's  at  the  foot  of  the  lofting*  leg  on  the 
west  side  were  liable  to  become  heated  from  the  opera- 
tion of  the  machinery,  and  that  dust  and  chaflF  were 
liable  to  accumulate  about  them,  and  that  this  was 
known  to  the  foreman  ;  that  about  four  weeks  before 
the  fire  in  question  fire  had  been  discovered  in  the  dust 
and  chaff  about  one  of  the  bearings  at  the  foot  of  the 
lofting  leg  on  the  west  side  ;  that  on  the  night  of  the 
fire  the  bearings  were  warm,  and  there  was  a  smell  of 
heated  oil  from  them  or  from  bearings  near  by,  the 
testimony  leaving:  it  somewhat  uncertain  which  was 
meant  by  the  witness ;  that  the  pipes  through  which 
the  bearings  were  oiled  were  liable  to  become  choked 
up  with  dust  and  chaff,  thereby  increasing  the  tendency 
of  the  bearings  to  heat ;  and  that  the  fire,  when  first 
discovered,  appeared  to  be  in  the  projection  on  the  west 
side,  just  above  the  lower  end  of  it.  One  witness,  who 
went  into  the  elevator  a  short  time  after  the  alarm  had 
been  given,  testified  that  he  saw  fire  on  the  west  side, 
''thirty  to  thirty-five  feet  from  the  projection,  and 
quite  a  ways  from  the  lofting  leg."  The  testimony 
also  tended  to  show  that  after  the  fire  the  lofting  leg 
on  the  east  side  was  standing,  or  a  part  of  it,  but  that 
the  lofting  leg  on  the  west  side  was  burnt  up,  and  the 
timber  and  flooring  around  the  foot  of  it  were,  as  one 
witness  said,  "all  burnt  up,"  or,  as  another  witness 
said,  "burned  *  *  *  more  *  *  *  than  any  other  part 
of  the  foundations. ' '  There  was  contradictory  evidence 
in  relation  to  some  of  these  matters,  and  evidence  tend- 
ing to  show  that  the  fire  could  not  have  originated  at 
the  foot  of  the  lofting  leg.  But  the  question  before  us 
is  not  as  to  the  weight  of  the  evidence,  but  whether 
there  was  any  evidence  which  fairly  justified  the  ver- 
dicts that  were  rendered  for  the  plaintiffs.  Forsyth  z\ 
Hooper,  11  Allen,  419.  We  think  that  the  facts  to 
which  we  have  referred,  if  believed,  and  especially  if 
taken  in  connection  with  the  further  fact  that  no  other 
satisfactory  explanation  of  the  origin  of  the  fire  seems 
to  have  been  offered,  would  have  justified  the  jury  in 
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finding  that  it  started  at  the  foot  of  the  lofting  leg,  and 
was  due  to  defendant's  negligence. 

We  cannot  say  that  the  jury  were  not  justified  in 
finding,  if  they  did  so  find  that  the  watchman  was 
incompetent,  or  that  sufficient  care  was  not  exercised 
in  watching ;  and  that  if  the  watchman  had  been  com- 
petent, or  more  care  had  been  taken  in 
watching,  the  fire  might  have  been  discov-  {JJUmIS?"*'' 
ered  and  prevented.  Neither  can  we  say, 
as  matter  of  law,  that  the  jury  was  not  justified  in 
finding,  if  they  did  so  find,  that  the  absence  of  automatic 
sprinklers  in  a  building  in  which  so  much  inflammable 
matter  was  present  was  not,  considering  the  extent  to 
which  they  had  been  introduced,  negligence  on  the 
part  of  the  defendant,  or  that,  if  the  building  had  been 
equipped  with  them,  they  might  not  have  checked  the 
fire,  and  ultimately  have  been  serviceable  in  extin- 
guishing it. 

The  defendant  objects  that  the  jury  should  have 
been  instructed,  as  requested,  to  return  verdicts  for  the 
defendant,  if  they  did  not  find  that  the  fire  originated 
at  the  foot  of  the  lofting  leg.  on  the  ground  that 
whether  the  fire  originated  anywhere  else  was 
pure  speculation.  But  there  was  testi- 
mony from  one  witness  tending  to  show  (,M,„,_ori»(m 
that,  on  the  night  of  the  fire,  he  noticed  a  J'JJ*~'"'"" 
smell  of  hot  oil,  which  came  from  the  bear- 
ings of  the  steam  shovels,  which  were  near 
the  lofting  leg,  and  the  fire  might  have  originated 
there.  It  would  not  have  been  true,  therefore,  to  say 
that  whether  the  fire  originated  anywhere  else  was 
pure  speculation.  Moreover,  the  judge  instructed  the 
jury  that  the  burden  was  on  the  plaintiffs  to  satisfy 
them  that  the  fire  was  due  to  the  defendant's  negli- 
gence ;  that,  in  order  to  find  this,  they  must  be  satisfied 
where  and  how  it  originated;  and,  unless  they  were, 
they  shoiild  return  a  verdict  for  the  defendant.  These 
instructions  excluded  speculative  possibilities,  and 
required  the  jury,  in  order  to  render  verdicts  against 
the  defendant,  to  determine  the  place  where,  and  the 
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manner  in  which,  the  fire  orig^inated  ;  and  it  is  to  be 
presumed  that  the  jury  followed  the  instructions  thus 
g-iven.  Certainly,  there  is  nothing  which  tends  to 
show  that  they  did  not,  or  that  they  did  not  find  that 
the  fire  started  at  the  foot  of  the  lofting-  leg*. 

The  defendant  further  contends  that  the  rig^hts  and 
liabilities  of  the  parties  are  to  be  determined  according 
to  the  ag'reements  and  stipulations  contained  in  the  bills 
of  lading",  and  that  under  those  it  is  not  liable  in  the 
cases  coming"  under  the  white  bills  of  lading"  for  loss 
or  damage  arising"  from  fire,  and  in  those  coming"  under 
yellow  bills  of  lading"  for  loss  by  fire,  * 'unless  the  same 
shall  affirmatively  and  without  presumption  be  proven 
to  have  been  caused"  by  its  negligence,  nor,  whatever 
the  cause,  unless  written  claim  for  the  loss  or  damage 
was  made  within  30  days  after  it  happened,  or  the 
action  was  brought  within  3  months  thereafter.  The 
circumstances  under  which  the  bills  of  lading  were 
issued  are  not  fully  disclosed.  It  does  not  appear 
whether  the  shippers  acted  as  the  agents  of  the  plaint- 
iflFs  in  purchasing  and  shipping  the  grain,  or  whether 
the  relation  between  them  was  that  of  buyer  and  seller. 

A  bill  of  lading  is  not  a  **  negotiable  instru- 

B!r«to'»f**'"^~  ment,"  in  the  ordinary  sense  of  those  words. 
Trwifer.  Stolleuwcrck  V.  Thacher,   115  Mass.   224. 

An  indorsement  and  delivery  of  it  for  value 
operates  to  transfer  the  title  to  the  goods  described  in 
it,  but  not  as  an  assignment  of  the  contract,  except  by 
force  of  some  statute,  as  is  now  the  case  in  England 
and  some  of  the  states  here.  Blanchard  v.  Page,  8 
Gray,  281  ;  Finn  v.  Railway  Co.,  112  Mass.  524  ;  Abb. 
Shipp.  (13th  Ed.)  1052 ;  4  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  554.  Accordingly  it  has  been  held  that  the  lia- 
bility of  a  consignee  for  freight  arises,  not  from  the 
bill  of  lading,  but  from  a  new  promise  on  the  part  of 
the  assignee,  of  which  a  demand  for  and  receipt  of  the 
goods  by  him  under  and  by  virtue  of  the  bill  of  lading 
are  evidence.  Blanchard  v.  Page,  stifra  ;  Abb.  Shipp. 
(13th  Ed.)  566.  Similarly,  it  perhaps  should  be  held 
that  the  receipt  by  an  assignee  of  a  bill  of  lading  with- 
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out  objection  to  its  terms,  and  subsequently  deman 

of  the  carrier  the  g-oods  described  in  it,  and  upc 

refusal  or  neglect  to  deliver  the  same,  brinjifing  su 

recover  damages  therefor,  should  be  regarded  as 

dence  of  assent  on  the  part  of  the  assignee  to  the  si 

d  in  the  bill  of  lading.     But  it  is 

insider   that  question   now.     The 

out  objection,  on  the  assumption 

labilities  of  the  plaintiffs  and  defen 

as   if  the    bills  of   lading  had    isi 

le   defendant  to  the   plaintiffs,  and 

stipulations  contained  in  them  had 

the  first  instance,  between  the  plaic 

tied  that  common  carriers  may  e 
into  contracts  limiting  their  responsibility,  if  the  e 
is  not  to  relieve  them  from  the  consequences 
of  their  own  negligence,  or  that  of  their  ser-  ^'Jf'J!, 
vants,  and  the  contracts  are  in  themselves  witi. 
just  and  reasonable.  Liverpool  &  G.  W. 
Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  397,  9  i 
Ct.  469 ;  Bank  of  Kentucky  v.  Adams  Exp.  Co..  9 
S.  174  ;  Express  Co.  v.  Caldwell,  21  Wall.  264 ;  1 
road  Co.  v.  Lockwood,  17  Wall.  357 ;  Hoadle; 
Transportation  Co.,  115  Mass.  304;  Pemberton  C 
New  York  Cent.  R.  Co.,  104  Mass.  144 ;  Grac 
Adams,  100  Mass.  505 ;  Squire  v.  Railroad  Co, 
Mass.  239;  Judson  v.  Railroad  Co.,  6  Allen, 
Whether  the  contracts  are  just  and  reasonable  has 
treated  as  a  question  for  the  court,  where  the  facts 
not  in  dispute.  Hart  v.  Railroad  Co.,  112  U.  S. 
342,  5  Sup.  Ct.  151. 

The  effect  of  the  stipulation  in  the  white  bill 
lading,  in  regard  to  exemption  from  liability  for 
by  fire,  would  be  to  relieve  the  carrier  absolutely  i 
liability  for  loss  caused  by  fire,  though  resulting  ; 
its  own  negligence  or  that  of  its  ser^'ants  or  agi 
This  it  cannot  do.  That,  also,  would  be  the  effei 
the  provision  in  regard  to  the  amount  of  proof,  w 
the  proof  came  up  to  the  height  required.     Wet 
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that  the  defendant  cannot  evade  in  this  manner  tire 
liability  imposed  on  it  by  law  for  the  conseqilences  of 
its  neglig-ence  and  that  of  its  servants  or  ag*ents,  and 
that  this  provision  is  therefore  in\'aiid. 

In  regard  to  the  provision  in  the  yellow  bills  of  lad- 
ing", requiring"  notice  of  any  loss  or  damag'e  to  be  g"iven 
^^^  to  the  defendant  within  30  days  after  the 

same  accrued,  the  court  instructed  the  jury 
that  it  was  just  and  reasonable,  and  that  it  was  binding" 
on  the  plaintiffs,  provided  that  the  defendant  proved 
that  they  clearly  and  unequivocally  assented  to  it. 
There  are,  no  doubt,  in  some  of  the  earlier  cases  in  this 
state,  expressions  which  would  seem  to  justify  the  lan- 
guag"e  of  the  charge.  Judsont;.  Railroad  Co.,  6  Allen, 
486;  Buckland  v.  Express  Co.,  97  Mass.  124;  Perry 
V.  Thompson,  98  Mass.  249.  But  we  think  that  the 
law  must  now  be  regarded  as  settled  in  this  common- 
wealth, in  conformity  to  the  weight  of  authority  else- 
where, that  one  who  receives  from  a  common  carrier  a 
bill  of  lading,  which  purports  on  its  face  to  set  forth 
the  terms  of  carriage,  and  accepts  and  acts  upon  it, 
without  objection,  will  be  ordinarily  presumed,  as  in 
other  cases  of  contract,  in  the  absence  of  fraud  or  other 
sufficient  excuse,  to  have  assented  to  its  terms,  so  far  as 
the  provisions  therein  contained  are  lawful,  and  not  op- 
posed to  public  policy.  Ponseca  z^.  Steamship  Co.,  153 
Mass.  553,  27  N.  E.  665  ;  Hoadley  v.  Transportation 
Co.,  115  Mass.  304;  Gott  r.  Dinsmore,  111  Mass.  45; 
Parker  t;.  Railway  Co.,  1  C.  P.  Div.  616;  Grace  t\ 
Adams,  100  Mass".  505 ;  Port.  Bills  Lading,  §  150  ei 
seq.  ;  Hutch.  Carr.  (2d  Ed.)  §  240  et  seq.  ;  4  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  516  ;  2  Am.  &  Eng.  Enc.  Law, 
292,294. 

In  this  view  of  the  law,  the  instruction  was  errone- 
ous, and  there  must  be  a  new  trial,  if  the  stipulation 
was  a  just  and  reasonable  one.  If  it  was  not,  then  the 
instruction  v^'as  too  favorable  to  the  defendant,  and  it 
has  no  just  cause  for  complaint. 

The  defendant  relies  on  the  failure  of  the  plaintiffs 
to  comply  with  the  stipulation.     The  burden  is  on  it, 
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therefore,  to  show  that  the  stipulation  was  a  just  and 
reasoua'ble  one-  Lewis  v.  Smith.  107  Mass.  334  ; 
Keene  v.  Association,  161  Mass.  149,  36  N.  E.  891  ; 
.  Railway  Co.,  3  Q.  B.  Div.  195;  5  Am.  & 
c.  Law,  326. 
be  observed  that  the  30  days  were  to  begin, 
the  time  when  the  shipper  or  consig^nee  re- 
tice  o£  the  loss  or  damag;e,  but  from 
when  it  occurred.  There  was  evi- 
Lt  the  grain  was  being  transported  by  what  is 
s  a  "lake  and  rail  route"  ;  that  is,  it  was 
brought  by  water  from  Chicago  to  Ogdensburg,  and 
there  unloaded  into  the  defendant's  elevator,  and  held 
subject  to  order  for  shipment  by  rail  to  various  parts 
of  New  England.  It  did  not  clearly  appear  what  was 
the  length  of  time  usually  required  from  Chicago  to 
Ogdensburg  ;  one  mtness  testifying  that  it  took  from 
seven  to  ten  weeks,  and  another  from  five  to  seven  days. 
But  after  the  grain  reached  Ogdensburg  some  time 
naturally  would  elapse  before  it  reached  its  final  des- 
tination, and,  in  ordinary  course,  the  shipper  or  con- 
signee would  not  probably  learn  of  the  loss  or  damage 
till  then.  Further  time  naturally  would  be  required, 
in  the  usual  course  of  business,  to  ascertain  the  facts 
respecting  the  loss  before  making  a  demand  on  the  car- 
rier. It  may  be  easily  conceived,  therefore,  that  the 
whole  30  days  might  expire,  without  fault  on  the  part 
of  the  consignee  or  shipper,  before  he  would  be  in  a 
position  to  assert  a  claim  against  the  carrier.  Taking 
the  nature  of  the  defendant's  business  into  account,  it 
was  reasonable  that  there  should  be  some  time  fixed 
within  which  notice  of  claims  against  it  for  lessor 
damage  occurring  in  the  course  of  transportation  should 
be  presented.  But,  for  the  reasons  given,  we  are  not 
satisfied  that  the  time  fixed  in  the  present  cases  was 
just  and  reasonable.  We  think,  therefore,  that  the 
stipulation  must  be  regarded  as  invalid.  Railroad  Co. 
V.  Soper,  8.  C.  C.  A.  341.  59  Fed.  879.  It  is  possible 
that  notice  might  be  given  within  30  days, 
as  was  done  in  the  cases  of  Prentiss  and 
Dennis,   but  the  question  of  reasonableness  or  unrea- 
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sonablene^s  does  not  depend  on  the  possibility  of  giv- 
ing* the  notice  in  a  particular  case  within  the  time  lim- 
ited, but  on  the  course  and  nature  of  the  business,  and 
on  the  time  which  ordinarily  might  be  expected  to 
elapse,  in  the  usual  course  of  business,  before  the  ship- 
per or  the  consignee,  with  ordinary  diligence,  would 
be  in  a  position  to  make  demand  on  the  defendant.  If, 
applying  these  considerations,  the  time  within  which 
the  notice  was  to  be  given  was  reasonable,  it  would  fur- 
nish no  excuse  that  in  a  particular  instance  it  proved 
insufficient.  Parties  failing  to  comply  with  the  re- 
quirement would  do  so  at  their  peril. 

Landon's  case  stands  differently  from  any  other.     It 
is  the  only  one  in  which  suit  was  not  brought  within 

three  months  after  the  loss  occurred.  This 
fetSwir^*^"  *'     provision  is  separable  from  that  requiring 

30  days'  notice,  and  is,  we  think,  just  and 
reasonable.  He  has  suffered  the  time  to  elapse  without 
bringing  suit,  and  we  think  that  the  provision  operates 
as  a  bar  to  the  maintenance  of  this  action. 

The  defendant  objects  to  the  instruction  that  the 
defendant's    liability   was  that  of    a    warehouseman. 

But  it  was  agreed,  as  previously  stated, 
StoJ^r"*""    ^hat  that  was  the  nature  of  its  liability,  and 

the  agreement  and  stipulations  contained  in 
the  bills  of  lading  were  treated  as  applying  to  it  as  a 
warehouseman.  So  that,  whether  regarded  as  carrier 
or  warehouseman,  the  defendant  gets  the  full  benefit  of 
the  provisions  contained  in  the  bills  of  lading,  which 
was  all  that  it  contended  for. 

The  only  remaining  exception   which  the  defendant 
has  argued  relates  to  the  admission  of  certain  evidence 

concerning  the  habits  of  intoxication  of 
idmhilbuitr-  Kelly,  the  watchman.  The  plaintiffs  pro- 
posed to  ask  a  witness  who  had  formerly 
been  a  foreman  for  the  defendant,  but  had  not  been  in 
its  employ  for  several  years  before  the  fire,  what  Kelly's 
habits  were  in  that  respect  while  he  was  foreman.  The 
defendant  objected.  Thereupon,  on  the  statement  of 
counsel  for  the  plaintiffs  that  they   proposed  to  show 
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that  the  habits  coatiuued  down  to  the  time  of  the  fire, 
they  were  allowed  to  put  the  testimony  in  ;  the  court 
saying,  in  effect,  that  it  would  go  for  Dothinsr  unless 
supplemented  by  evidence  that  the  habits  continued  to 
that  time.  Afterwards  the  plaintiffs  put  in  such  evi- 
dence. The  precise  scope  of  the  objection  did  not 
appear.  But  we  think  that  the  testimony  was  compe- 
tent, in  connection  with  that  which  was  subsequently 
introduced,  to  show  that  Kelly  was  not  a  suitable  per- 
son to  be  employed  as  watchman,  and  that  the  defend- 
ant, by  reasonable  diligence,  might  have  discovered 
what  his  habits  were.  Oilman  v.  Railroad  Co.,  13  Al- 
len, 433  ;  Gahagan  v.  Railroad  Co.,  1  Allen,  187. 

We  cannot  say  that  there  was  no  testimony  from 
which  it  fairly  could  be  inferred  that  he  was  intoxicated 
on  the  night  of  the  fire.  There  was  testi- 
mony  tending-  to  show  that  two  hours  or 
thereabouts  before  the  fire  broke  out  he  was  seen  in  the 
office  with  his  hat  and  shoes  and  coat  off,  and  later  with 
a  cushion  on  the  floor,  where  he  apparently  had  been 
lying  down.  There  was  also  testimony  tending  to 
show  that  a  person  who  went  to  the  door  of  the  office 
at  this  time  had  some  difficulty  in  rousing  him,  and 
that  the  fire  was  discovered  by  others  before  he  saw  it. 
We  think  that  evidence  of  his  previous  habits,  which 
the  defendant,  in  the  exercise  of  reasonable  care,  ought 
to  have  known,  in  connection  with  evidence  of  his  con- 
dition at  the  time  of  the  fire,  was  competent.  Excep- 
tions overruled. 
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{Supreme  Court  of  Iowa ^  Oct,  7,  iS^j,) 

Death  of  Railroad  Employee—^Nominal  Damages — Estoppel. — In  an 
action  to  recover  damag-es  for  death  of  an  employee  killed  by  the 
derailment  of  a  train,  which  was  alleged  to  have  been  caused  by 
ne^lig'ence,  a  verdict  for  the  plaintiff  for  a  mere  nominal  sum  is 
virtnally  a  finding-  for  the  defendant ;  and  upon  appeal  the  former 
can  present  for  decision  other  questions  besides  that  of  sufficiency 
of  damages. 

Negligence — Immaterial  Evidence.— In  such  action  evidence  to 
show  the  rate  of  speed  at  which  the  train  was  running*  prior  to 
its  arrival  at  the  place  of  its  derailment  was  not  pertinent  to  prove 
negligence,  the  derailment  which  caused  the  death  having-  been 
effected  by  the  limb  of  a  tree,  which,  unknown  to  the  engineer,  was 
upon  the  track  and  was  caught  up  and  carried  along-  by  the  engine 
until  it  came  in  collision  with  a  switch  ;  and  it  did  not  appear  but 
that  such  limb  would  have  been  taken  up  and  carried  along-  in  the 
same  manner  had  the  speed  of  the  train  been  less. 

Same — Same — Proximate  Cause. — In  such  action,  even  though  the 
eng-ineer  may  have  been  negligent  in  running  his  train  through  the 
switch  at  a  rate  of  speed  in  excess  of  that  allowed  by  the  company's 
rules,  the  limb,  and  not  the  excessive  speed  was  the  direct  and 
proximate  cause  of  the  derailment. 

inspection  of  Tracks* — Evidence. — A  rule  of  the  company  provided 
for  the  inspection  of  the  track  during-  the  prevalence  of  storms 
and  for  the  erection  of  'sig-nals  at  points  of  danger.  Only 
20  minutes  elapsed  between  the  commencement  of  the  storm  and  the 
passage  of  the  train  through  the  station,  the  trackmen  of  which 
were  charged  with  making  such  inspection ;  and  only  40  minutes 
elapsed  between  its  commencement  and  the  occurrence  of  the  acci- 
dent ;  and  within  20  minutes  after  the  commencement  of  the  storm 
the  trackmen  were  out  inspecting  the  track.  Held,  that  it  was  not 
error  to  instruct  the  jury  to  find  that  the  defendant  was  not  guilty 
of  negligence  because  of  the  failure  to  inspect  the  track  before  the 
train  passed.  * 

AppEAiy  from  Clinton  county  district  court.     Af- 
firmed. 

Walliker  Bros.^  for  appellant. 
Hubbard  &  Dawley,  for  appellee. 

*See  notes  at  end  of  case. 
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Given,  J.     Plaiotiff  assifj^as  as  errors  the  overruliog^ 
of  ecich  ground  of  his  motion  for  a  new  trial,  and  the 
refusal  to  (five  certain  instructions  asked. 
There  is  but  little  contention,  if  any,  as  to 

e  facts.     The  following  will  be  a 

of  the  facts  for  an  understanding  of 

;ons!dered  :     On  and  for  some  time 

?2,  the  deceased  was  in  the  employ- 

tant  as  a  fireman  on  a  locomotive 

;niug  of  that  day,  he  was  &riag  an 

train  of  freight  cars  eastward,  to 

;r  being  the  engineer.     The  train 

iVitt  for  a  short  time,  from  whence 

un  past  the  intervening  stations  of 

oor,  to  Clinton,  without  stopping. 

,  violent  wind  and  rain  storm  from 

'ailed,  but  it  partially  subsided  by 

started   east,  namely,   about  8:20 

passed  Malone  without  stopping. 

a  bridge  over  Brophy  creek,  about 

low  Moor,  small  branches  and  one 

were  blown  from  some  trees  imme- 

railroad,  onto  the  track.     Unknown 

large  limb  was  caught  up  by  the 

d  along  until  the  west  switch  at 

:hed.     When  the  limb  thus  carried 

ith  the  blocking  and  rails  at  the 

switch.  It  caused  the  front  wheels  of  the  engine  to  leave 

the  track,  and,  although  everything  was  done  that  could 

be  to  stop  the  train,  the   drive    wheels  also  left  the 

track,  and  the  engine  turned  over,  by  reason  of  which 

George  H.  Cox  was  instantly  killed.     The  train  had 

been  run  from  De  Witt  to  Low  Moor,  a  distance  of  10 

miles,  at  15  and  20  miles  per  hour,  the  speed  depending 

upon  the  grade  ;  and  on  nearing  the  west  switch  at 

Low  Moor,  it  was  slowed  down  to  about  15  to  13  miles 

an  hour. 

Certain  rules  prescribed  by  the  defendant  for  the 
government  of  its  trainmen  are  in  evidence.  Rule  128 
is  as  follows  :     "Freight  and  special  trains  must  not 
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pass  over  any  switch  at  a  speed  exceeding"  ten  miles  an 
hour."  The  other  four  rules  are  as  follows:  Rule 
399  :  * 'Whenever  violent  wind  or  rain  storms  prevail, 
or  in  case  of  sudden  rise  of  streams,  either  by  day  or 
night,  it  will  be  the  duty  of  the  trackmen  to  get  out 
with  proper  danger  signals,  and  carefully  examine  the 
condition  of  the  track,  bridges,  culverts,  etc.,  and,  in 
case  they  are  not  entirely  safe,  will  flag  approaching 
trains,  and  report  the  conditions  to  the  train  dispatcher 
from  the  nearest  telegraph  station."  Rule  411  :  "Sta- 
tion agents,  telegraph  operators,  and  watchmen  will 
immediately  report  to  their  respective  division  super- 
intendents whenever  there  is  a  severe  rain  storm  or 
high  wind  or  sudden  rise  of  streams  in  the  vicinity  of 
their  stations,  and  will  see  that  the  section  foreman  is 
on  hand  with  his  men  to  protect  the  track  from  dam- 
age. They  will  also  examine  the  tracks  near  their 
stations  to  see  that  no  damage  has  been  done,  and  that 
the  cars  have  not  been  moved  by  the  wind,  so  as  to  en- 
danger the  passage  of  trains.  They  will  remain  on 
duty  under  the  above-mentioned  circumstances  until 
dismissed.  If,  from  any  cause,  the  division  superin- 
tendent's office  cannot  be  reached  by  telegraph,  they 
will  notify  the  roadmaster,  if  possible,  and  all  moving 
trains  in  the  vicinity,  of  the  storm  or  danger."  Rule 
412  :  * 'Track  foremen  will  immediately,  on  the  occur- 
rence of  such  storms  or  swelled  streams,  take  their 
men,  and  proceed  over  their  sections,  carefully  exam- 
ining the  track,  all  bridges,  culverts,  and  openings ; 
and  if  any  place  is  found  unsafe,  and  cannot  be  imme- 
diately repaired,  they  will  leave  a  man,  or  more  than 
one,  if  necessary,  to  flag  approaching  trains,  and  will 
at  once  report  the  condition  of  their  track  to  the  divis- 
ion superintendent's  office,  and  to  the  roadmaster,  from 
the  nearest  telegraph  office."  Rule  414  :  ''Conductors 
and  engineers  on  the  road,  when  overtaken  between 
stations  by  such  storms  or  indications  of  high  water 
which  will  cause  damage,  will  proceed  with  great  cau- 
tion, keeping  their  trains  under  complete  control,  and 
at  such  speed  that  they  can  be  stopped  after  coming  in 
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sig-ht  of  any  obstruction  or  damag'e  to  the  track  in  time 

to  prevent  accident.     They  will  also  stop  and  examine 

bridges  and  culverts,  or  other  places  liable  to  be  dara- 

ag'ed  by  hiph  wrater,  and,  if  they  find  any  indications 

I  proceedinpr  with  their  trains,  will,  on 

irst  telegraph  station,  call  up  the  asrent 

d  report  to  the  office  of  their  respective 

ntendent  for  instructions,  and  will  not 

uch  instructions  are  received." 

ing',  with    headquarters  at  Malone,  bad 

ction  extending  east  from   Malone.  to  a 

;er  of  a  mile  east  of   the  Brophy  Creek 

gang,  with  headquarters  at  Low  Moor, 

the  section  extending  from  that  point  to 

Low  Moor. 

concur  in  the  view  expressed  by  the 
learned  judge  who  presided  at  the  trial  in  passingupon 
the  motion  for  a  new  trial,  that  this  verdict  cannot  be 
sanctioned  ;  that,  if  plaintiff  is  entitled  to  recover  at 
all,  he  is  entitled  to  recover  a  much  larger  sum  ;  and 
that  the  verdict  is  virtually  a  finding  for  the  defendant. 
Surely,  the  plaintiff  should  not  be  prejudiced  nor  the 
defendant  benefited  on  this  appeal,  by  the  fact  that  the 
verdict  is  in  form  in  favor  of  the  plaintiff. 
Thus  viewing  the  verdict,  we  proceed  to  bb"}',/'.^",'!:'!! 
inquire  whether  the  court  erred  in  either  of  £|^p]**"" 
the  respects  assigned  and  argued.  The 
grounds  of  plaintiff's  motion  for  a  new  trial  are  that 
the  verdict  is  contrary  to  the  evidence,  contrary  to  the 
instructions,  is  the  result  of  a  compromise,  and  inade- 
quate in  amount ;  also,  that  the  court  erred  in  refusing 
to  give  the  instructions  asked  bj'  plaintiff.  The  only 
issue  of  fact  other  than  the  amount  of  damages  is 
whether  the  defendant  was  guilty  of  negligence  in 
either  of  the  respects  charged  and  relied  upon,  and,  if 
so,  whether  such  negligence  was  the  direct  and  proxi- 
mate cause  of  the  death  of  George  H.  Cox.  Of  the 
several  acts  of  neglig-ence  charged,  only  the  following 
are  relied  upon  :  That  the  train  was  run  over  the 
section  at  a  negligent  and  dangerous  speed,  and  in 
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violatioii  of  the  rules  prescribed ;  that  the  train 
was  run  at  a  negligent  and  dangerous  speed  over 
the  switch  where  the  accident  happened,  in  violation  of 
said  rule  128 ;  that  defendant  was  negligent  in  not 
causing  the  said  sections  to  be  examined  in  advance  of 
the  coming  of  said  train. 

3.  As  to  whether  the  train  was  run  from  De  Witt  to 
near  Low  Moor  at  a  negligent  speed  we  need  not 
inquire,  as  there  is  nothing  to  show  that  the  speed  of 
the  train  from  De  Witt  to  Low  Moor  was  the  cause  of 

the  death  of  plaintiff's  intestate.  It  does  not 
fmu^riaT  appear  but  that  the  limb  which  caused  the 
BrM«Bc«.  derailment  would  have  been  caught  up  and. 

carried  along  as  it  was  had  the  speed  of  the 
train  been  less  than  it  w^as.  We  think  there  is  no 
evidence  to  sustain  the  first  charge  relied  upon. 

We  have  seen  that  the  train  was  slowed  to  about  13 
to  15  miles  an  hour  in  passing  the  switch,  and  that  it 
was  not  intended  to  stop  the  train  at  the  station  of  Low- 
Moor.  Plaintiff  contends  that  this  speed  was  in  viola- 
tion of  said  rule  128,  and  therefore  presumably  negli- 
gent, and  that  that  speed  was  the  cause  of  the  derail- 
ment and  turning  over  of  the  engine,  and  of  the  death 
of  his  intestate.     Appellant  contends,  and  the  evidence 

shows  without  conflict,  that  the  purpose  of 
clwer''***"***    rule  128  is   to  prevent   rear-end   collisions 

with  cars  or  trains  within  station  limits ; 
that  the  reason  for  the  rule  is  not  that  it  is  more  dan- 
gerous to  run  over  a  switch  of  this  kind  than  upon  any 
other  part  of  the  track,  but  is  that  engines  and  trains 
may  be  under  such  control  within  station  limits  as  that 
they  can  be  stopped  in  time  to  avoid  collisions  with 
other  trains  or  cars  that  may  be  on  the  track  within 
station  limits.  Whatever  may  be  the  reason  for  the 
rule,  we  are  clearly  of  the  opinion  that  the  speed  of  the 
train  was  not  the  cause  of  this  accident,  and  that,  with 
the  limb  carried  along  as  it  was,  the  accident  would 
have  occurred  if  the  speed  had  been  at  the  rate  of  3  or 
5  miles  per  hour  less  than  it  was.  Had  the  speed  been 
but  10  miles  per  hour,  the  derailment  and  overturning 


Am.  A,  Eng. 
R.  Cas. 


DEATH  BY  WRONGFUI.  ACT. 
Cox  V.  Chicago  &  N.  W.  Ry.  Co. 


609 


of  the  engrine  would  as  surely  have  followed  as  it  did 
at  13  to  15  miles  per  hour.  We  think,  under  the  evi- 
dence as  to  the  purpose  of  rule  128,  and  the  construc- 
tion gfiven  to  it  by  employees,  the  engineer  was  not 
neg-lig-ent  in  running  ^t  from  13  to*  15  miles  per  hour 
over  that  switch  ;  but,  conceding*  that  he  was,  we  are 
clearly  of  the  opinion  that  the  limb,  not  the  speed,  was 
the  direct  and  proximate  cause  of  the  accident. 

As  to  the  charge  that  the  defendant  was  negligent  in 
not  causing  the  section  to  be  examined  in  advance  of 
the  coming  of  the  train,  we  have  this  state 
of  facts  :  The  train  stopped  but  a  short  TrVeki-EfWeiee. 
time  at  De  Witt,  and  the  storm  started  in 
while  it  was  there,  and  lasted  from  20  to  30  minutes. 
Though  it  had  abated  somewhat  at  the  time  the  train 
left  De  Witt,  at  8:20,  it  continued  to  blow  with  con- 
siderable violence  up  to  the  time  of  the  accident,  at  9 
o'clock.  *  It  will  be  seen  that  but  little  more  than  20 
minutes  elapsed  between  the  commencement  of  the 
storm  and  the  passage  of  the  train  over  the  Malone  sec- 
tion, and  only  about  40  minutes  between  its  commence- 
ment and  the  accident.  The  tree  from  which  the  limb 
was  blown  that  caused  the  accident  stood  immediately 
east  of  the  Brophy  Creek  bridge,  and  within  the  limits 
of  the  Malone  section.  Samuel  Gilbert  was  employed 
as  a  trackman  on  that  section,  and  testifies  that  they 
went  in  from  their  work  for  the  night  about  6  o'clock, 
but  went  out  again  between  8  and  9  o'clock.  He  says  : 
*'I  can't  tell  exactly  what  time  it  was  ;  it  was  during 
the  time  of  the  storm."  He  says  that  the  train  passed 
Malone  as  they  were  taking  the  car  out  of  the  house, 
and  that  they  followed  the  train  down  as  far  as  the  end 
of  their  section.  Now,  it  is  apparent  from  this  uncon- 
tradicted testimony  that,  within  but  little  over  20  min- 
utes after  the  commencement  of  this  storm,  these  track- 
men were  out  inspecting  the  track.  The  court  refused 
an  instruction  submitting  the  question  to  the  jury  as  to 
whether  the  sectionmen  at  Malone  were  guilty  of  neg- 
ligence in  not  making  an  inspection  of  the  track  before 
the  train  passed  over  it,  and  instructed  the  jury,  in 
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effect,  as  follows :  That  there  was  no  evidence  to 
justif}'  a  finding-  that  the  sectionmen  at  Malone  were 
guilty  of  negligence  in  not  making  an  inspection  of 
the  track  before  the  train  passed  ;  that  there  was  no 
evidence  that  the  inspection  made  was  not  made  as  soon 
as  it  could  reasonably  be  done.  While  it  is  true  that 
there  is  necessity  for  promptness  on  such  occasions, 
and  that  the  rules  require  promptness,  and  do  not 
exempt  employees  from  going  into  a  storm,  yet  we 
think  the  brief  time  that  elapsed  between  the  com- 
mencement of  the  storm  and  the  time  that  the  section- 
men  at  Malone  were  out  on  the  track  justifies  the  in- 
struction given  and  the  refusal  to  give  that  asked.  In 
other  words,  w^e  are  of  the  opinion  that  the  plaintiff 
failed  to  establish  this  third  charge  of  negligence. 

After  a  careful  examination  of  the  record  before  us, 
we  are  led  to  concur  in  that  further  remark  of  the  pre- 
siding judge  that,  in  his  judgment,  under  the  evidence, 
this  was  an  accident  for  which  no  one  was  to  blame. 
We  have  examined  the  instructions  refused  in  connec- 
tion with  those  given,  and  fail  to  discover  wherein  any 
principle  of  law  applicable  to  the  facts  of  this  case, 
presented  in  those  asked,  is  not  substantially  embraced 
in  those  given.  The  instructions  asked  and  refused 
are  grounded  largely  upon  the  questions  we  have 
already  considered,  and  the  refusal  is  sustained  by  what 
we  have  said.  Though  the  verdict  is  not  to  be  sanc- 
tioned, yet,  treating  it  as  virtually  a  verdict  for  the 
defendant,  we  think  it  is  fully  sustained  by  the  evi- 
dence, or,  in  other  words,  that  the  plaintiff  failed  to 
establish  his  right  to  recover  in  any  sum  whatever,  and, 
therefore,  that  the  court  did  not  err  in  refusing  a  new 
trial,  and  its  judgment  is  affirmed. 

NOTE. 

Storms — Inspection  of  Track — Duty  of  Conipany. — In  the  case  of 
violent  storms,  the  company  should  inspect  its  lines  with  more  than 
ordinary  promptitude,  particularly  those  portions  which  are  most 
liable  to  injury  by  storms  or  flood.  Libby  v,  Maine  Cent.  R.  Co.. 
58  Am.  &  Eng.  R.  Cas.  81,  85  Me.  34;  St.  Louis  &  S.  F.  R.  Co.  r. 
George,  85  Tex.  150,  19  S.  W.  Rep.  1036.  And  in  some  cases  it  is 
held  that  such  inspections  should  be  made  both  during  and  after 
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the  storms.     Hardy  v.  North  Carolina  Cent.  R.  Co.,  74  N.  Car.  734 ; 
International,  etc.,  R.  Co.  v.  Halloren,  53  Tex.  46. 

Same — Washout — Failure  to  Discover — Negligence. — In  an  action 
to  recover  for  an  injury  to  an  engineer  caused  by  his  running  his 
engine  into  an  excavation  made  by  a  washout,  the  evidence  showed 
that  there  had  been  a  sudden  and  tremendous  rainfall  at  and  about 
the  place  of  the  accident,  which  was  unprecedented  in  that  locality. 
The  culvert  and  embankment  had  stood  from  the  time  of  their 
erection,  about  30  years  before,  and  there  had  been  no  trouble  there 
previously.  The  roadmaster  sent  several  hands  to  a  place  about 
two  miles  from  that  point  where  it  was  supposed  trouble  might 
occur.  The  heavy  rainfall  took  place  within  an  hour  and  a  half  and 
two  hours  of  the  arrival  of  the  train  at  the  point  of  the  accident. 
Held  J  that  the  question  whether  the  company  was  negligent  in  not 
knowing  of  the  washout  so  as  to  give  the  plaintiff  warning  was  one 
of  fact  for  the  jury.  Central  R.  &  B.  Co.  v,  Kent,  Ga.  Sup.  Ct., 
Feb.  10,  1890. 
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O'Keefe. 

{Supreme  Court  of  Illinois^  Nov.  /,  iSg/,) 

Action  for  Wrongful  Killing — Passengers — Boarding  a  Moving 
Train.* — After  the  train  had  commenced  moving  from  the  station, 
and  the  door  for  admitting  passengers  from  such  station  had  been 
locked,  the  deceased,  the  holder  of  a  free  pass  over  the  road,  boarded 
the  moving  train,  and  being  unable  to  effect  an  entrance  because  of 
the  locked  door,  remained  upon  the  platform  of  the  car  until  knocked 
ofiF  by  the  shock  of  a  collision,  which  took  place  before  the  conductor 
had  time  to  admit  him  into  the  car.  //eld,  that  he  was  not  an 
accepted  passenger  and  it  was  error  to  refuse  to  instruct  the  jury 
that  such  evidence  was  insufficient  to  a  warrant  for  the  defendant. 

Appeal  from  Fourth  district  appellate  court.  Jie- 
versed. 

William  H.  Green,  for  appellant. 
W.  A.  Schwartz,  for  appellee. 

Cartwright,  J.  This  case  was  before  this  court 
on  a  former  appeal,  and  the  judg-ment  appealed  from 
was  reversed.     Railroad  Co.  v,  O'Keefe,  154  111.  508, 

*See  note  at  end  of  case. 
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39  N.  £.  606.  The  case  has  been  a^in  tried,  resaltin^ 
in  a  verdict  and  judgment  for  $3,000,  and  the  appellate 
court  has  afiBrmed  that  judgment.  The  facts  will  be 
found  stated  in  the  former  report  of  the  case,  and  will 
not  be  repeated  in  full  in  this  opinion.  The  gfround 
upon  which  defendant  was  charged  at  the  trial  with 
liability  for  the  death  of  O'Keefe  was  that  he  became  a 
passenger  on  defendant's  train  from  Anna  to  Carbon- 
dale,  and  was  killed  through  the  negligence  of  defend- 
ant in  the  collision  with  the  other  train.  At  the  close 
of  the  evidence  the  defendant  asked  the  court  to  instruct 
the  jury  that  such  evidence  was  not  sufficient  to  author- 
ize a  verdict  for  the  plaintiff,  and  that  they  should  find 
the  defendant  not  guilty.  The  instruction  was  refused, 
and  the  defendant  excepted.  The  contention  here  is 
that  the  instruction  should  have  been  given,  because 
the  evidence  did  not  fairly  and  legally  tend  to  prove 
that  deceased  was  a  passenger,  or  that  he  was  exercis- 
ing ordinary  care  and  prudence  when  killed,  while  it 
was  necessary  for  the  plaintiflF  to  establish  both  these 
propositions  by  some  affirmative  evidence  in  order  to 
recover. 

« 

Considering  the  latter  of  these  propositions  first,  a 
reference  to  the  opinion  of  the  court  upon  the  former 
appeal  shows  that  the  judgment  was  reversed  for  error 
of  the  court  in  instructing  the  jury  as  matter  of  law 
that  it  was  not  negligence,  of  itself,  for  O'Keefe  to  ride 
on  the  steps  or  platform  of  the  car.  It  was  further 
said  that  an  assumption  of  negligence  on  the  part  of  the 
defendant,  or  that  the  deceased  was  not  negligent, 
could  not  be  stated,  under  the  facts  of  the  case,  as  a 
matter  of  law.  The  evidence  did  not  greatly  diflFer  in 
■the  two  trials,  and  we  adhere  to  the  previous  holding 
that  on  the  question  of  negligence  the  case  might  prop- 
erly have  been  submitted  to  the  jury. 

It  was  also  necessary  for  the  plaintiflF  to  prove  that 
the  relation  of  passenger  and  carrier  existed  between 
the  deceased  and  defendant.  This  relation,  which  was 
claimed  to  exist,  is  a  contract  relation.  A  railroad 
company  holds  itself  out  as  ready  to  receive  and  carry, 
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and  is  bound  to  receive  and  carry,  all  passengers  who 
offer  themselves  as  such  at  the  places  provided  for  tak- 
ing passage  on  its  trains,  and  who  take  such  passage  in 
the  cars  provided  for  passengers.  When  one  so  pre- 
sents himself,  the  contract  relation  under  which  he 
acquires  the  rights  of  a  passenger  may  be  either  express 
or  may  be  implied  from  the  circumstances.  If  a  person 
goes  upon  cars  provided  by  the  railroad  company  for 
the  transportation  of  passengers  with  the  purpose  of 
carriage  as  a  passenger  with  the  consent,  express  or 
implied,  of  the  railroad  company,  he  is  presumptively 
a  passenger.  4  Elliott,  R.  R.  §  1578.  Both  parties 
must  enter  into  and  be  bound  by  the  contract.  The 
passenger  may  do  this  by  putting  himself  into  the  care 
of  the  railroad  company  to  be  transported,  and  the 
company  does  it  by  expressly  or  impliedly  receiving 
him  and  accepting  him  as  a  passenger.  The  acceptance 
of  the  passenger  need  not  be  direct  or  express,  but 
there  must  be  something  from  which  it  may  be  fairly 
implied.  One  does  not  become  a  passenger  until  he  has 
put  himself  in  charge  of  the  carrier,  and  has  been  ex- 
pressly or  impliedly  received  as  such  by  the  carrier. 
Bricker  v.  Railroad  Co.,  132  Pa.  St.  1,  18  Atl.  983; 
Webster  v.  Railroad  Co.,  161  Mass.  298,  37  N.  E.  165; 
4  Elliott,  R.  R.  §  1581.  Deceased  was  the  holder  of  a 
free  pass  on  the  road,  but  that  fact  alone  would  not 
create  the  relation  of  passenger  and  carrier.  The  pur- 
chase of  a  ticket  does  not  make  one  a  passenger  unless 
he  comes  under  the  charge  of  the  carrier,  and  is  accepted 
for  carriage  by  virtue  of  it.  If  a  ticket  holder  should 
offer  himself  as  a  passenger,  and  should  be  refused  trans- 
portation, there  would  be  a  liability  for  consequent  dam- 
ages ;  but  it  would  not  be  a  liability  to  him  as  a  passen- 
ger, or  on  account  of  the  relation  of  passenger  and  carrier, 
but  would  be  a  liability  for  the  refusal  to  enter  into  that 
relation,  and  to  permit  him  to  become  a  passenger. 
The  uncontroverted  evidence  bearing  upon  the  question 
whether  O'Keefe  became  a  passenger  was  as  follows : 
He  lived  about  300  yards  north  and  50  yards  east  of  de- 
fendant's station  at  Anna.     The  limited  vestibuled  train 
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on  defendant's  road  came  from  the  south,  and  stopped 
at  the  station,  while  he  was  sitting  at  the  table  at  home 
eating"  breakfast.  The  train  consisted  of  a  bag-gage 
car,  two  coaches,  and  a  sleeping-  car.  It  was  a  solid 
vestibuled  train,  the  vestibules  filling  the  spaces  be- 
tween the  cars,  with  a  door  at  each  entrance  and  exit  to 
and  from  the  platforms  of  the  passenger  coaches.  These 
doors  are  opened  at  the  stations  to  discharge  passengers 
who  have  reached  their  destination  and  to  receive  those 
desiring  to  become  passengers,  and  these  are  the  places 
where  passengers  present  themselves  to  take  passage. 
While  this  train  was  at  the  station  at  Anna,  it  was  pre- 
pared for  the  reception  of  passengers  desiring  to  be 
transported  to  other  stations  by  opening  the  doors,  and 
passengers  for  Anna  were  discharged  at  the  station. 
When  the  doors  are  closed,  a  person  on  the  outside  can- 
not get  in,  and  when  the  business  at  that  station  had 
been  done  the  doors  designed  for  the  admission  of  pas- 
sengers were  closed,  and  the  train  left  the  station  as  a 
solid  train,  closed  and  inaccessible  up  to  the  platform 
next  the  tender  in  front  of  the  baggage  car.  When  the 
train  was  moving  from  the  station,  O'Keefe  took  his 
hat,  and  ran  out  of  the  door,  and  ran  to  the  railroad 
track,  and  south  towards  the  approaching  train.  When 
he  met  the  train,  it  was  going  three  or  four  miles  an 
hour,  and  he  climbed  on  the  platform  next  the  tender 
at  the  front  end  of  the  baggage  car.  As  he  passed  his 
house,  his  wife  saw  him  standing  on  the  platform,  with 
his  back  against  the  baggage-car  door.  The  engineer 
and  conductor  saw  him  climb  on  the  platform,  but  did 
not  see  him  afterwards,  and  the  conductor  did  not 
know  who  he  was.  He  was  not  seen  after  his  wife  saw 
him,  until  he  was  found  dead,  sitting  on  the  step  of  the 
platform,  holding  the  guard  rail  with  one  hand.  When 
found  he  had  a  piece  of  paper  in  one  hand,  and  a  pencil 
was  lying  on  the  ground.  After  leaving  Anna,  the 
conductor  went  through  the  train,  commencing  at  the 
north  end  of  the  first  passenger  coach  next  the  bag- 
gage catr,  and  going  the  entire  length  of  the  train.  He 
then  came  back,  unlocked  the  door  to  the  baggage  car, 
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and  went  in,  as  he  said,  to  see  about  the  person  who 
g-ot  on  the  platform,  and,  seeing  the  other  train  ap- 
proaching", he  and  the  bag-gage  man  jumped  off  through 
the  side  door.  The  question  is  whether  these  facts 
fairly  tend  to  establish  the  relation  of  passenger  and 
carrier,  between  O'Keefe  and  the  defendant  by  show- 
ing- that  he  had  put  himself  in  the  care  of  the  defendant 
as  a  passenger,  and  had  been  expressly  or  impliedly 
received  and  accepted  as  such  by  the  defendant  through 
any  authorized  agent.  .  We  think  that  they  do  not.  He 
did  not  go  upon  the  train  at  the  station  provided  for  the 
reception  of  passengers,  and  did  not  take  any  place  pro- 
vided for  the  reception,  accommodation,  or  carriage  of 
passengers.  He  did  not  comply  with  any  of  the  ordi- 
nary customs  under  which  defendant  held  itself  out  as 
ready  to  receive  and  carry  passengers,  or  under  which 
they  are  received  or  carried.  It  is  said  that  he  no 
doubt  tried  to  open  the  baggage-car  door,  and  the  infer- 
ence intended  is  that  he  tried  to  put  himself  in  charge 
of  defendant  as  a  passenger  in  a  proper  place.  There 
is  no  evidence  of  the  supposed  fact,  and,  if  there 
were,  it  could  make  no  difference.  It  will  certainly 
not  be  claimed  that  defendant  was  bound  to  have  the 
bag-gage-car  door  open  so  as  to  give  access  to  its  pas- 
senger coaches  by  way  of  the  baggage  car ;  but,  even 
if  that  were  a  wrong  to  him,  he  could  not  become  a 
passenger  by  attempting  to  get  in  that  door  any  more 
than  if  he  had  attempted  to  open  one  of  the  vestibule 
doors,  which  was  locked,  and  had  failed.  He  had  not 
put  himself  in  the  care  of  the  defendant  as  a  passenger. 
Of  course,  the  fact  that  the  engineer  knew  that  de- 
ceased climbed  upon  the  train  would  not  make  him  a 
passenger,  since  an  engineer  is  not  authorized  to  act 
for  the  defendant  in  such  a  matter,  or  to  accept  passen- 
gers. Nor  do  we  think  that  the  mere  fact  of  the  con- 
ductor knowing  that  some  one  had  boarded  the  moving 
train  on  the  platform  between  the  tender  and  baggage 
car,  and  might  still  be  there,  is  evidence  tending  to 
show  that  defendant  accepted  him  as  a  passenger.  The 
conductor  did  not  know  who  he  was,  or   what  he  was 
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there  for,  whether  as  a  passenger  or  otherwise.  As 
conductor,  he  peformed  the  usual  duties  after  leacvmg 
the  station,  and  had  not  reached  this  platform  next  the 
tender  when  the  accident  occurred.  He  had  done  noth- 
ing- in  the  matter  one  way  or  the  other.  The  train 
was  moving  slowly  when  O'Keefe  climbed  on,  but  that 
fact  is  only  material  on  the  question  of  negligence  on 
his  part  in  boarding  a  moving  train.  The  train  had 
left  the  station,  and  there  would  be  no  difference,  so 
far  as  creating  a  relation  of  passenger  and  carrier  was 
concerned,  whether  he  got  on  there  or  at  some  other 
place  between  stations  where  the  train  was  moving 
slowly.  Of  course,  he  might  have  ridden  on  the  plat- 
form in  safety  but  for  the  collision,  and  so,  also,  be 
might  on  the  engine  or  tender  or  elsewhere  on  the  train 
where  passengers  are  not  carried.  That  fact  concerns 
only  the  question  of  negligence,  and  is  not  material  on 
the  question  whether  he  became  a  passenger.  As  we 
have  concluded  that  there  was  no  evidence  tending  to 
establish  one  necessary  element  for  a  recovery, — that 
deceased  was  a  passenger  on  defendant's  train, — it  fol- 
lows that  for  such  failure  of  proof  the  instructions 
asked  should  have  been  given.  The  judgments  of  the 
appellate  court  and  circuit  court  are  reversed,  and  the 
cause  is  remanded  to  the  circuit  court.  Reversed  and 
remanded. 

Carter,  J.  (dissenting).  I  do  not  concur  in  the 
decision  rendered  by  this  court  in  this  case.  It  is  held, 
as  it  was  held  when  this  cause  was  before  us  at  a  former 
term  (154  111.  508,  39  N.  E.  606),  that  it  was  a  question 
for  the  jury  to  determine  whether  the  deceased  was 
himself  guilty  of  negligence  or  not,  and  the  judgment 
below  is  not  rendered  for  lack  of  evidence  showing  due 
care  on  his  part  for  his  own  safety.  So  far  I  am  satis- 
fied with  the  decision,  but  I  dissent  from  the  coaclu- 
sion  reached  that  there  was  not  sufficient  evidence  to 
go  to  the  jury  tending  to  prove  that  the  deceased  was 
a  passenger  on  appellant's  train  when  he  was  killed. 
It  is  established  that  the  collision  of  the  two  trains 
which  caused  O'Keefe's  death  was  caused  by  the  neg- 
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lig-ence  of  appellant.     This  question  is  not  controverted, 
but  this,  the  second  judg'ment  for  appellee,  is  reversed 
on  the  sole  ground  that,  considered  as  a  question  of 
law,  not  of  fact,  O'Keefe  was  not  a  passeng-er  at  the 
time  of  the  accident.     It  seems  clear  to  me  that,  if  he 
was  not  a  passenger,  he  was  a  trespasser.     If  not, 
what  was  his  relation  to  the  company  ?     Now,  if   he 
was  a  trespasser,  he  was  guilty  of  negligence  in  getting 
upon  the  train  under  the  circumstances  shown   by  the 
evidence  and  riding  on  the  platform  as  he  did  ;  but  it 
has  been  twice  held  in  this  case  that  that  was  a  ques- 
tion of  fact  upon  which  this  court  cannot  set  aside  the 
finding  of  the  jury.     So,  also,  in  my  opinion,  is  the 
judgment  below  conclusive  upon  the  question  whether 
he  was  a  passenger  or  not.     That  is  equally  a  ques- 
tion of  fact  under  the  evidence.     When  the  jury  found 
that  O'Keefe  was  not  a  trespasser,  and    was  in  the 
exercise  of  due  care  for  his  own  safety,  and  when  this 
court  confirms  that  finding,  it  logically  follows,  as  it 
appears  to  me,  that  he  was  rightfully  on  the  train  as 
a  passenger,  for  there  was  no  pretense  that  he  was 
there  in  any  other  capacity.     The  evidence  shows  that 
O'Keefe  had  a  contract  with  appellant  to  deliver  to  it 
a  large  number  of  railroad  ties,  and  in  connection  with 
this  contract  had  received  from  the  company  a  pass 
over  its  road  to  enable  him  to  travel  to  and  from  differ- 
ent points  in  carrying  out  the  terms  of  the  contract. 
He   had  occasion  frequently  to  pass  over  appellant's 
road,  using  this  pass,  and  sometimes,  with  knowledge 
of  the  trainmen,  riding  in  the  baggage  car.     For  pur- 
poses connected  with  his  contract  relating  to  the  de- 
livery of  ties,  it  became  important  on  the  morning  in 
question  that  he  should  take  the  train  upon  which  he 
afterwards  met  with  the  accident  at  Anna  for  another 
station  on  the  road.    Failing  to  get  to  the  depot  in  time 
to  take  the  train,  he  was  compelled,  to  avoid  being 
left,  to  climb  on  the  forward  platform  of  the  baggage 
car  while  the  train  was  passing  him,  and  was  moving 
at  the  rate  of  three  or  four  miles  an   hour  ;  the  train 
being  a  fast  one,  and  the  passenger  coaches  vestibuled. 
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The  engineer  and  conductor  saw  him  g-et  upon  the 
train,  but  the  conductor  testified  that  he  did  not  know 
at  the  time  that  it  was  O'Keefe  ;  but  it  is  not  held  any- 
thing- to  indicate  that  he  objected  to  the  carrying  of 
O'Keefe  in  the  manner  now  complained  of.  About  15 
minutes  after  the  train  had  left  Anna,  the  collision  oc- 
curred in  which  he  was  killed.  The  deceased  was 
found  sitting"  upon  the  steps  crushed  between  the  for- 
ward end  of  the  bag-gage  car  and  the  tender.  Whether, 
after  getting  upon  the  train,  he  could  have  passed 
through  the  door  at  that  end  of  the  baggage  car,  and 
by  that  means  have  proceeded  to  the  passenger  coaches, 
was  a  controverted  question  under  the  evidence.  It  is 
apparent  that  O'Keefe  entered  upon  the  train  for  the 
purpose  of  taking  passage  and  of  becoming  a  passenger. 
He  was  not  injured  in  the  act  of  boarding  the  train,  so 
that  it  was:  immaterial  whether  he  got  upon  the  train 
at  the  station  or  afterwards,  when  it  was  in  motion, 
unless  it  could  be  considered  as  affecting  the  question 
whether,  by  getting  upon  the  train  where  he  did,  he 
became  a  passenger  or  not ;  and  that  would  be  a  ques- 
tion of  fact  settled  in  the  appellate  court.  The  jury 
were  authorized  from  the  evidence  to  find  that  he  did 
all  he  could  under  the  circumstances  to  become  such 
passenger  ;  that  he  had  the  right  of  passage  on  the 
train  ;  that  he  was  upon  the  train  with  the  implied 
consent  of  appellant ;  and  that  while  on  such  train, 
and  before  he  could  enter  a  passenger  coach  provided 
for  the  carriage  of  passengers,  he  was  killed  through 
the  negligence  of  appellant.  If  they  so  found,  then  I 
think  it  follows  that  they  must  have  found  that  he  was 
a  passenger.  The  jury  had  the  right  to  find  from  all 
the  circumstances,  including  the  fact  that,  after  the 
conductor  saw  him  get  on  the  front  end  of  the  baggage 
car,  he  went  from  the  other  end  of  that  car  through 
the  train,  taking  the  fares  of  passengers,  without  say- 
ing anything  to  O'Keefe,  and  without  interfering  with 
him  in  any  way,  that  he  did  not  object  to  his  riding  in 
that  way  ;  that  is,  to  find  implied  consent  on  the  part 
of  the  company.     In  Thomp.  Carr.  42,  43,  it  is  said  : 
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"The  whole  matter  seems  to  depend  largely  upon  the 
intention  of  the  person  at  the  time  he  enters  the  boat  or 
cars,"  etc.  See,  also,  Railway  Co.  v.  Williams,  140 
111.  275,  29  N.  E.  672  ;  Railroad  Co.  v.  Mehlsack,  131 
111.  61,  22  N.  E.  812.  It  is  said  by  Mr.  Elliott,  in  his 
late  work  on  Railroads  (volume  4,  §  1578) :  '*We  think 
it  is  safe  to  say  that  the  general  rule  is  that  every  one 
on  the  passenger  trains  of  a  raihoad  company,  and 
there  for  the  purpose  of  carriage,  with  the  consent, 
express  or  implied,  of  the  company,  is  presumptively  a 
passenger."  It  is,  I  think,  clear,  from  the  authorities, 
that  it  was  a  question  of  fact  whether  or  not  the  de^ 
ceased  was  a  passenger  at  the  time  he  was  killed,  and 
that  this  question  does  not  come  within  the  rule  laid 
down  by  this  court  in  Simmons  v.  Railroad  Co.,  110 
111.  346,  and  other  cases,  that:  "When  the  evidence 
given  at  the  trial,  with  all  inferences  that  the  jury 
could  justifiably  draw  from  it,  is  so  insufficient  to  sup- 
port a  verdict  for  the  plaintiff  that  such  a  verdict,  if 
returned,  must  be  set  aside,  the  court  is  not  bound  to 
submit  the  case  to  the  jury,  but  may  direct  a  verdict 
for  the  defendant."  By  the  verdicts  of  two  juries, 
followed  by  two  judgments  of  the  trial  court,  and  two 
judgments  of  affirmance  by  the  appellate  court,  it. has 
been  determined  as  a  question  of  fact  from  the  evidence 
that  the  relation  of  carrier  and  passenger  existed  be- 
tween appellant  and  the  plaintifi^'s  intestate.  The  first 
judgment  was  reversed  by  this  court  without  any  inti- 
mation that  upon  the  record  (substantially  the  same  as 
the  one  now  before  us)  the  plaintiff  had  no  case,  and 
the  cause  was  sent  back  for  another  trial  for  what  pur- 
pose ?  Simply  for  the  plaintiff  to  be  told  after  such 
trial,  and  another  weary  journey  to  this  court,  that  she 
never  had  any  case  to  be  submitted  to  a  jury. 

NOTE. 

Passengers — Person  Boarding  Moving  Train. — A  person  who  gets 
upon  a  train  after  it  has  started  does  not  become  a  passenger  until 
he  reaches  a  place  of  safety  inside.  Merrill  v.  Eastern  R.  Co.,  139 
Mass.  238,  52  Am.  Rep.  705. 

An  intending  passenger  arrived  in  haste  at  a  station  just  as  his 
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train  was  pulling'  out,  and  on  being  asked  bj  the  engineer  if  he  was 
a  passenger  for  the  train,  answered  in  the  affirmative  whereupon 
the  engineer  slowed  up  the  train  for  him  and  he  inadvertently  got 
upon  the  front  platform  of  the  express  car  and  was  thrown  and 
injured,  owing  to  ice  being  upon  the  railing  and  platform.  Held, 
that  he  was  not  a  passenger.  Ohio,  etc.,  R.  Co.  v.  Allender,  59  111. 
App.  620. 

As  to  who  are  passeng-ers,  see  41  Am.  &  Eng.  R.  Cas.  63,  where 
the  authorities  are  collected  in  an  extensive  note. 


Behlmer 
Louisville  &  N.  R.  Co.  ct  al. 

{Circuit  Court  of  Appeals,  Fourth  Circuit,  Nov.  3,  iSgf.) 

Interstate  Commerce — Unlawful  Freight  Rates — Order  of  Com- 
mission  Binding  on  Successor. — The  interstate  commerce  commis- 
sion issued  an  order  to  a  railway  company  to  cease  from  making 
unlawful  charges  for  transporting  freight  over  its  own  line  and 
other  lines  with  which  it  had  traffic  arrangements.  Within  a  few 
days  after  the  order  was  served  upon  its  receiver  the  road  passed 
into  the  hands  of  an  other  company  under  a  foreclosure  sale.  Held, 
that  the  latter  company  was  chargeable  with  notice  of  such  order, 
and  it  was  binding  upon  the  succeeding  corporation. 

Same — Water  Competition — Meeting  Lines. — In  order  to  justify  a 
greater  charge  for  a  short  haul  than  a  long  one,  because  of  water 
competition,  the  transportation  as  to  which  such  competition  exists 
must  be  concerning  freight  to  the  longer-distance  point,  which,  if 
not  carried  to  such  point  by  the  road  giving  the  rate  complained  of, 
could  reach  that  point  by  water,  one  line  not  meeting  another  line 
for  the  carriage  of  freight  unless  capable  of  performing  such 
service  if  the  other  did  not. 

Long  and  Short  Hauls — Dissimilar  Conditions. — In  order  to  justify 
a  carrier  of  freight  for  charging  more  for  a  short  haul  than  a  long 
one  he  must  prove  dissimilar  circumstances  and  conditions  which 
have  a  general  efiPect  upon  the  rates  of  transportation  for  either  the 
longer  or  shorter  distance,  and  not  such  as  are  only  applicable  to  a 
different  class  of  business. 

Competition  between  Companies  Subject  to  the  Statute — Same.*— 
Competition  between  railway  companies  subject  to  the  require- 
ments of  the  statute  (24  Stat.  U.  S.  379)  will  not  warrant  greater 
charges  by  them  for  a  short  haul  than  a  longer  one,  unless  an  order 
to  that  effect  from  the  interstate  commerce  commission   is   hrst 

obtained. 

*- 

*See  notes  at  end  of  case. 
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Discrimination  Benaficial  to  Trade—immaterial  Circun 
The  facts  that  the  lower  rate  of  transportation  for  a.  lon^ 
a  short  one  is  of  importance  to  the  terminus  of  the  long  1 
fits  tbe  section  of  country  along*  the  line  of  the  road, 
trade,  etc.,  do  not  jnstify  such  discrim {nation. 

Appeal,  by  complaiaant  from  the  circuit  coi 
United  States  for  the  district  of  South  Carolii 
versed  and  remanded. 

C.  B.  Northrop,  for  appellant. 
Ed.  Baxter,    W.  A .  Henderson,  J.  W.  Bar, 
B.  Cumming;  and  J.  E.  Burke^  for  appellees. 

Before  GoFF,  Circuit  Judge,  and  Hughes  a 
RIS,  District  Judges. 

GoFF,  Circuit  Judge.  On  the  27th  day 
1894,  the  interstate  commerce  commission  en 
order  requiring  the  appellees  to  cease  and 
desist  on  or  before  the  15th  day  of  July, 
1894,  and  thenceforth  abstain,  from  charging, 
ing,  collecting,  or  receiving  any  greater  com] 
in  the  aggregate  for  the  transportation  of  hay 
commodities  carried,  by  and  under  the  circu 
and  conditions  similar  to  those  appearing  in  t 
from  Memphis,  in  the  state  of  Tennessee,  to  ! 
ville,  in  the  state  of  South  Carolina,  than  that 
poraneously  charged  and  received  for  the  trans 
of  hay  and  such  other  commodities  for  the  loi 
tance  from  Memphis  aforesaid  to  Charlesto: 
state  of  South  Carolina.  Such  order  was  et 
the  result  of  the  hearing  of  the  petition  that  i 
theretofore  filed  before  such  commission  by  tl 
lant,  Henry  W.  Behlmer.  In  his  complaint  s 
alleged,  in  behalf  of  himself  and  other  mercb 
residents  of  Summerville  :  That  the  defenda 
charging  an  unreasonable  and  excessive  rai 
cents  per  100  pounds,  on  hay  in  car-load  I 
Memphis  to  Summerville.  That  Summervi 
incorporated  town,  of  considerable  size  and  im 
situated  on  the  South  Carolina  Hailway,  in  th< 
South  Carolina,  and  22  miles  inland  from  th 
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Charleston,  and  that  said  rate  of  28  cents  per  100 
pounds  IS  9  cents  per  100  pounds  greater  than  the 
defendants  charge  and  receive  for  transporting*  hay  in 
car  loads  from  Memphis,  through  Summerville,  to 
Charleston,  and  that  such  greater  charge  constituted  a 
violation  of  the  long  and  short  haul  clause  of  the  inter- 
state commerce  act.  That  said  rate  of  28  cents  to 
Summerville  was  equal  to  the  rate  of  19  cents  in  force 
on  hay  in  car  loads  from  Memphis,  through  Summer- 
ville, to  Charleston,  with  the  local  rate  of  9  cents  per 
100  pounds  charged  over  the  South  Carolina  Railway 
for  carrying  hay  from  Charleston  back  to  Summerville, 
and  that  the  9  cent  local  rate  which  the  complainant  was 
forced  to  pay,  in  addition  to  the  through  Charleston 
rate,  in  order  to  get  hay  transported  from  Memphis  to 
Summerville,  was  unreasonable  and  excessive.  That 
the  petitioner  carried  on  a  wholesale  hay  and  grain 
business  in  said  town  of  Summerville,  and  was  thus  22 
miles  nearer  than  Charleston  to  the  Western  points 
where  grain  shipments  originated.  That  the  petitioner 
received  at  Summerville  two  car  loads  of  hay  ordered 
by  him,  and  shipped  to  him,  from  Memphis,  Tenn., 
which  hay  was  so  transported  to  him  from  Memphis  to 
Chattanooga,  310  miles,  by  and  over  the  lines  of  the 
Memphis  &  Charleston  Railroad  ;  thence  to  Atlanta, 
Ga.,  152  miles,  by  the  lines  of  the  East  Tennessee, 
Virginia  &  Georgia  Railroad  ;  thence  to  Augusta,  Ga., 
171  miles,  over  the  lines  of  the  Georgia  Railroad ; 
thence  to  Summerville,  115  miles,  over  the  lines  of  the 
South  Carolina  Railway  Company.  That  the  defend- 
ants were  common  carriers,  under  a  common  control 
and  management,  for  continuous  carriage  or  shipment, 
and  were  engaged  in  the  transportation  of  passengers 
and  property  wholly  by  railroad,  between  the  points 
mentioned.  Also,  that  the  two  car  loads  of  hay  referred 
to  were  hauled  from  Memphis  to  Summerville  over  the 
same  line,  in  the  same  direction  as  Charleston,  and 
under  substantially  similar  circumstances  and  condi- 
tions as  was  the  Charleston  traflBc  ;  that  the  haul/rom 
Memphis  to  Summerville  was  22  miles  shorter  than  the 
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haul  from  Memphis  to  Charleston,  and  that  such 
shorter  distance  was  included  in  the  long'er  distance ; 
that  the  petitioner  was  forced  to  pay  28  cents  per  100 
pounds  on  said  shipment  to  Summerville,  the  shorter 
distance,  when  the  rate  to  Charleston,  the  long'er  dis- 
tance, was  19  cents  per  100  pounds  ;  that  the  petitioner 
was  thereby  obliged  to  pay  $56,  in  the  ag-g-reg^ate,  as 
freigfht  on  the  two  car  loads  of  hay  from  Memphis  to 
Summerville,  when  the  same  shipment  would  have 
been  made  by  the  same  roads,  over  the  same  rails,  in 
the  same  direction,  to  Charleston,  a  g^reater  distance  of 
22  miles,  for  a  less  sum,  to  wit,  $38,  in  the  agg'reg'ate. 
The  petitioner  further  alleg^ed  that  the  local  rate  of  9 
cents  per  100  pounds  for  22  miles,  as  also  the  ag-g^reg^ate 
chargfe  of  28  cents  per  100  pounds  from  Memphis  to 
Summerville,  was  excessive  and  unreasonable,  and 
therefore  in  violation  of  the  act  to  regulate  commerce. 
It  was  further  alleg'ed  by  the  petitioner  that  all  of  the 
railway  lines  mentioned  in  the  petition,  and  made  de- 
fendants in  said  proceedings,  were  members  of  the 
Southern  Railway  &  Steamship  Association,  and  that 
the  discrimination  and  excessive  rates  against  Summer- 
ville existed,  not  only  on  hay,  but  on  all  other  articles 
of  interstate  commerce  coming  to  that  place,  greatly  to 
the  detrimentand  disadvantage  of  that  town,  and  to  the 
business  of  its  merchants.  The  petitioner  prayed  that 
the  notice  required  in  such  cases  issue  to  said  railroad, 
and  that  the  interstate  commerce  commission  would  or- 
der that  the  defendants  cease  from  violations  of  the 
law  in  the  particulars  mentioned,  and  for  such  other 
and  further  relief  as  the  commission  might  think  proper. 
The  notice  issued,  and  the  defendants  duly  appeared 
and  filed  their  answers.  The  joint  answer  of  the  re- 
ceivers of  the  East  Tennessee,  Virginia  &  Georgia 
Railway  Company  and  of  the  Memphis  &  Charleston 
Railroad  Company  admits  that  such  companies  are  sub- 
ject to  the  act  to  regulate  commerce,  and,  in  effect,  that 
the  shipment  of  hay  took  place  as  set  forth  in  the  peti- 
tion ;  but  it  was  not  admitted  therein  that  the  rates 
specified  constituted  a  violation  of  the  law,  and  proof  of 
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the  same  was  demanded.  The  answer  of  the  lessees  of 
the  Georgia  Railroad,  as  also  the  answer  of  the  re- 
ceivers of  the  South  Carolina  Railway  Company,  are, 
in  substance,  the  same.  Concerning"  the  petitioner's 
allegations  of  a  violation  of  the  fourth  section  of  the 
interstate  commerce  act,  the  answers  make  the  follow- 
ing averments,  in  substance :  That  the  Georgia  Rail- 
road Company  and  the  other  carriers  complained  against 
have  no  joint  through  tariff  from  Memphis  to  Summer- 
ville,  and  that,  therefore,  they  have  no  "line,"  in  the 
sense  of  said  section,  from  Memphis  to  Summerville, 
on  which  that  section  can  operate  ;  that  the  transporta- 
tion of  the  two  car  loads  of  hay  from  Memphis  to  Sum- 
merville was  not  done  under  substantially  similar  cir- 
cumstances and  conditions  as  the  transportation  of  like 
property  from  Memphis  to  Charleston,  for  the  reason 
that  Summerville  is  a  local  station  on  the  South  Caro- 
lina Railway,  not  on  any  w^ater  route,  and  that  enter- 
prise and  capital  has  not  constructed  more  than  one 
railroad  to  it ;  that  consequently  it  has  not  the  advan- 
tage of  competition  of  carriers,  as  the  said  railroad  on 
which  it  is  located  is  not  compelled  by  competition  to 
choose  between  a  reasonable  rate  and  a  rate  which  is 
much  below  what  is  reasonable  ;  and  that  at  Charleston 
there  exists  competition  with  numerous  other  all-rail 
routes  between  Memphis  and  that  city,  eight  of  which 
are  mentioned  by  name,  and  the  lines  composing  the 
same  set  forth  in  detail.  The  claim  was  made  by  the 
defendants  in  their  answers  that  all  such  lines  were 
actual  competitors  for  business  from  Memphis  to 
Charleston  ;  that  Charleston  was  a  port  on  the  Atlantic 
Coast,  easy  of  access  for  vessels  from  Baltimore,  Phil- 
adelphia, New  York,  Boston,  and  other  Eastern  ports 
from  which  hay  is  shipped  by  water ;  that  if  the  rail- 
roads running  from  Memphis  to  Charleston  charged 
rates  to  all  places  as  high  as  the  rate  to  Summerville, 
although  the  latter  rate  is  in  itself  reasonable,  no  hay 
would  be  shipped  from  Memphis  to  Charleston,  but  the 
latter  city  would  be  supplied  with  hay  from  the  North 
Atlantic  ports,  and  said  railroads   would  not  only  be 
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deprived  of  such  business,  but  that  Memphis  would 
lose  the  hay  market ;  that  the  rates  on  Western  pro- 
duce to  Charleston  and  other  coast  cities  are  made  with 
a  view  to  actual  existing*  water  competition  ;  that  West- 
ern produce,  such  as  grain  and  hay,  can  be  shipped 
from  Chicago  to  Charleston,  through  the  ports  of  New 
York,  Philadelphia,  or  Baltimore,  over  continuous 
water  routes,  by  the  lakes  and  canal,  or  over  combined 
rail  and  water  routes  ;  that  the  all-rail  lines  seeking  to 
do  business  between  Chicago,  Charleston,  and  the  coast 
cities  are  compelled  to  make  their  rates  approximate 
those  offered  by  the  continuous  water  route,  or  the 
combined  rail  and  water  routes  ;  that  the  all-rail  routes 
make  their  rates  as  much  higher  as  the  difference  in 
services  will  permit,  and  those  rates  are  correspond- 
ingly adjusted  from  all  Western  points,  such  as  Evans- 
▼ille,  Cairo,  St.  Louis,  and  Memphis,  the  present  all- 
rail  rates  on  hay  per  100  pounds  being  as  follows  : 
From  Chicago,  33  cents  ;  from  St.  Louis,  28  cents  ; 
from  Louisville,  Evansville,  and  Cairo,  23  cents  ;  from 
Memphis,  19  cents.  The  defendants  claimed,  there- 
fore, that  the  rate  from  Memphis  to  Charleston  on  hay 
was  forced  upon  their  lines  by  actual  existing  water 
competition,  as  well  as  by  other  additional  competition 
beyond  their  control ;  that  the  controlling  element  in 
said  competition  is  the  lake,  canal,  and  ocean  transpor- 
tation between  Chicago  and  Charleston,  or  the  lake 
transportation  from  Chicago  to  Buffalo,  or  other  lake 
j>orts,  thence  by  rail  to  New  York,  and  thence  by  ocean 
to  Charleston,  or  rail  transportation  from  Chicago  to 
Baltimore,  Philadelphia,  or  New  York,  and  thence  by 
ocean  to  Charleston. 

The  case  being  at  issue  upon  the  complaint  and 
aqsAvers  (the  testimony  having  been  duly  taken),  the 
same  was,  after  argument  by  counsel,  duly  submitted 
to  the  commission,  which  directed  the  order  to  the 
appellees  hereinbefore  referred  to ;  and,  as  required 
by  law,  it  caused  a  properly  authenticated  copj'  of  its 
report,  and  of  its  findings  of  facts  and  conclusions 
thereon,  together  with  a  copy  of  said  order,  to  be  de- 
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livered  to  each  and  all  of  the  parties  to  said  cause,  their 
receivers  and  successors  in  operation.  The  defendants 
to  said  proceeding-  before  the  interstate  commerce 
commission  having"  failed  and  refused  to  obey  such 
order,  the  said  Henry  W.  Behlmer  filed  his  petition, 
as  he  was  authorized  by  the  interstate  commerce  law 
to  do,  in  the  circuit  court  of  the  United  States  for  the 
district  of  South  Carolina,  in  which  the  action  had 
before  the  commission  was  fully  set  out,  and  the  refusal 
of  the  defendants  therein  to  comply  with  what  he 
charg-ed  to  be  the  lawful  order  of  the  commission  was 
alleg-ed  ;  and  the  prayer  was  made  that  an  order  be 
entered  granting-  to  the  petitioner  a  writ  of  injunc- 
tion restraining  the  defendants,  their  officers,  ser- 
vants and  attorneys,  from  continuing  in  their  viola- 
tion and  disobedience  to  said  order  of  the  interstate 
commerce  commission,  and  that  finally  an  order 
and  decree  be  issued  restraining-  the  said  defendants, 
and  each  of  them,  and  their  officers,  servants,  and  attor- 
neys, from  further  violating"  or  disobeying-  the  require- 
ments of  said  order  of  the  commission,  and  decreeing 
permanent  obedience  to  the  same,  together  with  such 
further  and  additional  orders  as  are  usually  entered 
under  such  circumstances.  The  court  below  on  the  2d 
day  of  November,  1894,  directed  that  the  defendants 
appear  and  answer  said  petition,  and  show  cause,  if  any 
they  could,  why  the  prayer  of  the  same  should  not  be 
g-ranted.  In  the  same  order  it  was  provided  that  the 
defendants  be  restrained  and  enjoined,  until  the  further 
order  of  the  court,  from  charging,  collecting,  or  receiv- 
ing any  greater  compensation  in  the  aggregate  for  the 
transportation  of  hay  or  other  commodities  carried  by 
them,  under  circumstances  and  conditions  similar  to 
those  in  this  case,  from  Memphis,  in  the  state  of  Ten- 
nessee, to  Summerville,  in  the  state  of  South  Carolina, 
than  that  contemporaneously  charged  and  received  for 
the  transportation  of  hay  and  such  other  commodities, 
respectively,  for  the  longer  distance  from  Memphis  to 
Charleston  ;  and  also  the  South  Carolina  &  Georgia 
Railroad  Company  was  restrained  and  enjoined  from 
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imposing,  chargfing-,  and  collecting-  the  added  local  rate 
of  9  cents  in  addition  to  the  through  rate  of  19  cents  to 
Charleston.  The  case  was  duly  matured,  and  came  on 
to  be  finally  heard  on  the  11th  day  of  December,  1895, 
when,  after  arg-ument,  the  court  took  the  same  under 
advisement,  and  afterwards,  on  the  22d  day  of  January, 
1896,  entered  a  decree  dismissing^  the  bill.  From  this 
decree  the  petitioner  appealed. 

At  the  time  of  the  institution  of  the  proceeding's  be- 
fore the  interstate  commerce  commission,  the  South 
Carolina  Railway  Company  was  represented  by  Daniel 
H.  Chamberlain,  its  receiver,  who  was  made  a  defend- 
ant, and  who  filed  his  answer  to  the  petition.  The 
proceedings  were  instituted  in  December,  1892,  and  the 
order  of  the  commission  issued  on  the  27th  day  of  June, 
1894  ;  but  prior  thereto,  on  April  12,  1894,  the  South 
Carolina  Railway  Company  was  sold  by  virtue  of  a 
decree  of  the  circuit  court  of  the  United  States  for  the 
district  of  South  Carolina,  entered  in  the  cause  of 
Bound  V.  South  Carolina  Railway  Co.  et  aL,  in  which 
said  cause  the  said  Daniel  H.  Chamberlain  had  been 
appointed  such  receiver.  On  the  12th  day  of  May, 
1894,  the  purchaser  of  said  property  under  said  fore- 
closure sale  conveyed  the  same  to  the  South  Carolina 
&  Georg-ia  Railroad  Company,  a  defendant  herein. 
That  company  moved  the  court  below  to  dismiss  these 
proceeding's,  so  far  as  it  was  concerned,  for  the  reason 
that  there  was  no  evidence  before  the  court  of  any 
notice  to,  or  service  of  the  same  upon,  said  company,  of 
the  institution  of  this  action  before  the  interstate  com- 
merce commission,  nor  any  evidence  of  any  refusal  or 
negflect  by  it  to  obey  the  order  of  the  commission.  The 
court  below  was  of  opinion  that  there  was  no  evidence 
of  the  service  of  the  commission's  order  on  the  South 
Carolina  &  Georgia  Railway  Company,  nor  of  its  re- 
fusal or  neg-lect  to  obey  the  same  ;  but  as  there  were 
other  defendants,  as  to  whom  it  was  necessary  to  dis- 
pose of  the  questions  raised,  the  court  proceeded  to  a 
decree  concerning*  the  same. 

The  petition  filed  in  the  court  below  avers  that  the 
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findings  and  conclusions  of  the  commission  in  the 
matter  of  the  petition  filed  before  it  by  the  appellant, 
tog-ether  with  a  copy  of  the  order  and  notice,  were 
delivered  to  each  and  all  of  the  parties  to  the  cause, 
their  receivers  and  successors  in  operation.  We  think 
the  evidence  sufficiently  sustains  these  allegations. 
The  South  Carolina  Railway  Company  had  due  notice 
of  the  proceeding's  before  the  commission,  and  filed  its 
answer,  through  its  receiver ;  and  it  plainly  appears 
that  a  registered  letter  w^as  sent  from  the  office  of  the 
secretary  of  the  commission  in  July,  1894,  and  duly 
delivered  at  Charleston  to  the  successor  of  said  South 
Carolina  Railway  Company  (the  South  Carolina  & 
Georgia  Railroad  Company),  which  contained  a  copy 
of  the  opinion  and  order  of  the  interstate  commerce 
commission  made  and  filed  in  the  matter  of  said  peti- 
tion. That  such  copy  was  received  by  the  South 
Carolina  &  Georgia  Railroad  Company  is  not  doubted, 
and  the  point  relied  upon  by  that  company  in  its  motion 
to  dismiss  made  in  the  court  below  was  that  the  name 
of  the  South  Carolina  &  Georgia  Railroad  Company  is 
not  mentioned  in  said  order  and  opinion,  and  the 
further  fact  that  said  company  was  organized  after  the 
date  when  such  order  and  opinion  were  made  and  filed. 
In  our  judgment,  this  position  of  the  South  Carolina  & 
Georgia  Railroad   Company  is  without  merit.     So  far 

as  the  questions  involved  in  this  controversy 
m«K"-uiu?fii  are  concerned,  we  think  it  had  sufficient 
oSer"f  cImu.  notice,  and  in  fact  that  it  was  bound  by  the 
8ie«Mw'*  •"     notice  served  upon,  and  the  answer  filed  by, 

the  receiver  of  the  South  Carolina  Railway 
Company.  The  petitioner,  in  his  complaint  filed  with 
the  commission,  charged  the  South  Carolina  Railway 
Company  and  its  receiver  with  unlawfully  charging  an 
unreasonable  rate  of  freight  on  certain  articles  trans- 
ported over  its  line,  and  other  lines  with  which  it  had 
traffic  arrangements ;  and  the  commission,  after  full 
investigation,  found  that  the  petitioner's  allegation 
was  true,  and  ordered  that  said  road  and  the  others  con- 
nected  with  it  cease,  on  or  before  July  15,  1894,  to 
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make  such  unlawful  chargfes.  We  are  utterly  unable 
to  agree  with  the  contention  that  such  order  of  the 
commission  was  rendered  absolutely  nugatory,  within 
a  few  days  after  it  was  issued,  by  the  mere  fact  that 
the  name  of  one  of  the  railroads  mentioned  therein  had 
in  the  meantime  been  chang-ed,  while  the  traffic  ar- 
rangements theretofore  in  existence  were  still  in  force. 
To  so  hold  would  render  it  impossible  for  any  petitioner 
to  obtain  relief  in  cases  similar  to  this,  and  would  in 
fact  prevent  the  commission  from  enforcing  its  lawful 
orders.  The  supreme  court  of  the  United  States,  in 
the  case  of  U.  S.  v.  Trans-Missouri  Freight  Ass'n, 
166  U.  S.  290,  309,  17  Sup.  Ct.  540,  in  effect  decides 
this  point  in  the  manner  we  have  indicated,  when  it 
says,  in  substance,  that  if,  by  the  mere  dissolution  of 
the  association  originally  proceeded  against,  the  suit 
abates,  then  defendants  have  thereby  discovered  an 
effectual  means  to  prevent  the  judgment  of  the  court 
being  given  on  the  question  really  involved  in  the  case. 

We  do  not  think  it  essential  to  the  decision  of  this 
case  to  further  consider  the  argument  of  counsel 
relating  to  the  pecuniary  liability  of  the  purchaser  of 
property  sold  under  foreclosure  decree,  nor  of  the 
responsibility  of  such  purchaser  for  contracts  made  by 
the  receiver  prior  to  such  sale,  as  in  our  judgment  the 
propositions  of  law  therein  involved  are  not  applicable 
to  the  facts  and  circumstances  of  this  case.  We  con- 
clude that  the  court  below  had  jurisdiction  of  the 
parties  and  of  the  subject-matter  involved,  and,  such 
being  the  case,  it  was  its  duty,  as  a  court  of  equity,  to 
make  both  its  jurisdiction  and  its  remedy  effectual  for 
perfect  relief,  if  it  found  the  allegations  of  the  petition 
to  be  true. 

This  brings  us  to  the  real  question  in  this  case,  and 
that  is,  have  these  defendants  violated  the  provisions 
of  the  fourth  section  of  the  act  of  congress  approved 
February  4,  1887,  entitled  "An  act  to  regulate  com- 
merce" ?  24  Stat.  379.  That  section  reads  as 
follows  : 

•*Sec.  4.  That  it  shall  be  unlawful  for  any  common 
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carrier  subject  to  the  provisions  of  this  act  to  charge 
or  receive  any  greater  compensation  in  the  aggregate 
for  the  transportation  of  passengers  or  of  like  kind  of 
property,  under  substantially  similar  circumstances 
and  conditions,  for  a  shorter  than  for  a  longer  distance 
over  the  same  line,  in  the  same  direction,  the  shorter 
being  included  within  the  longer  distance  ;  but  this 
shall  not  be  construed  as  authorizing  any  common 
carrier  within  the  terms  of  this  act  to  charge  and 
receive  as  great  compensation  for  a  shorter  as  for  a 
longer  distance  ;  provided,  however,  that  upon  appli- 
cation to  the  commission  appointed  under  the  pro- 
visions of  this  act,  such  common  carrier  may,  in  special 
cases,  after  investigation  by  the  commission,  be 
authorized  to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  passengers  or 
property  ;  and  the  commission  may  from  time  to  time 
prescribe  the  extent  to  which  such  designated  common 
carrier  may  be  relieved  from  the  operation  of  this 
section  of  this  act." 

We  find  this  case,  so  far  as  the  fourth  section  is 
involved,  to  be  quite  similar  to  the  case  of  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V,  Interstate  Commerce  Com- 
mission, 162  U.  S.  184,  16  Sup.  Ct.  700,  commonly 
known  as  "The  Social  Circle  Case."  That  the 
appellees,  in  transporting  the  hay  and  other  property 
mentioned  in  the  petition  filed  in  this  cause,  and  in 
establishing  the  rates  on  the  same  from  Memphis  to 
Charleston  and  from  Memphis  to  Summerville,  were 
engaged  in  such  transportation  under  a  common  man- 
agement for  continuous  carriage  or  shipment,  within 
the  meaning  of  that  language  as  used  in  the  act  to 
regulate  commerce,  is,  we  think,  without  doubt ;  and 
therefore  it  follows  that  it  was  within  the  jurisdic- 
tion of  the  interstate  commerce  commission  to  ascertain 
whether,  in  charging  a  higher  rate  for  a  shorter  than 
for  a  longer  distance  over  the  same  line  in  the  same 
direction  (the  shorter  being  included  within  the  longer 
distance),  the  appellees  were  transporting  such  prop- 
erty under   substantially    similar   circumstances  and 
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conditions.  The  appellees  alleged,  both  before  the 
commission  and  the  court  below,  such  substantial 
dissimilarity  of  circumstances  and  conditions  as  justi- 
fied them  in  making"  the  greater  charge  for  the  shorter 
haul  complained  of  in  the  petition,  and  upon  them  was 
the  burden  of  showing  affirmatively  that  such  circum- 
stances and  conditions  were  in  fact  substantially  dissimi- 
lar. The  commission,  in  ascertaining  the  facts,  found 
against  this  claim  of  the  railroad  companies,  and  entered 
the  order  the  enforcement  of  which  was  the  object  of  the 
petition  filed  by  the  appellant.  The  circuit  court, 
however,  on  hearing  the  matters  involved,  sustained 
the  claim  of  the  appellees,  and  refused  to  enforce  the 
order  of  the  commission.  The  appellees  claim  that  the 
substantial  dissimilarity  in  the  circumstances  and  con- 
ditions under  which  they  transport  property  from 
Memphis  to  Charleston  and  from  Memphis  to  Sum- 
merville  is  created  by  (1)  the  competition  of  various 
markets  for  the  trade  of  Charleston,  such  as  New 
York,  Boston,  Philadelphia,  Baltimore,  Chicago,  and 
other  points  which  can  reach  Charleston  by  all-water 
lines  or  by  all-rail  lines,  or  part-rail  and  part- water 
routes  ;  (2)  the  competition  of  all-rail  lines  between 
Memphis  and  Charleston. 

The  decisions  of  the  interstate  commerce  commission 
concerning  the  proper  construction  of  this  fourth  sec- 
tion of  the  commerce  act  have  not  been  uniformly  sus- 
tained by  the  decrees  of  the  courts  of  the  United  States 
in  cases  instituted  for  the  purpose  of  enforcing  the 
orders  of  the  commission  concerning  that  section  ;  and 
therefore,  prior  to  the  announcement  of  the  opinion  of 
the  supreme  court  in  the  Social  Circle  Case,  there  was 
much  confusion  concerning  the  true  meaning  of  the 
same.  A  careful  reading  of  that  opinion  impels  us  to 
the  conclusion  that  the  construction  given  that  section 
by  the  interstate  commerce  commission  in  a  number  of 
cases  decided  by  it  prior  to  such  decision  is  the  proper 
one.  In  this  connection  may  be  cited  the  following  : 
James  &  Mayer  Buggy  Co.  r.  Cincinnati,  N.  O.  &  T. 
P.  R.  Co.,  3  Interst.  Commerce  Com.  R.  682  ;  Georgia 
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R.  Co.  V.  Clyde  S.  S.  Co.,  4  Interst.  Commerce  Com. 
R.  120  ;  Chattanoogu  Board  of  Trade  v.  East  Tennes- 
see,. V.  &  G.  R.  Co.,  Id.  213.  Such  beings  our  conclu- 
sions, we  have  now  to  determine  whether  or  not  the 
facts  found  by  the  commission  are  supported  by  the 
evidence  taken  in  this  case,  or,  in  other  words,  whether 
or  not  the  circumstances  and  conditions  attending  the 
transportation  of  hay  from  Memphis  to  Charleston  and 
from.  Memphis  to  Summerville  are  so  dissimilar  as  to 
justify  the  rates  chargfed,  respectively.  Does  the  com- 
petition set  up  by  the  appellees  as  existing  by  water 
between  Chicago  and  the  North  Atlantic  ports,  and  the 
competition  by  rail  between  Memphis  and  Charleston, 
as  also  the  competition  of  market  with  market,  consti- 
tute substantial  dissimilar  circumstances  and  conditions, 
within  the  meaning  of  the  said  fourth  section  of  the 
act  to  regulate  commerce?  Did  such  competition  in 
fact  aflFect  rates  between  Chicago,  the  North  Atlantic 
ports,  and  Charleston  ?  We  are  of  the  opinion  that  it  was 
not  of  controlling  force  ;  that  it  was  not  such  effectual 
competition  as  would  constitute  the  dissimilar  circum- 
stances and  conditions  which  would  justify 
■^•-wttercoiB-  the  commission,  upon  application  to  it,  in 
LiiM.      **  "*  authorizing  the  carrier  to  charge  less  for 

the  longer  than  for  the  shorter  haul.  We 
adopt  the  conclusion  heretofore  announced  by  the 
interstate  commerce  commission,  which  is,  in  substance, 
that,  in  order  to  justify  the  greater  charge  for  the 
shorter  distance  because  of  water  competition,  the 
transportation  as  to  which  such  competition  exists 
must  be  concerning  freight  to  the  longer-distance 
point,  which,  if  not  carried  to  such  point  by  the  road 
giving  the  rate  complained  of,  could  reach  that  point  by 
water  transportation,  and  also  that  the  competition  of 
one  transportation  line  cannot  be  said  to  meet  that  of 
another  for  the  carriage  of  traffic  from  any  particular 

locality,  unless  one  line  could  perform  the 

HMfi-iUiIillf.     service  if  the  other  did  not.     Such  we  be- 
lar  c«i4itfoB(.      lieve  to  be  the  true  meaning  of  said  fourth 

section,  so  far  as  the  point  we  are  now  con- 
sidering is  involved.     We  are  also  of  opinion  that  the 
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competition  claimed  by  the  appellees  to  exist  between 
the  different  markets — particularly  those  of  Memphis, 
Chicag'o,  and  the  North  Atlantic  ports — to  supply  the 
trade  of  Charleston  in  the  products  mentioned  is  not  in 
reality  the  competition  that  affects  rates  from  a  partic- 
ular locality,  but  is  one  that  is  regulated  by  the 
commercial  circumstances  existing*  at  those  points, 
applicable  to  business  of  that  character,  and  not  con- 
nected with  the  usual  conditions  under  which  transpor- 
tation is  conducted  ;  nor  does  such  competition,  in  our 
judgment,  create  the  dissimilar  circumstances  and 
conditions  referred  to  in  the  fourth  section  of  the  act 
now  under  consideration.  And  we  further  hold  that 
competition  between  carriers  subject  to  the  require- 
ments of  said  act  does  not  produce  such  substantial 
dissimilarity  in  the  circumstances  and  conditions  under 
which  transportation  is  performed  as  will 
justify  such  carriers  in  making  a  greater  ^J"rcmMU^ 
charge  for  the  shorter  than  for  the  longer  SJSJiJi!g.Be. 
haul  without  an  order  to  that  effect  from  the 
commission,  granted  by  it  as  provided  for  in  the  proviso 
to  the  fourth  section.  It  is  fair  to  presume  that,  if  the 
facts  in  any  given  case  justify  departure  from  this  rule, 
the  commission  will,  on  a  proper  showing,  grant  the 
relief  asked  for,  and  make  such  exceptions  as  the  cir- 
cumstances suggest  as  proper,  and  justice  to  the  carrier 
as  well  as  the  shipper  demands.  If  the  carriers  were 
permitted  to  determine  such  questions,  the  conflicting 
results  produced  by  opposing  interests  would  not  only 
cause  confusion,  but  work  great  injury  in  many  cases 
to  the  shippers,  to  localities,  and  also  to  certain  lines  of 
business  that  would  be  affected  thereby.  If  the  com- 
petition of  markets  or  of  carrying  lines  subject  to  the 
provisions  of  the  commerce  act  justifies  carriers  in 
making  greater  short-haul  an,d  lower  long-haul  charges 
over  the  saihe  line,  without  an  order  from  the  commis- 
sion, issued  after  due  investigation,  then  the  unjust 
rates  for  transportation  existing  when  that  law  was 
enacted,  and  which  it  was  intended  should  be  prohibited 
by  it,  will  continue  to  be  imposed  and  collected  ;  and 
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schedules  will  be  made,  announced,  and  maintained, 
to  the  prejudice  of  some  localities  and  in  favor  of  others, 
to  the  destruction  of  some  shippers  and  to  the  profit  of 
others.  This  statute  was  intended  to  prevent  any  and 
all  kinds  of  discrimination  in  favor  of  localities,  indi- 
viduals, or  corporations,  and  to  put  all  shippers  on  the 
same  footing-, — that  of  perfect  equality. 

The  rate  from  Memphis  to  Charleston  on  hay  and 
grain  and  like  products  is  reasonable,  and  is  shown  by 
the  evidence  to  be  remunerative.  It  is  fair  to  presume 
that  it  would  not  have  been  made  by  the  railroads  un- 
less those  controlling-  them  were  satisfied  that  it  would 
be  so  ;  and  consequently,  to  justify  the  higher  charge 
for  the  shorter  haul  to  Summerville,  which  we  have 
found  was  made  under  substantially  similar  circum- 
stances and  conditions,  the  commission,  after  appli- 
cation to  it  for  that  purpose,  must  find  certain  reasons 
for  the  same,  after  due  investigation,  that  may  in  fact 
exist,  but  which,  we  are  compelled  to  say,  are  not  now 
disclosed  by  the  record  before  us.  In  the  light  of  the 
act  to  regulate  commerce,  and  keeping  in  view  the 
theory  upon  which  it  was  constructed,  it  is  not  difficult 
to  understand  why  application  was  not  made  to  the 
commission  for  permission  to  charge  less  for  the  longer 
haul  to  Charleston  than  for  the  shorter  haul  to  Sum- 
merville, when  the  rate  proposed  was  19  cents  per  100 
pounds  for  the  longer  and  28  cents  per  100  pounds  for 

the  shorter.  The  appellees  contend  that 
RnJidLltoTrede  ^^^  Smaller  charge  for  the  greater  distance 
mImujims!**  *^*'"    *^  ^°  ^^^^  ^^^^  ^^  great  importance  to  the  city 

of  Charleston,  as  well  as  to  the  section  of 
countrj'^  adjacent  thereto,  as  by  means  thereof  the  mer- 
chants of  that  city  are  enabled  to  build  up  a  trade  that 
otherwise  would  be  lost  to  them.  That  may. be  true, 
but  is  not  the  same  argument  applicable  to  Summer- 
ville and  other  interior  cities  along  the  lines  of  the 
roads  operated  by  the. appellees  between  Charleston 
and  Memphis  ?  In  order  to  build  up  one  locality,  we 
should  not  tear  down  many  others,  and  justice  to  one 
section   should   not  be   purchased  at   the  expense  of 
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another.  It  should  be  kept  in  mind  that  the  petitioner 
does  not  ask  that  the  rate  from  Memphis  to  Charleston 
be  changed, — that  it  shall  be  made  less,  and  conse- 
quently unremunerative,  or  increased,  and  thereby 
cause  the  loss  of  the  traffic, — but  only  that  the  rate 
from  Memphis  to  Summerville  shall  not  be  greater 
than  the  rate  to  Charleston.  Finding  the  facts  to  be 
as  above  indicated, — substantially  as  found  by  the  in- 
terstate commerce  commission  in  the  proceedings  insti- 
tuted before  it  by  the  appellant, — and  construing  the 
law  as  we  do,  it  follows  that  the  order  issued  by  said 
commission  to  the  appellees  was  a  lawful  order,  of 
which  they  had  due  notice,  and  which  it  was  and  is 
their  duty  to  obey  and  respect. 

We  do  not  find  it  necessary  to  consider  and  dispose 
of  the  questions  raised  in  the  pleadings,  and  argued  by 
counsel,  concerning  the  Southern  Railway  &  Steamship 
Association,  nor  the  matter  of  the  added  local  charge 
of  nine  cents  from  Charleston  to  Sumerville,  otherwise 
than  it  may  be  involved  in  the  through  rate  to  Sum- 
merville. 

The  decree  of  the  court  below  dismissing  the  bill  is 
reversed,  and  this  cause  is  remanded  to  said  court,  with 
instructions  to  enter  a  decree  herein  requiring  the  ap- 
pellees, and  each  of  them,  to  desist  from  charging, 
demanding,  collecting,  or  receiving  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  hay 
or  other  commodities  carried  by  them,  under  circum- 
stances and  conditions  similar  to  those  set  out  in  the 
petition  filed  in  this  cause,  from  Memphis,  in  the  state 
of  Tennessee,  to  Summerville,  in  the  state  of  South 
Carolina,  than  that  contemporaneously  charged  and  re- 
ceived for  the  transportation  of  hay  and  other  commodi- 
ties, respectively,  for  the  longer  distance  from  Memphis 
aforesaid,  to  Charleston,  in  the  state  of  South  Carolina. 
Said  court  will  also  see  that  the  requirements  of  said 
decree  are  immediately  carried  into  eflFect  and  enforced 
as  provided  for  in  said  act  to  regulate  commerce,  and 
will  further  direct  that  the  appellees  pay  all  costs  of 
this  proceeding,  and  in  addition  thereto  such  reasonable 
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fee  to  the  appellant's  counsel  as  that  court  may,  under 
the  circumstances  of  this  case,  think  proper  and  just. 
Reversed  and  remanded. 

Morris,  District  Judge  (dissenting).  I  am  unable 
to  join  in  the  order  reversing-  the  decree  of  the  circuit 
court,  which  it  is  proposed  to  pass  in  this  case,  and 
will  very  briefly  state  my  reasons  : 

Behlmer,  in  his  petition  to  the  commission,  complained 
that  he  was  charged  as  freight  on  two  car  loads  of  hay 
from  Memphis  to  Summerville  at  the  rate  of  28  cente 
per  100,  while  the  rate  over  the  same  roads  to  Charles- 
ton, 22  miles  further,  was  only  19  cents.  This,  he 
alleged,  was  a  violation  of  the  fourth  section  of  the 
interstate  commerce  act.  He  further  complained  that 
the  9  cents  additional  per  100  charged  to  Summerville 
was  based  on  the  local  rate  for  22  miles  from  Charleston 
back  to  Summerville  over  the  South  Carolina  Railroad, 
which  itself,  he  alleged,  was  excessive  and  unreason- 
able ;  and  he  further  alleged  that  the  combined  rate  of 
28  cents  from  Memphis  to  Charleston  was  excessive 
and  unreasonable,  and  in  violation  of  the  first  section 
of  the  act.  The  defendants  answered,  alleging  that 
there  were  eight  all-rail  routes  which  were  competitors 
for  the  business  from  Memphis  to  Charleston  ;  that 
there  was,  besides,  existing  water  competition  from 
ports  on  the  Atlantic  Coast  to  Charleston  ;  and  that 
the  rate  from  Memphis  to  Charleston  of  19  cents  per 
100  was  forced  upon  the  defendant  lines  by  this  rail 
and  water  competition  which  they  had  to  meet  at 
Charleston,  but  which  the  South  Carolina  Railroad 
did  not  have  to  meet  at  Summerville  ;  and  that  rates 
which  were  just  and  reasonable  to  Summerville  would 
result  in  the  loss  of  the  business,  if  charged  to  Charles- 
ton. The  commission-  considered  only  the  allegation 
that  the  defendants  violated  the  long  and  short  haul 
clause,  and,  in  view  of  their  decision  on  that  point, 
deemed  it  unnecessary  to  consider  whether  any  other 
provision  of  the  law  had  been  violated.  In  the  decision 
of  the  commission  appears  the  following : 

"There  is  no  showing  in  this  proceeding  of  compe- 
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tition  by  lines  not  subject  to  the  act  to  regulate  com- 
merce for  the  carriag-e  of  hay  from  Memphis  to  Charles- 
ton, and  the  fact  that  there  may  be  competition  for 
such  traflSc  by  lines  which  are  subject  to  the  act,  or 
that  hay  may  be  carried  to  Charleston  by  various  rail 
and  water,  or  part-rail  and  part-water,  routes,  from 
points  other  than  Memphis,  does  not  justify  the  de- 
fendant carriers  in  departing  from  the  general  rule  of 
the  fourth  section  upon  their  own  motion.  Such  con- 
siderations may  constitute  reasons  for  applying  to  the 
commission  for  relief  under  the  proviso  clause  of  that 
section,  but,  for  the  reasons  stated  in  our  decisions  of 
the  cases  above  cited,  thev  do  not  justify  carriers  in 
departing  from  the  rule  of  the  fourth  section  without 
such  relieving  order.  Water  competition,  to  justify 
lower  long-haul  rates,  must  exist  between  the  point  of 
shipment  Ind  the  longer-distance  destination.  One 
transportation  cannot  be  said  to  meet  the  competition 
of  another  transportation  line  for  the  carrying  trade  of 
any  particular  locality  unless  the  latter  line  could  and 
would  perform  the  service  alone  if  the  former  did  not 
undertake  it.  The  competition  of  markets  or  the  com- 
petition of  carrying  lines  subject  to  regulation  under 
the  act  to  regulate  commerce  does  not  justify  carriers 
in  making  greater  short-haul  or  lower  long-haul  charges 
over  the  same  line  without  an  order  issued  by  the  com- 
mission on  application  therefor  after  investigation." 

The  decision  then  quotes  the  rule  of  practice  of  the 
commission  with  reference  to  applications  under  the 
proviso  of  the  fourth  section,  and  then  proceeds : 

''Because  Charleston  is  an  important  seaport  and 
railroad  center,  and  hay  may  be  and  is  carried  there 
from  various  points,  is  not  a  sufficient  reason  for  a  de- 
parture from  this  rule.  The  just  interests  of  the 
carrier  are  fully  protected  by  the  proviso  clause  of  the 
fourth  section.  The  defendants  are  under  no  obliga- 
tion to  compete  at  low  rates  for  the  carriage  of  hay 
from  Memphis  to  Charleston.  Thej^  ought  not  to 
engage  in  such  competition  if  the  rates  obtainable  are 
not  remunerative.    If  they  are  remunerative,  the  defend- 
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ants  cannot,  in  the  face  of  the  prohibition  of  the  fourth 
section,  and  the  provision  in  that  section  for  the  issu- 
ance of  relieving"  orders,  assume  to  say  that  such  rates, 
thougfh  profitable  on  Charleston  traffic,  are  insufficient 
for  the  transportation  of  car-load  quantities  to  a  shorter 
point  on  the  same  line,  and  in  the  same  direction." 

There  was  no  finding*  of  fact  by  the  commission  other 
than  is  contained  in  the  foreg'oing'  extract  from  its 
decision,  and  it  is  obvious  that  the  commission  did  not 
pass  upon  the  question  of  the  dissimilarity  of  the  cir- 
cumstances and  conditions,  nor  upon  the  question 
whether  the  rate  for  the  shorter  haul  was  of  itself  rea- 
sonable and  just.  They  took  the  law  to  be  that,  by 
charging  a  g'reater  rate  for  the  shorter  haul  over  the  same 
line,  the  carriers  were /r/>«ay«r/^  without  justification, 
and  that  they  could  only  be  permitted  lawfully  to  make 
the  charge  after  they  had  been  authorized  upon  appli- 
cation to  the  commission  under  the  proviso  of  the  fourth 
section.  One  of  the  cases  cited  by  the  commission  in 
support  of  this  proposition  of  law  is  the  decision  of  the 
circuit  court  of  appeals  in  Interstate  Commerce  Com- 
mission V.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  9  C.  C. 
A.  689,  now  known  as  the  "Social  Circle  Case."  The 
supreme  court,  in  reviewing  that  case  (162  U.  S.  184- 
194.  16  Sup.  Ct.  700),  did  not  approve  such  a  hard  and 
fa^t  rule,  but  held  in  that  case  that  as  the  commission 
had  found  as  a  fact  that  the  circumstances  and  condi- 
tions were  not  so  dissimilar  as  to  justify  the  rates 
charged,  and  as  the  circuit  court  of  appeals  had  ap- 
proved that  finding,  the  supreme  court  would  not  dis- 
turb it.  But  in  the  case  known  as  the  "Import  Case," 
162  U.  S.  197, 16  Sup.  Ct.  666,  the  supreme  court  held, 
in  deciding"  a  similar  question,  that  it  was  error  for  the 
commission  not  to  consider  an  existing*  competition 
which  affected  rates,  and  the  fact  that  rates  had  to  be 
reduced  in  order  to  secure  freight,  which  otherwise 
would  g-o  by  other  routes,  was  one  of  the  circumstances 
and  conditions  which  must  be  considered  before  sub- 
stantial similarity  could  be  determined.  It  may  be 
fairly  said,  therefore,   that  the  commission  failed  to 
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consider  one  of  the  circumstances  without  which  it 
could  not  arrive  at  a  just  finding*.  Texas  &  P.  R.  Co. 
V.  Interstate  Commerce  Commission,  162  U.  S.  197-238, 
16  Sup.  Ct.  666 ;  Interstate  Commerce  Commission  v. 
Alabama  Midland  Ry.  Co.,  21  C.  C.  A.  51,  74  Fed. 
715 ;  Interstate  Commerce  Commission  v.  Louisville, 
&  N.  R.  Co.,  73  Fed.  409.  It  was  error,  I  think,  for 
the  commission  to  hold  that  the  carriers  could  not  jus- 
tify themselves  because  they  had  not  first  made  appli- 
cation for  relief  under  the  proviso  of  the  fourth  section. 
It  has  been  held  that,  if  the  carrier  can  show  that  the 
circumstances  and  conditions  of  the  two  hauls  are  dis- 
similar, the  statute  has  not  been  violated.  Interstate 
Commerce  Commission  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  50  Fed.  295.  And  this  seems  a  reasonable  con- 
struction of  the  law.  The  case,  therefore,  it  appears 
to  me,  came  into  the  circuit  court  without  any  finding 
of  fact  upon  which  an  order  ag'ainst  the  carriers  could 
be  predicated.  The  circuit  judge  examined  the  testi- 
mony, and  considered  the  evidence  tending  to  prove 
that  the  through  rate  had  been  forced  down  by  the 
natural  advantages  of  Charleston  as  a  trade  center, 
having  numerous  routes  by  rail,  by  rail  and  water,  and 
by  water  over  which  merchandise  of  the  kind  in  ques- 
tion was  brought  to  that  city,  and  to  compete  with 
which  the  defendant  carriers  were  obliged  to  reduce 
their  railroad  rates  on  through  freight  to  Charleston. 
Summerville  had  no  similar  natural  or  artificial  advan- 
tages, and  its  only  carrier,  the  South  Carolina  & 
Georgia  Railrpad,  was  not  subject  to  having  its  local 
rates  forced  down  by  competition  below  what  was  rea- 
sonable and  just.  Upon  consideration  of  all  the  proven 
facts,  the  circuit  judge  found  that  the  circumstances 
and  conditions  were  not  substantially  similar,  and  that 
the  defendant  carriers  had  not  violated  the  act.  With 
this  conclusion  I  agree.  There  is  abundant  proof  to 
support  it,  and  also  to  show  the  destructive  loss  which 
would  result  to  the  South  Carolina  &  Georgia  Railroad 
(the  successor  of  the  South  Carolina  Railroad)  if  it  was 
required  to  conform  its  local  rates  to  its  share  of  the 
through  rates. 
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Interstate  Commerce   Commission — Power  to   Fix    Rates.— The 

Interstate  Commerce  Act  does  not,  expressly  nor  by  implication, 
confer  on  the  Interstate  Commerce  Commission  the  power  to  fix 
rates.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  4  Am.  &  En^.  R.  Cas.,  N.  S.,  223,  162  U.  S.  184;  Inter- 
state Commerce  Commission  v.  Northeastern  R.  Co.  (C.  C),  4  Am. 
&  Eng.  R.  Cas.,  N.  S.,235;  Interstate  Commerce  Commission  v.  The 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (C.  C),  4  Am.  &  Eng.  R.  Cas., 
N.  S.,  673  ;  Interstate  Commerce  Commission  v.  Lehigh  Valley  R. 
Co.  (Pa.),  74  Fed.  Rep.  784;  Interstate  Commerce  Commission  ik 
Alabama  Midland  R.  Co.  (C.  C.  A.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.« 
638. 

Interstate  Commerce  Act — Interpretation. — See  generally  Anno- 
tated Interstate  Commerce  Act,  27  Am.  &  Eng.  R.  Cas.  appendix; 
Texas  Pacific  Ry.  Co.  v.  Interstate  Commerce  Commission,  5  Am.  & 
Eng.  R.  Cas.,  N.  S.,  86,  163  U.  S.  — ;  5  Am.  &  Eng.  R.  Cas.,  N.  S., 
700,  abstracts  ;  Interstate  Commerce  Commission  v.  Northeastern  R. 
Co.  (C.  C),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  235;  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V,  Interstate  Commerce  Commission,  4  Am.  &  Eng.  R. 
Cas.,  N.  S.,  223, 162  U.  S.  184;  Interstate  Commerce  Commission  v. 
The  C,  N.  O.  &  T.  P.  Ry.  Co.  (C.  C),  4  Am.  &  Eng.  R.  Cas.,  N.  S., 
673  ;  Interstate  Commerce  Commission  v,  Alabama  Midland  R.  Co. 
(C.  C.  A.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  638;  Interstate  Commerce 
Commission  v.  Brimson,  61  Am.  &  Eng.  R.  Cas.  19,  154  U.  S.  447; 
Oregon  S.  L.  &  U.  N.  R.  Co.  v.  Northern  Pac.  R.  Co.  (C.  C.  A.),  61 
Am.  &  Eng.  R.  Cas.  62,  61  Fed.  Rep.  158;  Interstate  Commerce 
Commission  v.  Texas  Pac.  R.  Co.  (C.  C.  A.),  61  Am.  &  Eng.  R.  Cas. 
48,  57  Fed.  Rep.  948 ;  Interstate  Commerce  Commission  v.  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  (C.  C),  54  Am.  &  Eng.  K.  Cas.  365 ;  To- 
ledo, A.  A.  &  N.  M.  R.  Co.  V,  Pennsylvania  Co.  (C.  C),  53  Am.  & 
Eng.  R.  Cas.  293 ;  New  York  &  N.  R.  R.  Co.  v.  New  York  &  N.  E. 
R.  Co.  (C.  C),  53  Am.  &  Eng.  R.  Cas.  7;  Chicago  &  N.  R.  Co.  v. 
Osborne,  53  Am.  &  Eng.  R.  Cas.  18,  52  Fed.  Rep.  912;  In  re  Inter- 
state Commerce  Commission,  53  Am.  &  Eng.  R.  Cas.  1,  53  Fed.  Rep. 
476 ;  Tozer  v.  United  States,  53  Am.  &  Eng.  R.  Cas.  14,  52  Fed.  Rep. 
917;  Oregon  S.  L.  v.  Northern  Pac.  R.  Co.,  51  Am.  &  Eng.  R.  Cas. 
145,  51  Fed.  Rep.  465  ;  Interstate  Commerce  Commission  v.  Texas  & 
P.  R.  Co.  (C.  C),  51  Am.  &  Eng.  R.  Cas.  33  ;  Interstate  Commerce 
Commission  v,  Atchison,  T.  &  S.  F.  R.  Co.,  50  Am.  &  Eng.  R.  Cas. 
93,  45  Fed.  Rep.  295 ;  Interstate  Commerce  Commission  v,  Baltimore 
&  O.  R.  Co.  (U.  S.),  49  Am.  &  Eng.  R.  Cas.  243;  Little  Rock  &  M. 
R.  Co.  V.  East  T.,  V.  &.  G.  R.  Co.,  49  Am.  &  Eng.  R.  Cas.  23,  47  Fed. 
Rep.  771 ;  Osborne  v,  Chicago  &  N.  W.  R.  Co.,  49  Am.  A  Eng.  R. 
Cas.  12,  48  Fed.  Rep.  49 ;  Fitzgerald  z/.  Grand  Trunk  R.  Co.  (Vt.), 
49  Am.  &  Eng.  R.  Cas.  8. 
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Bowes 

V. 

Hopkins  et  al. 

{Circuit  Court  of  Appeals,  Seventh  Circuit,  Feb.  5,  1898,) 

Killing  of  Employee — Collision  with  Stock — Assumption  of  Risk.* 
— Where  the  proximate  cause  of  the  accident  was  the  wholly  unex- 
pected straying  of  a  horse  upon  defendanCs  track  in  a  populous 
city,  an  order  of  such  city  prohibiting*  stock  to  be  at  large  therein, 
defendant  was  not  responsible  for  the  death  of  its  employee  result- 
ing therefrom,  deceased  as  a  railroad  employee  having  assumed  the 
risk  of  such  accidents. 

Appeal  by  plaintiff  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois. 
Affirmed. 

In  the  court  below  an  intervening*  petition  was  filed 
by  the  administrator  of  James  Donahue  in  a  foreclosure 
suit  brought  against  the  Chicago  &  Northern  Pacific 
Railroad  Company,  to  recover  for  the  death  of  the 
deceased,  who  was  killed  in  an  accident  at  Forty-Fourth 
street,  in  the  city  of  Chicag-o,  on  April  1,  1894.  The 
case  was  heard  before  the  court,  which  decided  against 
the  rig-ht  of  the  petitioner  to  recover,  and  entered  a 
decretal  order  dismissing  the  petition  for  want  of 
equity.  This  appeal  is  from  that  order.  Donahue 
was  in  the  employ  of  the  Wisconsin  Central  Company, 
which  was  operating  the  railroad  of  the  Chicago  & 
Northern  Pacific  Railroad  Company  as  lessee.  This 
suit  is  brought  against  the  receiver  of  the  lessor, 
instead  of  the  company  which  was  at  the  time  operating 
the  road.  At  Forty-Fourth  street,  the  place  of  the 
accident,  there  are  two  main  railroad  tracks  running 
east  and  west,  and  at  right  angles  with  the  street. 
Donahue  was  a  member  of  a  switching  crew,  consisting 

♦See  note  at  end  of  case. 
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of  an  engineer,  Stofft,  a  fireman,  Crebum,  anJ  two 
other  switchmen,  Wincher  and  Andrews,  the  latter 
being*  foreman  of  the  crew.  The  train  on  which  the 
accident  happened  started  from  Porty-Eighth  street, 
four  blocks  west  of  Portv-Fourth  street,  towards  the 
east,  on  the  south  main  track,  and  was  to  run  with 
two  car  loads  of  sand  ahead  of  the  engine  to  Kedzie 
avenue,  a, distance  of  about  two  miles.  The  engineer 
was  at  his  place  in  the  engine  cab,  on  the  right  or 
south  side  of  the  engine.  The  fireman  was  on  his  seat 
on  the  left  or  north  side.  Andrews  and  Donahue  were 
on  the  forward  end  of  the  more  easterly  car,  keeping  a 
lookout.  Behind  the  engineer  on  a  seat  was  an  extra 
switchman,  one  Stearns,  who  was  not  a  member  of  the 
crew.  The  engine  had  a  headlight,  properly  lit,  at 
each  end.  Thus  equipped,  the  train  left  Porty- Eighth 
street,  at  about  7:15  o'clock  in  the  evening,  towards  its 
destination,  two  miles  east.  After  slowing  up  for  a 
railroad  crossing  two  blocks  to  the  east,  it  proceeded 
on  its  way  until  it  reached  Porty-Pourth  street,  when 
it  struck  a  horse  on  the  track,  and  was  derailed  and 
wrecked,  both  Donahue  and  Andrews  being  killed. 
When  the  cars  struck  the  obstruction  at  the  crossing, 
Crebum  called  out  *'Whoa"  to  the  engineer,  who 
applied  the  brake  and  reversed  the  engine,  and  stopped 
as  quickly  as  he  could.  This  train,  with  others,  was 
under  the  charge  of  H.  A.  Meyers,  who  was  yard  master 
at  Porty-Eighth  street.  It  was  part  of  his  duty  to 
give  instructions  generally  as  to  where  the  crews  and 
trains  should  go,  his  duty  in  regard  to  this  train  being 
the  same  as  to  the  others  under  his  charge  as  yard 
master.  His  instructions  given  to  Poreman  Andrews 
were  to  take  two  cars  of  sand  to  Kedzie  avenue  from 
Forty-Eighth  street.  When  Andrews  got  the  cars 
ready  to  go  he  remarked  to  Meyers  that  there  was  a 
dummy  or  suburban  train  due,  and  Meyers  told  him  to 
go  ahead,  that  he  could  run  as  fast  as  they  could,  and 
that  he  was  in  a  hurry  to  get  the  sand  to  Kedzie  ave- 
nue. Andrews  then  said,  *'A11  right,"  and  went 
ahead.     These  instructions  to  Andrews  were  not  com- 
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xnunicated  to  the  engineer,  who,  so  far  as  appears,  had 
no  knowledge  of  them,  and  received  himself  no  other 
directions  except  the  ordinary  signal  of  raising  or 
lowering  the  lantern  to  show  that  he  was  to  go  ahead. 
There  was  a  culvert  on  the  west  side  of  the  street 
crossing  at  Forty- Fourth  street,  in  which  the  appellant 
alleges  the  horse  was  fastened  at  the  time  he  was 
struck  by  the  train.  This  was  a  bridge  about  six  or 
eig-ht  feet  long  and  two  feet  above  the  ground,  under 
which  there  was  a  water  way.  It  had  been  there  for 
several  years,  and  was  intended  partly  as  a  bridge, 
and  partly  as  a  cattle  guard,  to  prevent  animals  from 
straying  from  the  street  along  the  track  and  right  of 
way.  There  was  no  fence  connecting  on  either  side 
with  the  culvert,  which  was  constructed  with  stone 
butments  for  the  timbers  to  rest  upon.  It  was  simply 
a  bridge  over  a  water  way.  It  was  constructed,  how- 
ever, with  a  view  to  keep  cattle  from  crossing.  The 
evidence  shows  that  one  purpose  in  the  construction  of 
such  culverts  is  to  make  them  so  that  cattle  will  be 
deterred  from  trying  to  cross  them  ;  that  they  will 
look  in,  and,  seeing  that  they  cannot  cross  safely,  draw 
back,  and  not  become  fastened  in  them.  To  that  end 
the  timbers,  which  in  this  case  were  common  ties, 
^^ere  laid  crosswise  of  the  track  about  8  or  10  inches 
apart,  and  upon  stringers  at  each  side  running  the 
other  way  ;  that  is  to  say,  lengthwise  of  the  track. 
The  rails  were  laid  upon  these  ties  as  upon  other  parts 
of  the  road.  The  evidence  shows  that  this  was  then 
the  usual  way  of  constructing  culverts  on  the  roads  in 
and  about  Chicago  to  place  ties  8  or  10  inches  apart. 
The  evidence  is  not  clear  as  to  the  time  the  sand  cars 
left  Forty-Eighth  street.  No  one  took  note  of  the 
time^  and  the  witnesses  differ  in  the  testimony,  or 
rather  in  their  opinions.  There  was  a  dummy  due  at 
that  station  at  7:26,  going  east  on  the  same  track,  and, 
as  near  as  can  be  determined,  the  train  which  was 
^wrecked  started  at  about  7:15  p.  m.,  11  minutes  ahead 
of  the  dummy's  time.  The  speed  of  the  switch  train 
was  about  12  miles  an  hour,  as  appears  by  the  weight 
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of  testimony.  Passeng-er  trains  on  the  same  track 
went  at  the  rate  of  from  25  to  35  miles  per  hour.  All 
trains  g"oing"  east,  whether  freigfht  or  passenger,  went 
over  this  track.  All  going*  west  passed  over  the  other 
track.  The  tracks  were  properly  fenced,  and  there  is 
no  evidence  that  cattle  or  horses  had  been  encountered 
at  this  place  before.  Meyers,  the  yard  master,  had 
full  authority  to  determine  the  order  in  which  trains 
should  run,  both  freight  and  passenger,  and  to  delay 
suburban  trains  when  necessary.  Between  Forty- 
Eighth  street  and  Kedzie  avenue  there  were  several 
switches  where  the  switch  train  could  have  side- 
tracked, if  pressed  for  time.  When  the  dummy  due  at 
7:26  arrived,  Meyers  boarded  the  engine,  and  rode 
with  the  engineer  until  they  met  Stofft,  the  engineer 
on  the  switch  train,  coming  back  with  his  engine  after 
the  accident. 

James  C.  McShaite^  for  appellant. 
Keviper  K.  Knappy  for  appellees. 

Before  Woods  and  Show  alter,  Circuit  Judges,  and 
BuNN,  District  Judge. 

BuNN,  District  Judge,  after  stating  the  facts  as  above, 
delivered  the  opinion  of  the  court. 

There  are  two  principal  contentions  made  by  the 
appellant :  First,  that  the  train  was  run  at  an  unusu- 
ally high  and  dangerous  rate  of  speed,  which  was  the 
proximate  cause  of  the  accident,  and  that  Meyers,  the 
yard  master,  in  directing  the  switch  train  to  start 
ahead  of  the  dummy  soon  to  be  due,  acted  as  a  vice 
principal  of  the  defendant,  and  was  guilty  of  negli- 
gence in  causing  so  high  a  rate  of  speed  ;  second,  that 
the  horse,  which  was  the  occasion  of  the  wreck,  was 
fastened  in  the  culvert  at  the  time  of  being  struck,  and 
that  the  culvert  or  cattle  guard  was  constructed  in  a 
faulty  and  insufficient  manner,  by  having  the  ties  so 
far  apart  that  animals  straying  upon  the  track  could 
step  through  and  become  fastened  in  the  culvert,  which 
was  also  the  proximate  cause  of  the  accident. 
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There  is  also  one  contention  made  by  the  appellee 
and  arg'uedat  length,  which  we  do  not  find  it  necessary 
to  decide,  which  is  that  the  defendant  receiver,  being- 
simply  the  lessor  of  the  company  actually  in  charge  of 
and  operating  the  road,  is  not  liable.  The  circuit  court, 
among  other  things,  held  that  Meyers,  the  yard  master, 
was  not  a  vice  principal,  but  a  fellow  servant  with  the 
deceased,  citing- the  following-  cases:  Railroad  Co.  v. 
Baug-h,  149  U.  S.  368,  13  Sup.  Ct.  914  ;  Railroad  Co. 
V.  Hambly,  154  U.  S.  349,  14  Sup.  Ct.  983 ;  Railroad 
Co.  V.  Keegan,  160  U.  S.  259,  16  Sup.  Ct.  269;  Rail- 
road Co.  V.  Peterson,  162  U.  S.  346,  16  Sup.  Ct.  843 ; 
Railroad  Co.  v.  Charless,  162  U.  S.  359,  16  Sup.  Ct. 
848 ;  Oakes  v.  Mase,  165  U.  S.  363,  17  Sup.  Ct.  345 ; 
Railroad  Co.  v.  Brown,  34  U.  S.  App.  759,  20  C.  C. 
A.  147,  and  73  Fed.  970. 

From  the  view  we  have  taken  of  the  evidence,  we  do 
not  find  it  necessary  to  determine  this  question,  as 
the  evidence  fails  to  show  that  there  was  any  unusual 
rate  of  speed,  or  that,  whatever  the  rate  of  speed  was, 
it  ^vas  the  result  of  Meyers'  directions.  The  engineer 
and  fireman  were  the  persons  in  best  position  to  judge 
in  regard  to  the  speed  of  the  train.  They  testify  that 
it  was  running  10  or  12  miles  an  hour.  Stearns,  the 
extra  switchman,  says  he  judges  they  were  running 
from  12  to  15  miles  an  hour.  Wincher,  the  other 
si^^itchman,  who  was  called  for  the  appellant,  testified 
that  he  thinks  the  speed  was  18  to  20  miles  an  hour. 
But  the  value  of  his  testimony  is  somewhat  lessened 
by  the  fact  that  immediately  after  the  accident  he  made 
several  written  statements  in  regard  to  the  accident,  in 
ivhich  he  stated  that  the  train  at  the  time  of  the  acci- 
dent was  running  10  to  15  miles  an  hour.  Several  wit- 
nesses were  called  by  appellant  who  gave  their  opinions, 
against  the  objections  of  the  appellee,  that,  from  view- 
ing" the  wreck  after  the  accident,  they  thought  the  train 
Tvas  running  at  a  much  higher  rate  of  speed.  If  the 
competency  of  such  testimony  should  be  conceded,  the 
Tveight  to  be  given  to  it  would  be  very  small.  It  would 
be  difficult  to  judge,  because  the  cars  were  derailed,  and 


646  ASSUMPTION  OB*  RISK.  Vol.  IX 

(N.  S.) 

•  Bowes  V,  Hopkins. 

turned  upon  one  side,  and  had  plowed  along"  the  ground 
for  a  distance,  whether  they  were  going-  at  the  rate  of 

10  or  20  miles  an  hour.  What  Meyers  said  was  said 
to  Andrews  without  the  engineer's  knowledge.  It  was 
not  communicated  to  him,  and  there  is  nothing  to  show 
that  the  engineer  had  not  full  control  of  the  speed  of 
the  train.  He  testifies  that  no  one  at  any  time  gave 
him  any  directions  as  to  how  fast  he  should  run  the 
engine.  Several  witnesses  for  the  appellant  testified, 
against  the  objections  of  appellee,  that  the  rules  for 
running  trains  required  that  trains  running  the  same 
way  on  the  same  track  should  keep  not  less  than  10 
minutes  apart.  But  when  the  rules  were  produced  the 
time  turned  out  to  be  5  minutes  instead  of  10.  But  this 
rule  was  made  to  prevent  collision  between  trains  run- 
ning in  the  same  direction  on  the  same  track,  and  had 
no  reference  to  the  prevention  of  collisions  with  ob- 
structions of  the  character  in  question.  The  switch 
train  had  but  2  miles  to  go.     It  had  somewhere  from 

11  to  15  minutes  the  start  of  the  dummy,  which  was  to 
follow.  It  had  plenty  of  time  to  make  Kedzie  avenue 
without  any  danger  of  collision  with  the  dummy,  as 
that  was  not  due  there  until  7:33,  giving  the  switch 
train  about  18  minutes  in  which  to  make  the  2  miles. 
And,  as  an  extra  precaution,  the  yard  master,  who 
knew  well  the  situation,  went  with  the  engineer  on  the 
suburban  train.  There  is  no  evidence  to  show  that  the 
speed  of  the  train  had  anything  to  do  with  causing  the 
accident.  It  is  easy  to  conjecture  that,  if  it  had  run 
either  at  a  higher  or  lower  rate  of  speed,  it  might  not 
have  encountered  the  horse  at  all,  or,  if  it  had,  that  the 
train  would  not  have  been  thrown  from  the  track.  But 
it  is  quite  impossible  to  determine  what  would  have 
happened  in  either  of  these  cases.     Whether  running 

12  miles  an  hour  would  be  more  dangerous  than  run- 
ning 8  miles  an  hour  does  not  appear  from  the  testi- 
mony. From  all  of  the  testimony  it  appears  incontest- 
ably  that  the  approximate  cause  of  the  accident  was 
the  wholly  unexpected  straying  of  a  horse  upon  the 
railroad  track  in  a  populous  city,  contrary  to  a  public 
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ordinance.  This  is  so  obviously  the  case  that  it  seems 
idle  to  strain  one's  vision  to  find  some  other  co-operating- 
cause  which  will  serve  to  point  the  way  to  a  case  for 
damag-es.  Under  the  present  construction  and  man- 
agement of  railways,  obstructions  arising  from  the 
straying-  of  horses  and  cattle  upon  the  right  of  way  are 
not  wholly  to  be  prevented.  In  this  case  we  do  not 
deem  it  at  all  material  whether  the  horse  was  caug-ht 
in  the  culvert  at  the  time  the  train  collided  with  him 
or  not.  The  culvert  was  made  in  the  usual  manner, 
the  purpose  being  to  deter  horses  and  cattle  from  at- 
tempting- to  pass  over.  If  they  attempt  to  pass  over 
when  the  ties  are  8  to  10  inches  apart,  they  are  very 
likely  to  step  through  and  become  fastened,  which  the 
evidence  shows  makes  a  more  dang-erous  obstruction 
than  as  though  they  were  strayed  upon  the  track 
and  not  fastened.  On  the  contrary,  if  the  culvert  is 
planked  over  so  as  to  prevent  their  stepping  throug-h, 
it  makes  a  bridge  over  which  all  cattle  and  horses  may 
safely  pass  from  a  crossing  and  stray  upon  the  track, 
which,  upon  the  whole,  would  be  a  still  g-reater  men- 
ace to  the  safe  operation  of  the  road.  It  is  equally  for 
the  interest  of  railroad  companies  and  the  public  that 
dang-ers  from  such  a  source  should  be  reduced  to  a 
minimum,  and  that,  no  doubt,  has  been  the  aim  of  those 
intrusted  with  the  manag-ement  of  railroads.  It  is  one 
of  those  dangers  which  is  not  wholly  avoidable  so  long 
as  g-rade  crossings  are  in  use,  giving  rise  to  one  of 
those  hazards  which  an  employee  assumes  when  he 
eng-ag-es  in  the  business.  The  deceased  had  been  em- 
ployed upon  this  road  for  some  time.  There  were 
many  culverts  of  the  same  kind  at  different  crossings 
along  the  track,  of  which  he  must  have  known.  The 
danger  from  such  an  obstruction  as  this  was  as  well 
known  to  him  as  to  those  in  charg-e  of  the  road.  It 
was  one  of  the  ordinary  risks  which  he  assumed  when 
he  entered  into  the  service  of  appellee  as  switchman. 

It  has  already  been  said  that  it  makes  but  little 
difference  whether  the  horse  was  in  the  culvert  when 
struck  or  not.     But  the  evidence  shows  clearly  that  be 
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was  not.  Several  witnesses  for  the  appellant  testify 
that  they  saw  after  the  accident  blood  and  hair  extend- 
ing- irotn  the  culvert  along-  the  track  to  the  planking 
in  the  middle  of  the  street.  This,  if  there  was  no 
other  evidence,  would  not  show  that  the  horse  was 
fastened  in  the  culvert.  It  would  only  show  that  he 
was  struck  near  the  culvert, — it  might  be  on  one  side 
and  it  might  be  on  the  other, — ^and  carried  alon^  the 
track  to  the  east.  But  the  appellee's  evidence,  which 
is  wholly  uncontradicted,  shows  also  that  there  was 
blood  and  hair  found  along  the  track  at  some  distance 
west  of  the  culvert.  M.McKernan,  who  was  train 
master  of  the  Chicago  &  Calumet  Terminal,  testified 
that  he  discovered  a  clot  of  blood,  and  some  horse  hair 
and  perhaps  a  little  flesh,  west  of  the  culvert,  possibly 
60  feet.  John  Conlon,  a  track  foreman,  testified  that 
he  found  blood  and  other  evidences  of  the  horse  about 
35  feet  west  of  the  west  end  of  the  culvert,  though  he 
says  on  cross-examination  that  he  might  be  mistaken 
about  it.  He  is  corroborated  by  his  son,  William  J. 
Conlon,  who  testifies  that  he  went  to  the  wreck  right 
after  the  accident,  and  that  the  most  westerly  point 
where  he  discovered  any  evidence  of  the  horse  was 
about  one  rail's  length  west  of  the  culvert,  where  he 
found  hair  and  blood.  This  evidence  is  notatallifl 
conflict  with  that  produced  by  the  appellant  on  this 
question,  and  the  whole  together  shows  that  the  horse 
must  have  been  struck  some  30  to  60  feet  west  of  the 
culvert,  and  carried  over  the  culvert  and  across  the 
street  to  the  east.  Whether  he  had  crossed  this  cul- 
vert or  had  come  on  from  the  street  west  there  is 
nothing  to  show.  Upon  the  whole  case  we  are  unable 
to  find  any  negligence  on  the  part  of  those  in  the  man- 
agement of  the  road  which  caused  or  contributed  to 
produce  the  injury  to  the  deceased,  and  the  order  of 
the  circuit  court  is  afiSrmed. 

NOTB. 

Assumption  of  Risk  of  Collision  with  Cattle. — A  railway  compa/'y 
is  not  liable  for  the  death  of  an  employee  resulting"  from  a  collision 
with  cattle  caused  by  its  failure  to  provide  fences  along^  the  lin^  ^' 
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its  road,  if  the  deceased  knew  of  the  want  of  such  fences,  he  having 
assumed  the  risk  of  the  injury.  Sweeny  v.  Central  Pac.  R.  Co.,  8 
Am.  &  Eng.  R.  Cas.  151,  57  Cal.  IS. 

Railroad  corporations  have  the  right,  in  the  absence  of  a  duty 
imposed  by  statute  or  by  contract,  to  fence  their  roads  or  not,  and 
to  construct  their  road-beds  in  respect  to  curves  and  grades  as  they 
see  fit.  And  where  a  fireman  on  a  railroad  train  has  been  over  the 
road,and  had  opportunity  to  learn  its  character  as  to  curves,  grades, 
and  fences,  and  that  of  the  country  traversed,  and  its  use  for  pas- 
turage, and  continues  in  his  employment  without  objection,  he 
assumes  all  risk  arising  from  the  unfenced  condition  of  the  road 
and  the  consequent  danger  of  encountering  cattle  on  the  track,  or 
from  the  peculiarities  of  the  road-bed  as  to  grades  and  curves.  And 
where  an  unfenced  road  runs  through  pasture  land,  cattle  must  be 
expected  on  the  track  at  any  time ;  and  it  is  not  the  duty  of  the 
company  to  warn  employees  engaged  in  operating  trains  on  the 
road  of  the  danger  of  encountering  cattle.  Patton  v.  Cental  Iowa 
R.  Co.,  35  N.  W.  Rep.  149.  The  liability  of  injury  to  employees  by 
collision  with  cattle  trespassing  on  the  track  is  one  of  the  dangers 
incident  to  the  operation  of  railroads  and  may  be  encountered  in- 
side of  enclosures  having  cattle-guards,  as  well  as  outside.  Ward 
V,  Bonner,  80  Tex.  168,  15  S.  W.  Rep.  805. 

Plaintifi^,  a  locomotive  engineer  in  the  employ  of  the  defendants, 
received  injuries  from  the  derailment  of  his  engine  at  night,  caused 
by  its  coming  in  contact  with  a  cow  fastened  in  a  bridge  on  the 
railway  track,  with  her  legs  down  between  the  ties.  Less  than 
three  hours  before  that  time  the  track  over  the  bridge  was  clear  of 
obstructions.  Held,  that  the  evidence  did  not  show  defendants  to 
have  been  guily  of  negligence ;  and  also,  that  the  accident  was 
within  the  assumed  risks  of  plaintiff*s  employment.  Manson  v, 
Eddy,  3  Tex.  Civ.  App.  148,  22  S.  W.  Rep.  66. 


Smedley 

V. 

Hestonville,  M.  &  F.  Pass.  Ry.  Co. 

{Supreme  Court  of  Pennsylvania^  Feb.  28,  /8g8,) 

Injury  to  Passenger — Defective  Roadbed — Degree  of  Care.* — The 
law  requires  carriers  of  passengers  to  exercise  more  than  mere 
reasonable  care  and  prudence  for  the  safety  of  their  passengers. 

Measure  of  Damages. — It  was  not  error  to  instruct  that  plaintiff, 
injured  while  a  railroad  passenger,  should  be  given  damages  only 
sufficient  to  compensate  her  for  her  injury  ;  but  that  her  suffering 
in  the  past,  and  probable  suffering  in  the  future,  and  the  probability 
of  the  permanency  of  her  injuries,  and  also  any  expense  to  which 
she  had  been  put  in  the  way  of  obtaining  relief,  should  be  al- 
lowed for. 


*See  notes  at  end  of  case. 
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Appeal  by  defendant  from  Philadelphia  county 
court  of  common  pleas.     Affirmed. 

J,  Howard  Gendell,  for  appellant. 
James  W.  Latta^  for  appellee. 

Green,  J.  There  could  not  be  any  doubt  that  the 
accident  which  caused  the  plaintiff's  injury  resulted  in 
some  way  from  the  condition  of  the  track  at  the  place 
where  the  car  left  the  track.     It  was  shown  by  abound- 

ant  testimony,  and  not  at  all  contradicted, 
that  at  the  place  of  the  accident  the  bed  of 
the  street  had  been  dug-  out  for  the  purpose  of  chang- 
ing* the  track  from  the  old  horse-car  system  to  the  kind 
of  track  required  for  the  new  electric  system.  New 
rails  were  being-  laid,  and,  for  the  purpose  of  continuing" 
the  travel  while  the  work  was  g'oing-  on,  the  old  rails 
and  the  new  were  kept  in  a  condition  of  temporary 
union  at  the  ends,  so  that  the  cars  could  pass  from  the 
rails  of  the  one  system  to  those  of  the  other.  At  the 
very  moment  of  the  accident,  the  car  had  passed  from 
the  new  rails,  and  was  on  the  old  rails.  There  was 
quite  a  depression  in  the  bed  of  the  road,  caused  by  the 
excavation  which  had  been  made,  and  into  this  depres- 
sion or  excavation  the  front  wheels  of  the  car  dropped 
with  sufficient  force  to  throw  the  passengers  with  con- 
siderable violence  from  their  positions  on  the  seats. 
The  plaintiff's  head  was  dashed  ag-ainst  the  fare  box  or 
the  side  of  the  car,  and  she  received  severe  contusions 
and  lacerations  of  the  head  and  face.  That  her  injuries 
were  very  serious  was  fully  proved  by  the  medical 
testimony.  As  a  matter  of  course,  the  plaintiff  was  in 
no  deg-ree  responsible  for  the  accident,  either  by  way 
of  contributory  negligence  or  in  any  other  manner. 
She  was  a  passenger,  who  had  paid  her  fare,  and  was 
entitled  to  safe  conduct  to  her  destination. 

There  were  but  two  questions  in  the  case, — one  as 
to  the  defendant's  neglig-ence,  and  the  other  as  to  the 
measure  of  damages.  The  learned  trial  judge  left 
both  these  questions  to  the  jury  with  careful  and  cor- 
rect instructions,  and   with  adequate  cautions  against 
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excessive  damages.  It  was  claimed  for  the  defense 
that  the  accident  was  the  result  of  an  inevitable  event, 
which  could  not  have  been  foreseen  or  provided  against. 
The  court  left  this  question  to  the  jury  on  all  the  evi- 
dence, charg-ing"  that  the  defendant  was  not  liable  for 
extraordinary  events  which  it  could  not  foresee  or  pre- 
vent. The  charg-e  was  absolutely  correct  on  this  sub- 
ject, and  the  defendant  was  allowed  every  possible  op- 
portunity to  establish  this  defense.  The  jury,  by  their 
verdict,  found  for  the  plaintiff,  and  a  readingf  of  the 
testimony  convinces  us  that  they  found  correctly.  We 
can  discover  no  room  for  any  theory  that  the  accident 
was  due  to  an  inevitable  event,  which  could  not  have 
been  foreseen  or  prevented.  It  was  manifestly  due  to 
some  defect  in  the  track,  which  was  not  explained,  but 
for  which  the  defendant  was  clearly  responsible. 

We  think  the  learned  court  was  not  quite  correct  in 
the  answers  g-iven  to  the  fifth  and  sixth  points  of  the 
defendant,  in  saying-  that  they  were  refused 
because  they   concluded    with    the    phrase  JSlIiiJelSf?'' 
''that  the  verdict  should  be  for  the  defend-  ^'i'^*^ 
ant."     We  do  not  think  the  points  asked  a 
binding*  instruction,  but   only  a  direction  that,  if  the 
hypothetical  facts  stated  in  the  points  were  found  by 
the  jury,  then  the  verdict  should  be  for  the  defendant. 
But  the  rule  of  duty  stated  in  the  points  was  not  suffi- 
ciently strict  when  applied  to  carriers  of  passeng-ers. 
and  therefore  the  points  could  not  have  been  affirmed 
as  they  stood.     It  requires  more  than  mere  reasonable 
care  and  prudence  to  relieve  carriers  of  passeng-ers  from 
their  legal  duty  of  safe  carriage.     The  refusal  of  the 
points  therefore  did  no  harm. 

In  regard  to  the  question  of  damages,  we  see  no  error 
in  the  charge.  The  court  instructed  the  jury  that  they 
could  only  give  damages  that  would  com- 
pensate the  plaintiff  for  her  injury,  ''allow- 
ing her  damages  for  the  pain  and  suffering 
which  she  has  undergone  in  the  past,  and  is  likely  to 
undergo  in  the  future,  and  any  permanent  injury  which 
you  may  deem  she  has  suffered,  and  also  any  expense 
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which  she  has  been  put  to  in  the  way  of  obtaining*  re- 
lief." There  is  nothing  wrong*  in  this.  It  is  rather 
within  than  beyond  the  instructions  which  are  gener- 
ally given  in  cases  of  this  character.  Clearly,  the 
charge  on  this  subject  was  not  erroneous  as  against  the 
defendant.  The  assignments  of  error  are  all  di&missed. 
Judgment  affirmed. 


NOTES. 

Carriers  of  Passengers — Degree  of  Care — General  Rule. — See  2 
Am.  &  Eng.  K.  Cas.,  N.  S.,  213,  no(ef  and  abstracts^  211. 

The  rule  as  to  the  degree  of  care  required  to  be  exercised  by  the 
carrier  for  the  safety  of  the  passeng-er  varies  in  different  jurisdic- 
tions. It  may  be  stated  as  a  general  rule»  however,  that  the  carrier 
will  be  held  to  the  strictest  vigilance  in  receiving,  transporting,  and 
allowing  a  passenger  to  alight  that  the  method  of  carriage  and  cir- 
cumstances of  the  case  will  allow.  Little  Rock,  etc.,  R.  Co.  v* 
Miles,  13  Am.  &  Eng.  R.  Cas.  10,  40  Ark.  298,  48  Am.  Rep.*  10 ;  Flor- 
ida Southern  R.  Co.  v.  Hirst,  52  Am.  &  Eng.  R.  Cas.  409,  30  Fla.  1, 
32  Am.  St.  Rep.  17 ;  Kentucky,  etc..  Bridge  Co.  v.  Quinkert.  2  Ind. 
App.  244  ;  Jefferson ville  R.  Co.  v,  Hendricks,  26  Ind.  228 ;  Louisville, 
etc  ,  R.  Co.  V,  Snj'der,  37  Am.  &  Eng.  R.  Cas.  137,  117  Ind.  435,  10 
Am.  St.  Rep.  60 ;  Terre  Haute,  etc.,  R.  Co.  v.  Buck,  18  Am.  &  Eng. 
R.  Cas.  234,  96  Ind.  346,  49  Am.  Rep.  168 ;  Grand  Rapids,  etc.,  R.  Co. 
V.  Ellison,  39  Am.  &  Eng.  R.  Cas.  480,  117  Ind.  234 ;  Moore  v.  Des 
Moines,  etc.,  R.  Co.,  27  Am.  &  Eng.  R.  Cas.  315,  69  Iowa  491 ;  Leh- 
man V,  Louisiana  Western  R.  Co.,  37  La.  Ann.  705  ;  Libby  v,  Maine 
Cent.  R.  Co.  58  Am.  &  Eng.  R.  Cas.  81,  85  Me.i  34  ;  Baltimore,  etc., 
R.  Co.  V.  State,  12  Am.  &  Eng.  R.  Cas.  149,  60  Md.  449  ;  Smith  v,  St. 
Louis,  etc.,  R.  Co.,  69  Mo.  32,  33  Am.  Rep.  484  ;  Willmott  v,  Corrigan 
Consol.  St.  R.  Co.,  106  Mo.  535  ;  Carroll  v.  Staten  Island  R.  C«.,  58 
N.  Y.  126,  17  Am.  Rep.  221,  affirming  65  Barb.  (N.  Y.)  32 ;  Cleveland, 
etc.,  R.  Co.  V,  Manson,  30  Ohio  St.  451 ;  New  York,  etc.,  R.  Co.  v, 
Dougherty,  6  Am.  &.  Eng.  R.  Cas.  139,  11  W.  N.  C.  (Pa.)  437;  Laing 
V.  Colder,  8  Pa.  St.  481,  49  Am.  Dec.  533 ;  Galveston  City  R.  Co.  i'. 
Hewitt,  67  Tex.  473,  60  Am.  Rep.  32;  St.  Louis,  etc.,  R.  Co.  v. 
Finley,  79  Tex.  85. 

In  Jackson  v,  Tollett,  2  Stark.  37,  3  E.  C.  L.  307,  Lord  Ellbnbor- 
OUGH  states  the  law  to  be  that  "every  person  who  contracts  for  the 
conveyance  of  others  is  bound  to  use  the  utmost  care  and  skill ;  and 
if,  through  any  erroneous  judgment  on  his  part,  any  mischief  is 
occasioned,  he  must  answer  for  the  consequences.'*  See  also  Crofts 
V,  Waterhouse,  3  Bing.  319,  11  E.  C.  L.  119.  In  Philadelphia,  etc., 
R.  Co.  V,  Derby,  14  How.  (U.  S.)  486,  Mr.  Justice  Grikr  used  the 
following  emphatic  language  :  **When  carriers  undertake  to  convey 
persons  by  the  powerful  but  dangerous  agency  of  steam*,  public 
policj'  and  safety  require  that  they  be  held  to  the  greatest  possible 
care  and  diligence ;  and  whether  the  consideration  for  such  trans- 
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portation  be  pecuniary  or  otherwise,  the  personal  safety  of  the 
passeng-ers  should  not  be  left  to  the  sport  of  chance  or  the  neg'ligence 
of  careless  ag-ents.  Any  neg-lig-ence,  in  such  cases,  may  well  deserve 
the  epithet  of  *  gross.*  "  See  also  to  like  effect  Maury  z/.  Talmadge, 
2  Mclean  (U.  S.),  157;  Derwort  v,  Loomer,  21  Conn.  245;  Hall  v, 
Connecticut  River  Steamboat  Co.,  13  Conn.  319;  Stockton  v.  Frey, 
4  Gill  (Md.)  406,  45  Am.  Dec.  138. 

Same — Same — English  Rule. — Under  the  rule  generally  propounded 
by  the  English  courts,  carriers  of  passengers  are  bound  to  carry 
their  passengers  safely,  but  are  held  only  to  such  care  and  caution 
as  may  reasonably  be  expected  to  be  used  by  reasonable  men.  Rich- 
ardson  v.  Great  Eastern  R.  Co.,  Iv.  R.  10  C.  P.  490;  Metropolitan  R. 
Co.  V,  Jackson,  L.  R.  3  App.  193, 

Same — Same — Not  Liable  as  Insurers. — Carriers  of  passengers  are 
not  liable  as  insurers  of  the  safety  of  their  passengers.  Hazard  v, 
Chicago,  etc.,  R.  Co.,  1  Biss.  (U.  S.)  503;  L/add  v.  Foster,  3  Sawg. 
(U.  S.)  547;  Stokes  v,  Saltonstal,  13  Pet.  (U.  S.)  181 ;  Treadwell  v, 
Whittier.  80  Cal.  574,  13  Am.  St.  Rep.  175 ;  Nagle  v.  California 
Southern  R.  Co.,  88  Cal.  86;  Hall  v,  Connecticut  River  Steamboat 
Co.,  13  Conn.  319 ;  Chicago,  etc.,  R.  Co.  v,  Arnol,  58  Am.  &  Eng.  R. 
Cas.  411,  144  111.  261 ;  Chicago,  etc.,  R.  Co.  v.  Lewis,  58  Am.  &  Eng. 
R.  Cas.  126,  145  111.  67;  Chicago,  etc.,  R.  Co.  v,  Carroll,  5  111.  App. 
201 ;  Jeffersonville  R.  Co.  v.  Hendricks,  26  Ind.  228 ;  L/OUis^ville,  etc., 
R.  Co.  V,  Pedigo,  27  Am.  &  Eng.  R.  Cas.  310,  108  Ind.  481 ;  Chicago, 
etc.,  R.  Co.  V,  Fisher,  49  Kan.  460;  Baltimore,  etc.,  R.  Co.  v»  State, 
12  Am.  &  Eng.  R.  Cas.  149,  60  Md.  449;  Baltimore,  etc..  Turnpike 
Road  Co.  V,  Leonhardt,  27  Am.  &  Eng.  R.  Cas.  194,  66  Md.  70; 
Grand  Rapids,  etc.,  R.  Co.  v,  Huntley,  38  Mich.  537,  31  Am.  Rep. 
321 ;  Sawyer  v,  Hannibal,  etc.,  R.  Co.,  37  Mo.  241,  90  Am.  Dec.  382  ; 
Gilson  V,  Jackson  County  Horse  R.  Co.,  12  Am.  &  Eng.  R.  Cas.  132, 
76  Mo.  282  ;  Leslie  v,  Wabash,  etc.,  R.  Co.,  26  Am.  &  Eng.  R.  Cas. 
229,  88  Mo.  50;  O'Connell  v,  St.  Louis  Cable,  etc.,  R.  Co.,  106  Mo. 
482;  Fredericks  v.  Northern  Cent.  R.  Co.,  58  Am.  &  Eng.  R.  Cas. 
91,  157  Pa.  St.  103;  Renneker  v.  South  Carolina  R.  Co.,  20  S.  Car. 
219;  International,  etc.,  R.  Co.  v,  Halloren,  3  Am.  &  Eng.  R.  Cas. 
343,  53  Tex.  46,  37  Am.  Rep.  744 ;  Texas  Pac.  R.  Co.  v,  Buckelew,  3 
Tex.  Civ.  App.  272;  International,  etc.,  R.  Co.  v,  Welch,  86  Tex. 
203,  40  Am.  St.  Rep.  829  ;  Gillingham  v,  Ohio  River  R.  Co.,  51  Am. 
&  Eng.  R.  Cas.  222,  35  W.  Va.  588,  29  Am.  St.  Rep.  827  ;  Fisher  v. 
West  Virginia,  etc.,  R.  Co.,  58  Am.  &  Eng.  R.  Cas.  337,  39  W.  Va. 
366. 

A  company  is  an  insurer  of  the  passenger's  safety  only  against 
the  risk  caused  or  increased  solely  by  its  own  negligence.  Grand 
Rapids,  etc.,  R.  Co.  v,  Boyd,  65  lud.  526. 

Same — Same — Highest  Care  Consistent  with  Nature  of  Business. — 
In  certain  cases  it  has  been  held  that  the  degree  of  care  required  of 
the  carrier  is  subject  to  a  reasonable  limitation  ;  that  it  is  not  the 
utmost  and  highest  absolutely,  but  the  highest  which  is  consistent 
with  the  nature  of  the  carrier's  business,  and  there  must  be  a  due 
regard  to  its  necessary  requirements.  Philadelphia,  etc.,  R.  Co.  z>, 
Anderson,  44  Am.  &  Eng.  R.  Cas.  345,  72  Md.  519,  20  Am.  St.  Rep. 
483;  Texas,  etc.,  R.  Co.  v.  Davidson,  3  Tex.  Civ.  App.  542.  See  also 
Texas  Cent.  R.  Co.  v,  Burnett,  80  Tex.  536 ;  Texas  Cent.  R.  Co.  z'. 
Stuart,  1  Tex.  Civ.  App.  642. 

In  Delaware,  etc.,  R.  Co,  v,  Dailey,  37  N.  J.  L.  526,  it  was  held 
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that  a  company  is  bound  to  carry  passengers  in  safety  so  far  as  the 
utmost  care  and  skill  of  the  most  prudent  men  practically  obtain- 
able can  secure  it  under  the  particular  circumstances  of  the  case. 
See  also,  to  like  effect,  Chicago  City  R.  Co.  v,  Engel,  35  111.  App. 
490;  West  Chicago  St.  R.  Co.  v,  Martin,  47  111.  App.  610;  Dodger. 
Boston,  etc..  Steamship  Co.,  37  Am.  &  Eng.  R.  Cas.  67,  148  Mass. 
207,  12  Am.  St.  Rep.  541 ;  Secord  v,  St.  Paul,  etc.,  R.  Co.,  5  Mc- 
Crary  (U.  S.),51S. 

The  safety  of  passengers  requires  the  strict  and  rigid  observance 
on  the  part  of  carriers  by  rail  or  otherwise  of  all  means  which  are 
likely  to  prevent  danger  to  passengers,  *'but  as  to  dangers  and 
perils  not  incident  to  ordinary  perils  by  any  mode  of  travel,  the 
rale  of  liability  imposed  upon  the  carrier  of  passengers  by  law  is  less 
stringent.*'  He  must  not,  however,  omit  any  care  to  discover  and 
prevent  danger  to  a  passenger,  where  foresight  on  his  part  is  reas- 
onable and  practicable.  Chicago,  etc.,  R.  Co.  v,  Pillsbury,  123  111. 
9,  S  Am.  St.  Rep.  483. 

Same — Same— Utmost  Care. — A  large  number  of  cases  hold  that 
the  utmost  care  and  foresight  must  be  employed  by  the  carrier  in 
the  transportation  of  its  passengers  so  as  to  prevent  injury. 
Hazard  v,  Chicago,  etc.,  R.  Co.,  1  Biss.  (U.  S.),  503  ;  Pennsylvania 
Co.  I/.  Roy,  102  U.  S.  451 ;  George  v,  St.  Louis,  etc.,  R.  Co.,  34  Ark. 
613;  Wheaton  v.  North  Beach,  etc.,  R.  Co.,  36  Cal.  590;  Nagle  r. 
California  Southern  R.  Co.,  S8  Cal.  86;  Jamison  v.  San  Jose,  etc., 
R.  Co.,  55  Cal.  593;  Denver,  etc.,  R.  Co.  v,  Hodgson,  18  Colo.  117 ; 
Atchison,  etc.,  R.  Co.  v*  Shean,  58  Am.  &  Eng.  R.  Cas.  360,  18  Colo. 
368;  Chicago,  etc.,  R.  Co.  v.  George,  19  111.  510,  71  Am.  Dec.  239, 
modified  in  Chicago,  etc.,  R.  Co.  v.  Gretzner,  46  111.  74  ;  Gillenwater 
v.  Madison,  etc.,  R.  Co.,  5  Ind.  339,  61  Am.  Dec.  101 ;  Thayer  v.  St. 
Louis,  etc.,  R.  Co.,  22  Ind.  26,  85  Am.  Dec.  409  ;  Louisville,  etc.,  R. 
C^.  V.  Pedigo,  27  Am.  &  Eng.  R.  Cas.  310, 108  Ind.  481 ;  Kellow  r. 
Central  Iowa  R.  Co.,  21  Am.  &  Eng.  R.  Cas.  485, 68  Iowa  470,  56  Am. 
Rep.  858  ;  Louisville  City  R.  Co.  v,  Weams,  80  Ky.  420 ;  Baltimore, 
etc.,  R.  Co.  V,  Breinig,  25  Md.  378,  90  Am.  Dec.  49;  Baltimore,  etc., 
R.  Co.  V.  State,  12  Am.  &  Eng.  R.  Cas.  149,  60  Md.  449 ;  Baltimore, 
etc.,  R.  Co.  V,  State,  21  Am.  &  Eng.  R.  Cas.  202,  63  Md.  135 ;  Balti- 
more, etc..  Turnpike  Road  Co.  v,  Leonhardt,  27  Am.  \.  Eng.  R. 
Ca».  194,  66  Md.  70  ;  Philadelphia,  etc.,  R.  Co.  z/.  Anderson,  44  Am. 
&  Eng.  R.  Cas.  345,  72  Md.  519,  20  Am-  St.  Rep.  483  ;  White  p. 
Fitchburg  R.  Co.,  18  Am.  &  Eng.  R.  Cas.  140,  136  Mass.  321;  Spell- 
man  V,  Lincoln  Rapid  Transit  Co.,  58  Am,  &  Eng.  R.  Cas.  297,  36 
Neb.  890,  38  Am.  St.  Rep.  753 ;  Taylor  v.  Grand  Trunk  R.  Co.,  48  N. 
H.  304,  2  Am.  Rep,  229  ;  Barrett  v.  Third  Ave.  R.  Co.,  45  N.  Y.  628, 
affirming  8  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.),  205,  1  Sweeny  (N. 
Y.),568;  Caldwell  z/.  Murphy,  1  Duer  (N.  Y.),  233;  Oliver  v.  New 
York,  etc.,  R.  Co.,  1  N.  Y.  Edm.  Sel.  Cas.  (Orange  Cir.  Ct.),S89: 
Ganiard  v,  Rochester  City,  etc.,  R.  Co.,  SO  Hun.  (N.  Y.),  22; 
Dlabola  v,  Manhattan  R.  Co.,  15  Daly  (N.  Y.),  470,  affirmed  \n  134 
N.  Y.  585 ;  Laing  v.  Colder,  8  Pa.  St.  479,  49  Am.  Dec.  533  ;  Conroj 
V,  Pennsylvania  R.  Co.,  1  Pittsb.  (Pa.),  440 ;  East  Tennessee,  etc., 
R.  Co.  z/.  Mitchell,  11  Heisk.  (Tenn.)  400;  International,  etc.,  R. 
Co.  V,  Welch,  58  Am.  &  Eng.  R.  Cas.  70,  86  Tex.  204,  40  Am.  St. 
Rep.  829;  Fisher  z/.  West  Virginia,  etc.,  R.  Co.,  58  Am.  &  Eng.  R. 
Cas.  337,  39  W.  Va.  366. 

When  it  is  said  that  a  company  should  exercise   the  highest  de- 
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gree  of  foresight  and  prudence,  such  a  statement  is  not  to  be  under- 
stood to  require  of  it  every  possible  precaution  which  ingenuity 
might  suggest,  or  skill  might  afford,  by  which  accidents  may  be 
avoided,  but  that  it  should  adopt  such  precautions  of  known  value 
as  have  been  practically  tested,  and  should  employ  such  necessary 
skilled  labor,  service,  and  experience  as  are  reasonably  within  its 
power  to  secure.  International,  etc.,  R.  Co.  v.  Halloren,  53  Tex.  46, 
37  Am.  Rep.  744. 

In  the  absence  of  a  special  contract,  carriers  are  required  to  carry 
passengers  as  safely  as  human  foresight  and  reasonable  care  will 
permit.  Ryan  v.  Gilmer,  2  Mont.  518,  25  Am.  Rep.  744.  "Travelers 
must  take  the  risk  necessarily  incident  to  the  mode  of  travel  which 
they  select ;  but  those  risks,  in  the  legal  sense,  are  only  such  as  the 
utmost  care,  skill,  and  caution  of  the  carrier  in  the  preparation  and 
management  of  the  vehicle  of  conveyance  is  unable  to  avert." 
Washington,  etc.,  R.  Co.  v.  Varnell,  98  U.  S.  479.  See  also  Pendle- 
ton V.  Kinsley,  3  Cliff.  (U.  S.)  420. 

Same — Same — Highest  Degree  Possible  Under  the  Circumstances. 
— Other  cases  hold  that  the  carrier  must  exercise  the  highest  degree 
of  care  that  he  can  render  under  the  circumstances.  The  Oriflam- 
me  V.  Sawg*.  (U.  S.)  397;  Mackoy  v,  Missouri  Pac.  R.  Co.,  18  Fed. 
Rep.  236  ;  Central  R.,  etc.,  Co.  v.  Perry,  58  Ga.  461 ;  Central  R.  Co.  v. 
Freeman,  75  Ga.  331 ;  Georgia  R.  Co.  z/.  Homer,  27  Am.  &  Eng.  R. 
Cas.  186,  73  Ga.  251 ;  Raymond  v.  Burlington,  etc.,  R.  Co.  18  Am.  & 
Eng-.  R.  Cas.  217,  65  Iowa  152;  Huelsenkamp  v.  Citizens'  R.  Co.,  37 
Mo.  537,  90  Am.  Dec.  399;  Spellman  v.  Lincoln  Rapid  Transit  Co., 
58  Am.  &  Eng.  R.  Cas.  297,  36  Neb.  890,  38  Am.  St.  Rep.  753. 

''Carriers  of  passengers  are  held  to  the  exercise  of  the  utmost  or 
hig'hest  deg'ree  of  care,  skill,  and  diligence  for  the  safety  of  the 
passengers  that  is  consistent  with  the  mode  of  conveyance  em- 
ployed."   North  Chicago  St.  R.  Co.  v.  Cook,  145  111.  551. 

Same — Same — Extraordinary  Care. — In  other  jurisdictions  it  has 
been  held  that  the  duty  of  a  carrier  towards  a  passenger,  where  the 
latter's  safely  is  directly  involved,  calls  for  the  exercise  of  extra- 
ordinary care.  Denver,  etc.,  R.  Co.  v,  Hodgson,  18  Colo.  117  ;  Atchi- 
son, etc.,  R.  Co.  V,  Shean,  58  Am.  &  Eng.  R.  Cas.  360,  18  Colo.  368; 
Brunswick,  etc.,  R.  Co.  v.  Gale,  56  Ga.  322  ;  Waller  v.  Hannibal,  etc., 
R.  Co.,  83  Mo.  608;  Knight  v,  Portland,  etc.,  R.  Co.,  56  Me.  234,  % 
Am.  Dec.  449 ;  Sherley  v,  Billings,  8  Bush  (Ky.)  147,  8  Am.  Rep.  451; 
Lambeth  v.  North  Carolina  R.  Co.,  66  N.  Car.  494,  8  Am.  Rep.  508. 

Public  policy  requires  that  a  carrier  should  be  held  to  the  greatest 
possible  degree  of  care  and  diligence,  and  that  the  personal  safety 
of  passengers  should  not  be  left  to  the  sport  of  chance  or  the  negli- 
g'ence  of  a  careless  agent.  Bryan  v.  Missouri  Pac.  R.  Co.,  32  Mo. 
App.  228. 

Railroad  companies  conveying  passengers,  combining  in  them- 
selves the  ownership  as  well  of  the  road  as  of  the  cars  and  locomo- 
tives, are  bound  to  the  most  exact  care  and  diligence,  not  only  in 
the  management  of  the  trains  and  cars,  but  also  in  the  structure 
and  care  of  the  track  and  in  all  the  subsidiary  arrangements  neces- 
sary to  the  safety  of  the  passengers.  McElroy  v,  Nashua,  etc.,  R. 
Corp.,  4  Cush.  (Mass.),  400,  50  Am.  Dec.  794;  International,  etc.,  R. 
Co.  V.  Halloren,  53  Tex.  46,  37  Am.  Rep.  744 ;  Virginia  Cent.  R.  Co. 
V,  Sang'er,  15  Grat.  (Va.),  230;  Searle  v,  Kanawha,  etc.,  R.  Co.,  32 
W.  Va.  370. 
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Same— Same — More  Than  Ordinary  Care. — In  other  cases  it  is 
said  that  a  carrier  of  passeng-ers  is  bound  to  use  more  than  ordinary 
care  and  dilig-ence.  Curtis  v.  Central  R.  Co.,  6  McLean  (U.  S.), 
401  ;  Franklin  v.  Southern  California  Motor  Road  Co.,  85  Gal.  63; 
Savannah,  etc.,  R  Co.  v.  Stewart,  71  Ga.  427 ;  Libby  v.  Maine  Cent. 
R.  Co.,  58  Am.  &  En^^.  R.  Cas.  81,  85  Me.  34;  Spellman  v,  Lincoln 
Rapid  Transit  Co.,  58  Am.  &  Eng.  R.  Cas.  297,  36  Neb.  890,  38  Am. 
St.  Rep.  753  ;  Carrico  v.  West  Virginia  Cent.,  etc.,  R.  Co.,  52  Am.  & 
Eng.  R.  Cas.  393,  35  W.  Va.  389 ;  Compare  Boyce  ^^  Anderson,  2  Pet. 
(U.  S.),  ISO,  in  which  Chief  Justice  Marshall  held  that  the  rule 
of  care  is  that  of  ordinary  care,  the  care  which  all  bailees  for  hire 
owe  their  employer.  A  railroad  company  is  bound  to  use  a  high 
degree  of  skill  and  vigilance  to  guard  against  accidents,  although 
not  an  insurer  of  the  safety  of  its  passengers.  Palmer  v.  Delaware, 
etc..  Canal  Co.,  120  N.  Y.  170,  17  Am.  St.  Rep.  629.  And  any  rea- 
sonable possibility  or  probability  of  danger  demands  action  on  the 
part  of  the  carrier.  Meyer  v,  St.  Louis,  etc.,  R  Co.,  58  Am.  &  Eng. 
R.  Cas.  Ill,  54  Fed.  Rep.  116.  When  a  company  has  created  extra 
danger,  it  is  bound  to  use  extra  precautions,  and  the  precautions  to 
be  adopted  must  be  adequate  to  insure  the  safety  of  every  passenger 
who  exercises  ordinary  care.  Klein  v,  Jewett,  26  N.  J.  Eq.  474, 
affirmed  27  N.  J.  Eq.  550. 

Same — Same — Liable  for  Slight  Negligence. — According  to  some 
decisions,  carriers  of  passengers  are  subject  to  extraordinary  caie 
which  renders  them  liable  for  slight  negligence.  Seymour  z/.  Chi- 
cago, etc.,  R.  Co.,  3  Biss.  (U.  S.),  43 ;  Central  R.  Co.  v,  Thompson, 
76  Ga.  770;  Chicago,  etc.,  R.  Co.  v.  Hazzard,  26  111.  373  ;  Huelscn- 
kamp  V.  Citizens'  R,  Co.,  37  Mo.  537,  90  Am.  Dec.  399;  Bryan  r. 
Missouri  Pac.  R.  Co.,  32  Mo.  App.  228;  Baltimore,  etc.,  R.  Co.  r. 
Wightman,  29  Gratt.  (Va.),431,  26  Am.  Rep.  384.  The  law  holds 
railroad  companies  liable  for  the  slightest  negligence,  and  compels 
them  to  repel  by  satisfactory  proof  every  imputation  of  such  negli- 
gence ;  and  therefore,  where  the  death  of  a  passenger  on  a  railroad 
is  caused  by  the  slightest  neglect  against  which  human  prudence 
and  foresight  could  have  guarded,  the  company  is  liable  in  dam- 
ages for  such  death.  Baltimore,  etc.,  R.  Co.  v.  Noell,  32  Gratt. 
(Va.),394. 

Same — Same — Utmost  Care  of  Prudent  Men. — In  another  line  of 
cases  the  rule  is  laid  down  that  a  carrier  of  passengers  for  hire 
must  use  the  utmost  care  and  skill  which  prudent  and  cautious  men 
are  accustomed  to  use  under  like  circumstances.  Fuller  v.  Nauga- 
tuck  R.  Co.,  21  Conn.  557;  Thayer  v,  St.  Louis,  etc.,  R.  Co.,  22  Ind. 
26,  85  Am.  Dec.  409 ;  Louisville  City  R.  Co.  v,  Weams,  80  Ky.  420; 
Louisville  Southern  R.  Co.  v,  Minogue,  90  Ky.  369,  29  Am.  St.  Rep. 
378;  Gilson  r'.  Jackson  County  Horse  R.  Co.,  12  Am.  &  Eng.  R. 
Cas.  132,  76  Mo.  282 ;  Bowen  v.  New  York  Cent.  R.  Co.,  18  N.  Y.  408, 
72  Am.  Dec.  529  ;  Brockway  v,  Lascala,  1  Edm.  Sel.  Cas.  (N.  Y.  Cir. 
Ct.)  135;  Boss  v.  Providence,  etc.,  R.  Co.,  21  Am.  &  Eng.  R.  Cas. 
364,  15  R.  I.  149. 

In  Franklin  v.  Southern  California  Motor  Road  Co.,  85  Cal.  63,  it 
is  said  that  negligence  cannot  be  imputed  to  a  passenger  for  not 
anticipating  culpable  negligence  on  the  part  of  the  carrier,  but  that 
the  former  has  the  right  to  act  on  the  presumption  that  the  em- 
ployees of  the  carrier  will  use  that  degree  of  care  which  persons  of 
ordinary  prudence  are  accustomed  to  employ  under  the  same  or  sim- 
ilar circumstances. 
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Care  and  negligence  are  relative  terms,  and  the  degree  of  caution 
required  of  carrier  and  passenger  is  to  be  estimated  in  a  measure 
by  the  hazard  to  life  and  limb.  It  is  always  such  care  and  vigi- 
lance as  a  prudent,  rational  person  would  exercise  under  like  cir- 
cumstances. Dougherty  v.  Missouri  R.  Co.,  21  Am.  &  Eng.  R.  Cas. 
497,  81  Mo.  325,  51  Am.  Rep.  239. 

Same — Same — Highest  Degree  of  Care  of  Very  Prudent  Men. — 
According  to  the  rule  stated  in  some  cases,  the  degree  of  care  re- 
quired of  carriers  of  passengers  is  the  highest  degree  of  care  of 
very  prudent  and  cautious  persons.  Nagle  v,  California  Southern 
R.  Co.,  88  Cal.  86 ;  Wheaton  v.  North  Beach,  etc.,  R.  Co.,  36  Cal,  590; 
Louisville,  etc.,  R.  Co.  v,  Snyder,  37  Am.  &  Eng.  R.  Cas.  137,  117 
Ind.  435,  10  Am.  St.  Rep.  60;  Libby  v.  Maine  Cent.  R.  Co.,  58  Am.  & 
Kng.  R.  Cas.  81,  85  Me.  34 ;  Gilson  v,  Jackson  County  Horse  R.  Co., 
76  Mo.  282 ;  Furnish  v,  Missouri  Pac.  R.  Co.,  102  Mo.  438,  22  Am.  St. 
Rep.  781;  O'Connell  r.  St.  Louis  Cable,  etc.,  R.  Co.,  106  Mo.  482; 
Smith  V.  Chicago,  etc.,  R.  Co..  52  Am.  &  Eng.  R.  Cas.  483,  108  Mo. 
243;  Taylor  i/.  Grand  Trunk  R.  Co.,  48  N.  H.  304,  2  Am.  Rep.  229; 
Ganiard  v.  Rochester  City,  etc.,  R.  Co.,  50  Hun  (N.  Y.)  22;  Oliver  v. 
New  York,  etc.,  R.  Co.,  1  N.  Y.  Edm.  Sel.  Cas.  (Orange  Cir.  Ct.) 
589;  Maverick  v,  8th  Avenue  R.  Co.,  36  N.  Y.  378;  International, 
etc.,  R.  Co.  v,  Halloren,  3  Am.  &  Eng.  R.  Cas.  343,  53  Tex.  46,  37 
Am.  Rep.  744;  Levy  v.  Campbell  (Tex.),  19  S.  W.  Rep.  438;  Rich- 
mond City  R.  Co.  V,  Scott,  44  Am.  &  Eng.  R.  Cas.  418,  86  Va.  902. 

Same— Same — Highest  Practicable  Care  of  Capable  Railroad  Men. 
— Still  another  class  of  cases  holds  the  carrier  of  passengers  to  the 
exercise  of  the  highest  practicable  care,  caution,  and  diligence 
which  capable  and  faithful  railroad  men  would  exercise  in  similar 
circumstances.  Chattanooga,  etc.,  R.  Co.,  v,  Huggins,  52  Am.  & 
Eng.  R.  Cas.  473,  89  Ga.  494;  Michigan  Cent.  R.  Co.  v.  Coleman,  28 
Mich.  440;  Furnish  v,  Missouri  Pac.  R.  Co.,  102  Mo.  438.  22  Am.  St. 
Rep.  781.     See  also  Fisher  v.  Southern  Pac.  R.  Co.,  89  Cal.  399. 

Carriers  fulfil  their  duty  if  they  furnish  and  conduct  their  roads 
in  a  manner  generally  found  and  believed  to  be  safe  by  prudent 
railway  companies.  Grand  Rapids,  etc.,  R.  Co.  v.  Huntley,  38  Mich. 
537,  31  Am.  Rep.  321. 

Same — Same — Reasonable  Human  Care  —  Consistent  with  the 
Nature  of  Conveyance  and  Business. — In  some  cases  it  has  been 
laid  down  as  the  true  rule  in  regard  to  the  degree  of  care  required 
of  railroad  companies  to  guard  against  injuries  to  passengers,  that 
the  carrier  shall  do  all  that  human  care,  vigilance,  and  foresight 
can  reasonably  do  consistently  with  the  mode  of  conveyance  and 
the  practical  operation  of  the  road.  Pittsburg,  etc.,  R.  Co.  v. 
Thompson,  56  111.  138 ;  Chicago,  etc.,  R.  Co.  v,  Arnol,  58  Am.  &  Eng. 
R.  Cas.  411,  144  111.  261  ;  Chicago,  etc.,  R.  Co.  v.  Byrum,  48  111. 
App.  41. 

In  Mobile,  etc.,  R.  Co.  v,  Klein,  43  111.  App.  63,  it  is  said  that  car- 
riers of  passengers  are  held  only  to  the  utmost  degree  of  care,  vigi- 
lance and  precaution  which  is  consistent  with  the  mode  of  trans- 
portation used.  See  also  Chicago,  etc.,  R.  Co.  v.  Lewis,  58  Am.  & 
Eng.  R.  Cas.  156,  145  111.  67. 

In  operating  a  mixed  train  or  a  freight  train  upon  which  passen- 
gers are  carried,  a  railway  company  is  not  t)ound  to  the  utmost 
diligence  which  human  skill  and  foresight  can  effect,  but  is  re- 
quired to  use  the   highest  degree  of  practical  diligence  and  skill 
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that  is  consistent  with  the  operation  of  its  road,  and  that  will  not 
render  the  business  of  carrying  passengers  impracticable.  St. 
Ivouis,  etc.,  R*  Co.  V,  Sweet,  57  Ark.  287.  See  also,  to  like  effect. 
Arkansas  Midland  R.  Co.  v.  Canman,  52  Ark.  517  ;  Fisher  v.  South- 
ern Pdc.  R.  Co.,  89  Cal.  399  ;  Chicago,  etc.,  R.  Co.  v.  Arnol,  58  Am. 
&  Eng.  R.  Cas.  411,  144  111.  261 ;  Oviatt  v.  Dakota  Cent.  R.  Co.,  43 
Minn.  300;  International,  etc.,  R.  Co.  v,  Copeland,  60  Tex.  325.'  And 
see  Chattanooga,  etc.,  R.  Co.  v,  Huggins,  52  Am.  &  Eng.  R.  Cas. 
473,  89  Ga.  494, 

In  Payne  t^.  Spokane  St.  Ry.  Co.  (Wash.),  46  Pac.  Rep.  1054,6 
Am.  &  Eng.  R.  Cas.,  N.  S.,  adstr.^  it  was  held  that  the  carrier  was 
required  to  exercise  the  highest  degree  of  skill  and  care  which 
might  be  reasonably  expected  of  intelligent  and  prudent  persons 
engaged  in  the  carriage  of  passengers,  and  which  is  required  by 
law  of  such  carriers. 

Same — Same — Age,  Sex,  and  Condition  of  Passenger  as  Affiecting. 
— The  degree  of  care  to  be  exercised  by  the  carrier  varies  in  accord- 
ance with  the  age,  sex,  or  bodily  infirmity  of  the  passenger.  St. 
Louis,  etc.,  R.  Co.  v,  Finley,  79  Tex.  85.  Where  women  and  child- 
ren are  upon  the  trains  of  a  railroad  company,  it  is  the  latter*s  doty 
to  exercise  the  highest  degree  of  care  in  their  carriage ;  and  fur- 
ther, it  is  the  duty  of  conductors,  iu  such  instances,  not  to  direct 
them  to  go  into  places  of  danger  without  furnishing  such  assis- 
tance as  will  prevent  accidents.  Cleveland,  etc.,  R.  Co.  v,  Manson, 
30  Ohio  St.  451. 

Persons  laboring  under  physical  infirmities,  or  otherwise  unable 
to  take  care  of  themselves,  who  travel  on  railroad  trains,  mast 
provide  proper  assistance  for  themselves,  and  it  is  not  the  duty  of 
the  conductor,  in  the  absence  of  instructions  from  the  company,  to 
render  such  assistance.  Willetts  v.  Buffalo,  etc.,  R.  Co.,  14  Barb. 
(N.  Y.),  585 ;  LK)uisville,  etc.,  R.  Co.  v,  Fleming,  18  Am.  &  Eng.  R. 
Cas,  347,  14  Lea  (Tenn.),  128,  citing  with  approval  New  Orleans, 
etc.,  R.  Co.  V,  Statham,  42  Miss.  607,  97  Am.  Dec.  478.  See  also 
Sheridan  v,  Brooklyn  City,  etc.,  R.  Co.,  36  N.  Y.  39,  93  Am.  Dec.  490. 

In  the  operation  of  its  trains  a  company  is  bound  not  only  to 
exercise  a  degree  of  care  sufficient  to  avoid  injury  to  a  person  of 
ordinary  physical  ability,  but  also  to  exercise  such  care  as  will 
avoid  injuring  persons  in  feeble  health  who  may  be  upon  its  trains; 
and  it  will  be  responsible  for  an  injury  to  a  person  who  had  just 
recovered  from  bodily  injuries  which  he  had  received,  and  who  is 
thrown  across  the  seats  of  the  cars  and  again  injured  through  the 
running  of  a  switch-engine  against  the  car  while  the  passengers 
were  attempting  to  alight.  East  Line,  etc.,  R.  Co.  v.  Rushing,  34 
Am.  &  Eng.  R.  Cas.  367,  69  Tex.  306. 

Where  knowledge  is  communicated  to  the  conductor  of  a  train 
that  a  passenger  is  feeble  and  will  need  assistance  in  getting  off,  it 
amounts  to  notice  to  the  carrier,  and  it  is  not  necessary  to  notify 
every  other  conductor  and  train  hand  that  may  be  in  charge  of  the 
train.  Foss  v,  Boston,  etc.,  R.  Co.,  47  Am.  &  Eng.  R.  Cas.  566,  66 
N.  H.  256. 

If  a  carrier  voluntarily  accepts  as  a  passenger  a  person  who  is 
without  an  attendant,  and  whose  inability  to  care  for  himself  is  ap- 
parent or  made  known  to  its  servants,  and  renders  special  care  and 
assistance  necessary,  the  company  is  negligent  if  such  assistance  is 
not  afforded.     In  such  case  it  must  exercise  the  degree  of  care  com- 
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mensurate  with  the  responsibility  which  it  thus  voluntarily  assumes, 
and  that  care  must  be  such  as  is  reasonably  necessary  to  insure  the 
safety  of  the  passeng-er  in  view  of  his  mental  and  physical  condi- 
tion. Meyer  v.  St.  Louis,  etc.,  R.  Co.,  54  Fed.  Rep.  116,  10  U.  S. 
App.  677 ;  Cincinnati,  etc.,  R.  Co.  v.  Cooper,  120  Ind.  469;  Atchison, 
etc.,  R.  Co.  V.  Webber,  21  Am.  &  Eng.  R.  Cas.  418,  33  Kan.  543,  52 
Am.  Rep.  543;  Croom  v,  Chicago,  etc.,  R.  Co.,  52  Minn.  296,  38  Am. 
St.  Rep.  557. 

In  Columbia,  etc.,  R.  Co.  v,  Powell,  40  Ind.  37,  it  is  held  that 
where  the  conductor  is  informed  of  the  dimness  of  sight  or  feeble 
condition  of  a  passenger  who  has  gotten  on  the  train,  although  by 
mistake,  it  is  the  carrier's  duty  to  use  such  care  as  the  gondition  of 
the  passeng-er  requires  in  order  to  prevent  injury. 

Same — Same — Inevitable  Accident. — Where  the  injury  occurs  by 
reason  of  an  inevitable  accident,  or  through  an  act  of  God,  the  car- 
rier is  relieved  from  responsibility.  Kansas  Pac.  R.  Co.  v.  Miller,  2 
Colo.  442;  Higgins  v,  Cherokee  R.  Co.,  73  Ga.  149;  Murphy  v.  At- 
lanta, etc.,  R.  Co.,  89  Ga.  832;  Topeka  City  R.  Co.  v,  Higg-s,  34  Am. 
St  Kngr-  R.  Cas.  529,  38  Kan.  375,  5  Am.  St.  Rep.  754;  Gillespie  v,  St. 
Louis,  etc.,  R.  Co.,  6  Mo.  App.  554 ;  Carroll  v.  Staten  Island  R.  Co,, 
58  N.  Y.  126, 17  Am.  Rep.  221,  affirfning  6S  B^rb.  (N.  Y.),  32. 

In  Connelly  z/.  Manhattan  R.  Co.,  68  Hun.  (N.  Y.),  456,  it  was 
held  that  a  company  is  not  bound  to  anticipate  or  provide  against 
storms  of  extraordinary  and  unusual  violence,  and  such  as  have  not 
within  practical  experience  been  known  in  the  locality  in  which  the 
railroad  is  operated. 

In  McPadden  v.  New  York  Cent.  R.  Co.,  44  N.  Y.  478,  4  Am.  Rep. 
705,  reversing  ^7  Barb.  (N.  Y.)  247,  it  was  held  that,  although  it  is 
the  duty  oi^  the  company  to  provide  a  safe  roadbed,  it  is  not  liable 
for  an  injury  to  a  passenger  caused  by  the  breaking-  of  a  rail  from 
extreme  cold,  under  circumstances  which  human  foresight  could 
not  have  anticipated  or  prevented.  Carriers  of  passeng-ers  are  not 
liable  for  mere  accident  or  misadventure  any  more  than  for  the  act . 
of  God  or  the  public  enemy,  or  any  sudden  convulsion  of  nature,  or 
any  unknown  or  unforeseen  destruction,  or  an  unknowable  insuffi- 
ciency of  some  part  of  the  road.  Sawyer  v,  Hannibal,  etc.,  R.  Co., 
37  Mo.  240,  90  Am.  Dec.  382. 

A  railway  company  is  not  charg-ed  with  a  higher  deg-ree  of  care 
and  diligence  than  is  exacted  of  private  individuals  under  similar 
conditions.  Gulf.  C.  &  S.  F.  R.  Co.  v.  Warlick  (Ind.  Terr.),  4  Am. 
A  Kngr.  R.  Cas.,  N.  S.,  32. 
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•  (Supreme  Court  of  Illinois y  Nov,  /,  iSgj,) 

Injury  to  Licensee  on  Freight  Train — Liability  of  Railroad  Compa- 
nies.*— Appellee  boarded  appellant's  freight  train  at  a  freight  yard 
where  passenger  trains  did  not  stop ;  and,  with  the  consent  of  the 
conductor,  rode  in  the  caboose  a  distance  of  about  ninety  miles, 
when  a  collision  took  place,  in  which  he  sustained  severe  injuries. 
He  was  not  induced  to  ride  on  the  train  by  any  invitation  or  repre- 
sentation on  the  part  of  the  conductor  or  other  employee  of  appel- 
lant, and  the  conductor's  consent  was  in  direct  violation  of  the 
rules  of  the  company.  Passengers  had  not  been  carried  on  snch 
trains  for  more  than  eight  years ;  and  the  evidence  tended  to  show 
that  appellant  knew  he  had  not  the  rights  of  a  passenger  on  such 
train  ;  that  he  said  after  the  accident  "I  was  bumming  my  way." 
Held,  that  it  was  error  to  instruct  the  jury  that  their  verdict  shoold 
be  for  appellee  if  they  should  find  he  was  on  the  train  with  the  con- 
sent of  the  conductor  and  was  injured  through  the  negjligence  of 
appellant's  servants,  it  having  been  necessary  for  them  to  deter- 
mine whether  or  not  such  consent  was  binding  upon  the  company. 

Same. — And  it  was  error  to  instruct  that  appellee  had  the  right  to 
assume  that  the  conductor  was  not  violating  his  duty  by  allowing 
him  to  ride  on  the  train ;  and  that  he  was  lawfully  on  such  train, 
even  though  such  consent  was  in  violation  of  the  company's  rules, 
such  instruction  being  regardless  of  all  facts  tending  to  show  the 
conductor's  consent  was  in  violation  of  his  duty  ;  and  that  appellant 
was  chargeable  with  notice  that  such  consent  was  not  binding  upon 
the  company. 

Same. — An  instruction  which  not  only  placed  the  presumption  of 
negligence  on  appellant ;  but  also  told  the  jury  such  presumption 
could  only  be  rebutted  by  evidence  for  appellant  satisfying  their 
minds  to  the  contrary,  was  erroneous. 

Appeal  by  defendant  from  First  district  appellate 
court.     Reversed. 

John  T.  Dye  and  Remy  &  Mann  for  appellant. 
Willicnn  Street,  {John  Winans  and  William  Ruger, 
of  counsel),  for  appellee. 

Cartwright,  J.  At  about  8  o'clock  on  the  morn- 
ing of  March  9,  1892,  appellee  arrived  at  the  Union 

*See  notes  at  end  of  case. 
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Depot  in  Cincinnati  on  a  passenger  train,  over  the 
Queen  and  Crescent  Railroad, from  Jackson-  ^^^  ^^ 
ville,  Fla.,  on  his  way  to  Indianapolis.  The 
passenger  trains  of  appellant  start  from  that  depot,  and 
there  were  four  such  regular  trains  to  leave  that  day 
for  Indianapolis,  one  of  which  left  at  8:30  in  the  morn- 
ing-, and  another  at  1:10  in  the  afternoon.  Appellee 
was  about  21  years  old.  The  previous  summer  he  had 
followed  the  races  in  several  states  as  a  score-card  boy, 
and  about  January  1,  1892,  he  had  gone  to  Jacksonville, 
Pla.,  where  he  had  worked  as  a  bell  boy  in  an  hotel, 
and  at  packing  oranges.  His  home  was  at  Janesville, 
Wis.,  and  he  was  returning  to  that  place.  He  spent 
the  forenoon  in  Cincinnati  without  any  apparent  busi- 
ness to  detain  him,  and  between  11  and  12  o'clock  was 
at  a  livery  stable  one  mile  from  Riverside,  a  station 
where  appellant  had  a  freight  yard,  nearly  four  miles 
from  the  Union  Depot,  and  where  the  passenger  trains 
for  Indianapolis  did  not  stop.  He  went  from  the 
livery  stable  to  Riverside,  and  remained  about  that 
place  until  3:30  in  the  afternoon.  Between  the  station 
at  Riverside  and  the  freight  yard  there  was  a  public 
highway  and  a  sidewalk,  beyond  which  there  was  a 
retaining  wall  along  the  freight  yard,  four  or  five  feet 
high,  built  of  stone.  The  freight  yard  was  reached 
by  a  ladder  or  stairway  of  four  or  five  wooden  steps. 
Xhe  second  section  of  a  freight  train  left  these  yards 
at  3:50  in  the  afternoon,  and  shortly  before  that  time 
appellee  went  from  the  station  across  the  highway, 
and  up  into  the  freight  yard.  The  caboose  of  the 
freight  train  stood  about  100  yards  from  the  station  in 
the  freight  yard  where  the  train  was  made  up.  The 
train  was  an  ordinary  freight  train,  loaded  with  coal 
and  miscellaneous  merchandise.  It  was  destined  for 
Indianapolis,  107  miles  from  Riverside.  He  rode  on 
the  train  to  Brookfield,  Ind.,  about  92  miles,  where 
it  stopped  to  take  water,  and  was  leaving  that 
place  when  a  rear  end  collision  occurred,  through 
another  freight  train  running  into  it,  in  the  night,  and 
in  a  blinding  snowstorm.     He  was  pinioned  fast  in  the 
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wreck,  and  so  burned  by  the  stove  that  it  necessitated 
amputating  the  rig^ht  leg  two  inches  below  the  knee, 
and  the  four  small  toes  of  the  left  foot.  Passengers 
were  not  carried  on  freight  trains  between  Cincinnati 
and  Indianapolis,  and  had  not  been  for  eight  years  or 
more,  and  employees  were  forbidden  to  accept  or  carry 
passengrers  on  such  trains.  Appellee  brought  this  suit 
to  recover  damages  for  his  injuries,  and  in  the  Superior 
court  of  Cook  county  obtained  judgment  for  $12,500. 
An  appeal  was  taken  by  appellant  to  the  appellate  court 
for  the  First  district,  where  one  of  the  justices  took 
no  part  in  the  case,  and  the  other  justices  disagreed, 
so  that  there  was  no  decision  in  that  court,  and  the 
judgment  was  affirmed  by  operation  of  law. 

As  the  declaration  stood  at  the  trial,  there  were  two 
counts,  the  first  of  which  alleged  that  the  plaintiff  be- 
came a  passenger  for  hire  in  one  of  the  cars  of  defend- 
ant, to  be  carried  from  Riverside  to  Indianapolis,  and 
was  injured  by  defendant's  negligence.  The  second, 
although  not  using  the  term  **passenger,"  was  in  sub- 
stance the  same,  and  alleged  that  plaintiff,  with  the 
knowledge  and  consent  of  the  conductor,  entered  a  car 
adapted  to  and  used  for  the  carriage  of  passsengers,  to 
be  carried  from  Riverside  to  Indianapolis,  and  was 
ready  to  pay  proper  and  usual  fare  when,  requested, 
whereupon  it  became  the  duty  of  defendant  to  carry 
him  safely,  but  the  duty  was  disregarded,  etc.  The 
plea  was  the  general  issue. 

The  first  instruction  given  at  the  request  of  the 
plaintiff  was  as  follows  :  '*If  you  find  from  the  evidence 
that  the  plaintiff  entered  the  caboose  car  in  question, 
and  rode  therein  from  Riverside  station,  a  distance  of 
ninety  miles  or  more,  to  the  knowledge  and  with  the 
consent  of  the  defendant's  conductor  in  charge  of 
defendant's  train  to  which  said  caboose  car  was 
attached  ;  and  you  further  find  that  the  plaintiff  was 
at  the  time  of  the  collision  and  injury  in  the  exercise  of 
ordinary  care ;  and  you  further  find  that  the  collision 
and  injury  to  the  plaintiff  was  caused  by  negligence  of 
the  agents  or  servants,  or  any  of  them,  of  the  defend- 
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ant, — then  you  should  find  for  the  plaintiflF."  The 
instruction  directed  the  jury  to  find  a  verdict  for  the 
plaintiff  on  the  issues  submitted  to  them,  if  they  found 
from  the  evidence  the  facts  stated  in  it.  Plaintiff 
testified  that  the  conductor  stood  near  and  facing*  him 
when  he  got  on  the  car,  and  his  evidence  showed  that  he 
rode  with  the  consent  of  the  conductor.  In  the  collision 
the  conductor  and  brakeman  were  both  killed,  so  that 
the  evidence  of  such  knowledge  and  consent  came  from 
the  plaintiff  alone.  It  was  proved  that  the  conductor 
was  not  authorized  by  the  rules  and  regulations  of  de- 
fendant to  carry  passengers,  but  was  expressly  forbid- 
den to  do  so,  and,  as  before  stated,  freight  trains  had 
not  carried  passengers  for  years  prior  to  that  time. 
The  plaintiff  did  not  enter  the  caboose  at  a  passenger 
station,  or  any  place  apparently  designed  for  the  re- 
ception of  passengers,  but  100  yards  distant  from  the 
station,  in  a  freight  yard  used  for  making  up  freight 
trains.  The  caboose  was  of  the  smallest  kind,  such  as 
are  attached  to  all  freight  trains,  and  necessary  for 
carrying  tools  and  supplies  and  for  the  accommodation 
of  trainmen.  It  was  such  as  are  always  attached  to 
trains  exclusively  for  freight,  without  any  provision 
for  the  comfort  or  convenience  of  passengers.  There 
was  no  invitation  nor  direction  to  the  plaintiff  to  take 
this  train,  and  he  was  not  misled  in  any  way  as  to  the 
authority  of  the  conductor  to  accept  him  as  a  passenger. 
There  was  no  evidence  that  the  defendant  had  held 
out  the  conductor  as  having  authority  to  accept  or 
carry  passengers  on  the  train.  On  the  other  hand, 
there  was  evidence  that  the  Dlaintiff,  after  the  accident, 
said  that  he  was  **busted"  in  Cincinnati ;  that  he  got 
in  with  the  conductor  and  brakeman,  and  the  conductor 
agreejd  to  carry  him  to  Indianapolis  ;  that  he  said  to 
another  witness,  *'I  was  bumming  my  way  ;"  and  that 
the  night  was  cold,  and  he  had  come  into  the  caboose 
when  the  train  stopped  ;  and  that  he  said  to  another 
iw^itness  that  he  knew  he  had  no  business  on  the  train. 
Plaintiff  denied  making  these  statements,  but  the  ques- 
tion as  to  which  told  the  truth  was  for  the  determination 
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of  the  jury.  In  deciding  upon  the  facts,  there  was 
further  important  evidence  to  be  considered  by  the 
jury  in  the  circumstances  before  set  forth,  of  plaintifiF's 
leaving  the  Union  Depot,  where  he  could  have  taken  a 
passenger  train,  for  a  quick  and  comfortable  trip  to 
Indianapolis,  and  going  to  this  station  and  freight  yard, 
for  no  reason  given  by  him,  and  no  apparent  reason, 
unless  the  alleged  statements  indicated  a  motive.  Any 
knowledge  or  consent  by  the  conductor  that  plaintift 
should  be  in  the  caboose  or  ride  upon  the  train  was  in 
violation  of  the  rules  of  defendant,  and  in  disregard  of 
his  duty  to  it ;  and  the  evidence  tended  strongly  to 
prove  that  the  plaintiff  knew  that  such  was  the  fact. 
If  the  jury  came  to  that  conclusion,  they  could  not  find 
that  plaintiff  had  acquired  the  rights  of  a  passenger 
which  he  claimed  by  his  declaration,  and  •they  could 
not  find  for  him  as  directed  by  the  instruction.  Rail- 
way Co.  r.  Brooks,  81  111.  245  ;  Railway  Co.  z\  Begps, 
85  111.  80 ;  2  Shear.  &  R.  Neg.  §  489.  Under  the  in- 
struction, it  was  only  necessary  for  the  jury  to  find 

that  plaintiflF  entered  the  caboose,  and  rode 
'■j»nr *•"««■«««  therein,  with  the  consent  of  the  conductor, 
-LUkuujar  and  was  injured  by  the  negligence  of  the 
■i«fc**    "'*'    defendant's  servants,  regardless  of  the  fact 

that  freight  trains  did  not  carry  passengers, 
and  the  conductor  had  no  authority  to  give  the  consent, 
and  even  if  plaintiff  knew  that  the  conductor  exceeded 
his  authority  and  violated  his  instructions. 

The  power  of  the  conductor  to  bind  the  defendant 
rests  upon  the  general  doctrine  of  agency.  He  had  no 
authority  to  bind  it  except  WMthin  the  scope  of  his 
agency.  The  conductor  of  a  passenger  train  is  the 
agent  of  the  railroad  company  to  receive  and  transport 
passengers,  and  the  conductor  of  a  freight  train  is  the 
agent  of  the  company  to  transact  the  business  of  such 
a  train.  A  railroad  company  has  a  clear  right  to  make 
a  rule  that  no  one  shall  be  carried  as  a  passenger  on 
its  freight  trains.  Railroad  Co.  r.  Johnson,  67  111.  312. 
Defendant  had  made  such  a  rule,  and  enforced  it  for 
many  years,  and  had  not  been  in  the  habit  of  carrying 
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passeng-ers  on  such  trains.  There  have  been  many 
cases  where  railroad  companies  have  mingled  the  two 
classes  of  business,  and  have  been  accustomed  to  carry 
passengers  upon  their  freight  trains,  or  some  of  them. 
In  such  cases  the  conductor  has  the  authority  implied 
from  such  course  of  doing  business.  The  cases  of 
Railroad  Co.  v.  Muhling,  30  111.  9,  where  the  road  had 
been  carrying  passengers  on  their  construction  trains  ; 
Railroad  Co.  v,  Johnson,  sn-pra^  where  it  was  the  cus- 
tom of  the  road  to  carry  passengers  on  freight  trains, 
and  no  regulation  to  the  contrary  had  been  adopted  ; 
and  Railroad  Co.  r.  Brown,  123  111.  Ib2,  14  N.  E.  197, 
where  it  was  the  custom  to  pass  shippers  of  live  stock 
over  the  road  with  their  stock,  and  the  deceased  had  a 
pass,  and  was  with  his  car  of  stock, — ^are  cases  of  that 
kind  in  this  court.  The  cases  cited  in  support  of  the 
instruction  are  almost  all  of  the  same  character,  where 
the  company  carried  passengers  on  its  freight  trains 
generally,  or  carried  them  on  some  of  them,  and  there 
was  nothing  to  distinguish  the  particular  train  from 
those  on  which  passengers  were  carried. 

In  this  case  there  was  an  entire  separation  of  the 
freight  and  passenger  business  into  distinct  depart- 
ments. The  freight  trains  were  used  exclusively  for 
the  carriage  of  freight,  and  there  had  been  nothing  in 
the  practice  of  the  defendant  which  aflForded  any 
ground  for  an  inference  that  passengers  would  be 
carried  on  such  trains.  PlaintiflF  testified  to  other 
persons  riding  in  the  car  on  this  trip  besides  himself 
and  the  train  crew,  but  there  was  no  evidence  that  any 
passenger  had  ridden  on  it,  or  any  other  freight  train 
of  defendant,  before  that  time.  The  eflfect  of  this  in- 
struction was  to  hold,  as  matter  of  law,  that,  under 
these  circumstances,  the  conductor  had  authority  to 
accept  the  plaintiflF  as  a  passenger,  and  create  the 
relation  alleged  in  the  declaration.  To  say  the  least, 
there  is  no  such  rule  of  law  ;  and,  indeed,  counsel  for 
plaintiff  contend  in  argument  that  the  question  of  the 
authoritv  of  the  conductor  is  one  of  fact.  As  such  a 
question,  the  instruction,  which  took  from  the  jury  all 
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consideration  of  the  extent  of  the  conductor's  real  or 
apparent  authority,  and  the  scope  of  his  employment, 
should  not  have  been  given.  The  fifth  instruction 
g-iven  at  request  of  defendant  was  contradictory  to 
this  one,  but  did  not  serve  to  remedy  the  error  in  giving 
it,  since  the  jury  might  follow  either. 

The  following  is  the  second  instruction  given  at  the 
request  of  the  plaintiff  :  **If  you  find  from  the  evidence 
that  the  plaintiff  rode  in  the  caboose  car  in  question, 
^^^  from  Riverside  station  to  the  place  of  colli- 

sion in  question,  with  the  consent  of  defend- 
ant's conductor  in  charge  of  the  train  to  which  said 
caboose  car  was  attached,  the  plaintiff  had  the  right 
to  assume  that  such  conductor  was  not  violating  his 
duty  by  allowing  him  to  ride  in  said  car,  and  the  plain- 
tiff was  lawfully  in  said  car  even  though  there  was  a 
rule  or  regulation,  unknown  to  him,  prohibiting  such 
conductor  from  carrying  passengers  on  said  train." 
This  instruction  has  all  the  vices  of  the  first  one,  and, 
in  addition,  assumes  that  the  rule  and  regulation  pro- 
hibiting conductors  from  carrying  passengers  on  freight 
trains  was  unknown  to  the  plaintiff.  It  disregarded 
every  fact  and  circumstance  tending  to  prove  notice  to 
plaintiff  that  the  train  was  not  used  nor  designed  for 
carrying  passengers,  and  all  evidence  that  he  knew 
the  conductor  was  violating  his  duty,  and  told  the  jury 
that  he  had  a  right,  as  a  matter  of  law,  to  assume  that 
he  was  not  violating  his  duty,  and  that  he  was  law- 
fully in  the  caboose,  regardless  of  such  facts  and  evi- 
dence. 

The  third  instruction  given  for  the  plaintiff  was  as 
follows  :  '  *A  party  charging  negligence  has  the  burden 
of  proving  it,  but  it  may  sometimes  be  proven  without 
showing  any  particular  negligent  acts  or  omission. 
The  happening  of  an  occurrence  may  be  sufficient  to 
justify  a  finding  that  it  was  caused  by  negligence,  and 
in  such  case  it  is  not  necessary  to  prove  what  negligent 
acts  or  omissions  cause  the  occurrence."  This  was 
followed  by  the  fourth,  as  follows  :  "A  collision  of 
trains  of  the  character  and  with  the  attendant  circum- 
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stances  shown  by  the  testimony  given  on  the  part  of 
the  plaintiflF  in  this  case  justifies  the  inference  that 
it  was  caused  by  negligence  on  the  part  of  the  defend- 
ant, or  some  of  its  agents  or  servants ;  and  unless  testi- 
mony given  on  the  part  of  defendant  satisfies  your 
mind  to  the  contrary,  you  may  infer  such  negligence 
on  the  part  of  the  defendant,  its  agents  or  servants,  as 
you  think  justifiable,  in  view  of  the  happening  of  such 
collision,  under  the  attendant  circumstances  disclosed 
by  the  evidence  ;  and  the  degree  of  such  negligence,  if 
any  you  find,  is  for  you  to  determine."  Negligence  is 
ordinarily  a  question  of  fact,  and  this  instruction  not 
only  told  the  jury,  as  matter  of  law,  that  there  was 
negligence  on  the  part  of  the  defendant  in 
this  instance,  but  authorized  them  to  find 
that  there  was  such  negligence  unless  the  testimony 
for  the  defendant  satisfied  their  minds  to  the  contrary. 
It  is  not  only  placed  the  presumption  of  negligence  on 
the  defendant,  but  set  up,  as  the  standard  of  proof  by 
which  the  defendant  could  rebut  the  presumption,  that 
it  should  satisfy  their  minds  to  the  contrary.  That 
degree  of  proof  is  not  required.  It  is  so  well  estab- 
lished that  an  instruction  of  that  character  is  erroneous 
that  the  error  cannot  well  be  overlooked.  Her  rick  v. 
Gary,  83  111.  85. 

These  were  all  the  instructions  given  at  the  instance 
of  the  plaintiff  except  one,  on  the  measure  of  damages, 
and  no  other  instruction  was  given  which  could  obviate 
the  defects  contained  in  them,  or  cure  the  errors  in 
giving  them.  The  judgments  of  the  appellate  court 
and  superior  court  of  Cook  county  are  reversed,  and 
the  cause  is  remanded  to  the  superior  court.  Reversed 
and  remanded. 

Magruder,  J.  I  dissent  from  the  conclusion  an- 
nounced by  this  opinion,  and  from  the  reasoning  by 
which  such  conclusion  is  sought  to  be  sustained.  I 
cannot  concur  in  the  doctrine  that  a  railroad  company 
is  not  liable  for  injury  to  a  passenger  upon  a  freight 
train,  whom  a  conductor  has  permitted  to  travel  upon 
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such  train,  simply  because  some  arrangement  exists 
between  the  company  and  its  conductors  on  freight 
trains  by  which  the  latter  are  instructed  not  to  receive 
passengers  thereon. 


NOTES. 

Carriers  of  Passengers— Persons  Riding  on  Freight  Trains. — A 
person  on  a  freig-ht  train  in  violation  of  the  rules  is  not  a  passen- 
g'erif  it  appears  that  he  was  given  reasonable  opportunity  to  ascer- 
tain the  existence  of  the  reg'ulation  forbidding"  the  taking  of  passen- 
gers on  freight  trains  notwithstanding  there  was  evidence  tending 
to  show  that  conductors  frequently  violated  the  regulation.  San 
Antonio,  etc.,  R.  Co.  v.  Lynch,  8  Tex.  Civ.  App.  513. 

A  crippled  applicant  for  free  transportation  on  a  freight  train 
was  refused  by  the  conductor,  but  some  time  after  the  train  had 
started  he  was  found  in  the  caboose.  It  being  late  at  night  and 
out  in  the  country,  the  conductor,  from  motives  of  humanity,  for- 
bore to  eject  him,  and  he  was  killed  by  a  subsequent  collision. 
It  was  held  that  the  deceased  was  not  a  passenger  within  Mill's 
Ann.  Stat,  g  1508  (Colorado)  furnishing  a  right  of  action  where  the 
death  of  a  passenger  results  from  the  defect  or  deficiency  of  a  rail- 
road. Atchison,  etc.,  R.  Co.  v.  Headland,  58  Am.  &  Eng.  R.  Cas. 
4,  18  Colo.  477.  See  also  Hendryx  v,  Kansas  City,  etc.,  R.  Co.,  45 
Kan.  377. 

A  person  who  goes  aboard  a  freight  train  by  the  invitation  and 
permission  of  the  conductor  cannot  be  regarded  as  a  passenger, 
where  it  does  not  appear  that  the  company,  either  by  usage  or  by 
its  rules  and  regulations,  permits  passengers  on  its  freight  trains, 
Smith  V.  Louisville,  etc.,  R.  Co.,  124  Ind.  394. 

A  person  cannot  be  considered  a  passenger  who  has  induced  the 
conductor  to  permit  him  to  ride  on  a  freight  train  after  being  told 
by  the  conductor  that  the  freight  train  was  forbidden  to  carry 
passengers,  even  though  he  pays  the  regular  fare.  He  should  be 
considered  a  trespasser.  Louisville,  etc.,  R.  Co.  v.  Hailey,  94  Tenn. 
383. 
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Grieve 

V, 

Illinois  Cent.  R.  Co. 

{Supreme  Court  of  Iowa,  Feb,  7, 1898, ) 

Injury  to  Stock  in  Transportation — Sufficiency  of  Petition. — The 
petition  alleged  that  plaintiff's  stock  was  injured  by  long-  confine- 
ment in  defendant's  cars,  and  lack  of  proper  attention  while  so 
confined.  Held,  that  while  the  petition  might  have  been  objected 
to  for  not  setting-  forth  specifically  the  circumstances  relied  on  to 
show  neglig"ent  care  of  the  stock,  the  defect  was  cured  by  the  answer, 
which  clearly  put  in  issue  the  question  of  neg"lig"ence. 

Same — Estoppel. — And  defendant,  having-  met  issues  indefinitely 
stated,  is  estopped  from  urging-  that  they  were  not  tendered. 

Harmless  Error. — An  alleged  error  in  overruling  a  motion  to 
direct  verdict  will  not  be  considered  on  appeal,  where  a  new  trial 
was  granted  at  the  instance  of  the  party  making  such  motion. 

Contracts  Limiting  Liability  of  Common  Carrier.* — The  provision 
of  a  contract  of  shipment  that  a  written  claim  on  account  of  such 
damage  to  stock  delivered  to  an  agent  of  the  carrier  in  ten  days 
from  the  removal  of  the  stock  from  its  cars  shall  be  a  condition 
precedent  to  the  shipper's  right  to  compensation,  is  against  the  pro- 
hibition of  section  2074  of  the  Code  of  Iowa,  which  provides,  in 
substance,  that  no  contract  shall  except  a  railroad  company  from 
the  liability  of  a  common  carrier. 

Same. — But  the  railroad  company  could,  nevertheless,  insist  upon 
such  limitations  of  its  liability  contained  in  the  contract  as  were 
not  repugnant  to  law. 

Same. — And  a  provision  of  such  contract  that  plaintiff  should 
take  charge  of  the  stock  while  in  transit,  and  feed  and  water  them 
at  his  own  risk  is  not  repugnant  to  such  statute  ;  and  the  carrier  is 
liable  for  only  such  losses  as  result  from  its  failure  to  discharge 
duties  not  assumed  by  the  shipper. 

Negligence — Burden  of  Proof. — As  a  general  rule,  injury  to  stock 
while  in  transit  being  shown,  the  burden  of  proof  is  upon  the 
carrier  to  show  that  it  was  not  caused  by  its  negligence  ;  but  under 
such  contract,  the  burden,  in  the  first  instance,  was  on  the  shipper 
to  show  thai  his  failure  to  feed  and  water  the  stock  did  not  result 
from  his  own  negligence. 

Appeal  by  defendant   from   Buena   Vista  county 
district  court.     Affirmed. 

Duncombe  d:  Kenyofi  ^nd  T.  D.  Higgs,  for  appellant. 
Mack  &  De  Land,  for  appellee. 

Ladd,  J.  The  plaintiff  shipped  39  head  of  fat  cattle 

*See  note  at  end  of  case. 
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and  some  hogfs  over  the  defendant's  railway,  June  26, 
1894,    from   Storm   Lake   to   Chicag-o.      These  were 

loaded  at  about  9  o'clock  p.  m.,  and  reached 
Chicago  at  5  o'clock  a.  m.,  of  June  28th, 
but  were  not  delivered  to  the  consignee  at  the  stock 
yards  till  8  minutes  after  2  o'clock  p.  m.  The  plain- 
tiflF  allegfed  in  his  petition  that  ''during  all  the  time  from 
5  o'clock  a.  m.  to  3  o'clock  p.  m.  of  the  said  28th  day 
of  June,  1894,  the  said  cattle  and  hogs  were  kept  con- 
fined in  the  cars  within  which  they  were  shipped,  and 
upon  the  tracks  of  the  defendant  at  different  points 
of  the  city  of  Chicago,  exposed  constantly  and  continu- 
ously during  all  such  time  to  the  heat  of  the  sun.  which 
was  excessive  ;  that  when  said  cattle  and  hog-s  were 
delivered  to  the  consig-nee  at  about  3  o'clock  p.  m.  of 
said  28th  day  of  June,  1894,  they  were  in  a  badly-dam- 
ag-ed  condition,  having  shrunken  considerably  in 
weight,  and  showing-  in  other  ways  their  long"  confine- 
ment in  the  cars,  exposure,  and  lack  of  proper  care  and 
attention,  by  reason  of  which  this  plaintiff  has  been 
damaged  in  the  sum  of  six  hundred   dollars."     It  is 

asserted  that  no  alleg-ation  of  failure  to  prop- 
ftSJitrtltKJ-  ^^ly  c^^^  f^^  ^te  stock  is  contained  in  the 
Ruttw.*'*'  portion  of  the  petition  set  out.  The  state- 
ment is  not  as  specific  as  mig-ht  have  been 
required  had  timely  objection  been  made.  The  answer, 
however,  clearly  puts  in  issue  the  neg"ligence  charged 
in  delay  and  the  failure  to  exercise  care,  as  it,  in  terms, 
denies  lack  of  care  and  alleges  the  delay  was  occasioned 
by  the  intimidation,  violence,  and  interference  of  strik- 
ers and  mobs  in  Chicag-o,  and  that  the  stock  was  deliv- 

ta»-iiu  eu     ^^^^  ^^  soon  as  possible.     Having  met  the 

issues,  indefinitely  stated  in  the  petition, 
the  defendant  is  not  in  a  position  to  say  they  were  not 
tendered. 

1.  The  alleged  error  in  overruling  the  motion  to  di- 
rect a  verdict  for  the  defendant  ought  not  to  be  deter- 
mined. If  it  be  conceded,  the  court  corrected  it,  in  so 
isniieu  Brrtr.     ^^^  ^^  possible,  by  Setting"  aside  the  verdict 

returned,  and  g-ranting  a  new  trial.  The 
evidence  may  be  different  on  another  trial,  and,  in  any 
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event,  we  cannot  anticipate  what  the  court's  ruling  will 
be  when  the  question  is  again  presented. 

2.  The  jury  found,  in  answer  to  special  interrogu- 
tories,  that  the  transportation  of  the  stock  was  unrea- 
sonably delayed,  but  that  this  was  not  occa- 
sioned by  any  negligence  on  the  part  of  the  ffjSiB^ysJ"!* 
defendant.     It  will  be  observed  that  no  find-  ■•■  carrier, 
ing  was  returned  with  respect  to  the  care 

given  the  stock.  The  assertion  that  this  is  not  within 
the  issues  has  been  disposed  of.  It  is  said,  however, 
that  no  notice  of  the  claim  for  damages  was  given  as 
required  by  the  shipping  contract.  This  contains  the 
condition  that  '*no  claim  for  loss  or  damage  to  stock 
shall  be  valid  against  said  railroad  company  unless  it 
shall  be  made  in  writing,  verified  by  affidavit,  and  de- 
livered to  the  general  freight  agent  of  the  railroad  com- 
pany at  Chicago,  or  to  the  agent  of  the  company  at  the 
station  from  which  the  stock  is  shipped,  or  to  the  agent 
of  the  company  at  the  point  of  destination,  within  ten 
days  from  the  time  said  stock  is  removed  from  said 
cars."  Such  limitations  have  been  regarded  as  rea- 
sonable and  binding,  in  the  absence  of  statutory  regu- 
lations, as  tending  to  prevent  fraud.  Dawson  v.  Rail- 
way Co.,  76  Mo.  514 ;  Coggin  v.  Railway  Co.,  12  Kan. 
416.  But  they  are  limitations  of  the  liability  of  the  com- 
mon carrier,  and  cannot  be  upheld,  because  against  the 
prohibition  of  sectidn  2074  of  the  Code  :  * 'No  contract, 
receipt,  rule,  or  regulation  shall  except  any  railroad 
corporation  engaged  in  transporting  persons  or  prop- 
erty from  the  liability  of  a  common  carrier,  or  carrier 
of  passengers,  which  would  exist  had  no  contract,  re- 
ceipt, rule  or  regulation  been  made  or  entered  into." 
See  Railway  Co.  v.  Vande venter  (Neb.)  41  N.  W. 
998  ;  Railway  Co.  v.  Tabor  (Ky.)  36  S.  W.  18  ;  Brown 
r.  Railroad  Co,  (Ky.)  38  S.  W.  862. 

3.  The  defendant  insists  it  was  relieved  from  the 
care  of  the  stock  by  the  terms  of  the  contract,  in  the 
words  following  :  '*(2)  The  cars  containing  the  stock 
are  to  be  in  charge  of  the  shipper  or  his  agents  while  in 
transit,    free   transportation  for   such   persons    being 
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furnished  by  the  railroad  company  upon  the  conditions 
and  in  accordance  with  the  rules  printed  at  the  head  of 
this  contract,  and  the  shipper  assumes  the  duty  of 
loading*  and  unloading  said  stock,  and  of  attending*  to, 
feeding  and  watering  the  same,  at  his  own  expense 
and  risk.  The  railroad  company  shall  not  be  liable 
for  any  injury  the  animals  may  do  to  each  other  or 
themselves,  nor  for  any  loss  or  damage  caused  by  theft, 
cold,  heat,  or  suffocation.  *  *  *"  The  plaintiff 
accompanied  the  stock,  but  insists  that  all  provisions 
of  the  contract  relieving  the  defendant  of  liability  are 
void,  under  the  section  of  the  statute  already  quoted. 
That  a  railroad  company  is  not  permitted  to  limit  its 
liabilitv  in  such  cases  has  been  too  often  determined 
by  this  court  to  call  for  further  elaboration.  McCoy 
V,  Railroad  Co.,  44  Iowa,  424;  McDaniel  v.  Railway 
Co.,  24  Iowa,  412  ;  Kinnick  v.  Railroad  Co.,  69  Iowa, 
665,  29  N.  W.  772  ;  McCune  v.  Railroad  Co.,  52  Iowa, 
600,  3  N.  W.  615.  Such  conditions  are  readily  sever- 
^^^  able  from  those  relating  to  the  transportation 

of  the  stock,  which  the  parties  had  the  right 
to  make,  and  the  defendant  may  insist  on  those  w^hich 
are  valid  without  being  bound  by  those  understood  by 
both  parties  to  be  void.  See  Casady  v.  Woodbury  Co., 
13  Iowa,  113 ;  Osgood  v.  Bauder,  75  Iowa,  550,  39  N. 
W.  887  ;  Smith  v.  Smith  (Iowa)  50  N.  W.  64 ;  2  Pars. 
Cont.  517  ;  3  Am.  &  Eng.  Enc.  Law,  886.  But  the 
company  had  the  right  to  employ  the  plaintiff  by  fur- 
nishing him  transportation  to  accompany  the  stock, 
load  and  unload,  water,  and  feed  it ;  and  if  he  actually 
undertook  to  do  this,  and  injury  was  occasioned  by  his 
negligence,  it  is  not  perceived  on  what  theory  the  car- 
rier may  be  held  responsible.  In  such  a  case  damages 
result,  not  from  any  lack  of  care  on  the  part  of  the 
carrier,  but  from  that  of  the  owner.  See  Hart  v.  Rail- 
road Co.,  69 Iowa,  485,  29  N.  W.  597;  McCoy  v.  Railroad 
Co.,  supra.  Now,  if  the  owner  undertakes  to  oversee 
the  transportation  of  his  stock  and  to  attend  to  loading 
and  unloading  it,  feeding  and  watering,  whether  by 
contract  or  voluntarily,   and  it  suffers  injury  through 
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his  fault,  he  cannot  recover,  though  the  contract  in  no 
way  relieves  the  company  from  liability.     Hence  the 
section  of  the  statute  is  not  applicable  in  such  a  case. 
Prom  his  familiarity  with  the  animals  he  is 
presumed  to  know  what  care  is   required 
better  than  a  stranger,  and,  having*  undertaken  to  be- 
stow this,  the  company  is  not  liable  for  his  omission  to 
do  so,    unless   resulting*  from   its   failure   to   furnish 
proper   facilities    therefor   or  reasonable    opportunity 
for  so  doing".     In  other  words,  the  carrier  is  liable  for 
such  losses  only  as  result  from  its  failure  to  discharg-e 
duties  not  assumed  and  undertaken   by  the  shipper. 
Railway  Co.   v.  McRae  (Tex.  Sup.)  27  Am.  St.  Rep. 
926,  and  note  (s.  c.    18  S.   W.  672) ;  Johnson  v.  Rail- 
way Co.  (Miss.)  11  South  104  ;  Clarke i^.  Railroad  Co., 
67  Am.  Dec.  205.  and  note ;  5  Am.  &  Engf.   Enc.  Law 
(2d  Ed.)  440.      The   right  to   require   the 
shipper  to  accompany  the  stock,  it  will  be  JeJ"? PnwT'"*^" 
noticed,   is  not  involved,  as  Grieve  in  fact 
did  so.     As  a  g-eneral  rule,  injury  to  property  trans- 
ported being"  shown,  the   burden  is  cast  upon  the  car- 
rier to  exculpate  itself  from  blame.     This  is  because 
of  its  exclusive  control  of  the  property,  and  of  the  in- 
strumentalities of  transportation,  and  of  its  superior 
means  of   information.     But   is   this   true    where    the 
shipper  assumes  to  and  actually  does  take  charg'e  of 
his  stock  during-  its  transportation  ?     In  such  a  case 
the  animals   are     not  in   the   exclusive   custody  of  the 
cafrier,   nor  are  its  means  of  information  superior  to 
thqse  of  the  shipper,  who  is  in  a  position  to  know  what 
has  been  done  or  omitted  as   well,   if  not  better,  than 
the  carrier.     Now,  the  cattle   were  kept  in  the  cars, 
without  unloading"  or  feeding-  or  watering",  in  Chicag-o, 
for   about   nine   hours,   and   the   injury,    if   any,   was 
occasioned  thereby.     All  this,   however,  the  plaintiff 
had   assumed  to  do,  and,   if  his  failure  therein  was 
caused  by  any  act  of  the  defendant,  he  knew  what  it 
was  as  well  as  the  company.     If  he  demanded  facilities 
for  unloading"  the  cattle,  or  for  feeding-  and  watering 
them,  and  these  were  not  provided,  or  were  refused, 

9  (N.  S.)  A  &  B  R  Cas— 43 


674  CARRIERS  OF  FREIGHT.  ^ol.  IX 

(K.  S.) 

Grieve  v.  Illinois  Cent.  R.  Co. 

then  the  burden  would  be  cast  on  the  defendant  to  ex- 
cuse itself  for  not  so  doing.  But  the  burden  is  cer- 
tainly on  the  shipper,  in  the  first  instance,  to  show 
that  the  injury  did  not  result  from  his  own  negligence, 
and,  if  occasioned  by  failure  to  do  what  he  has  under- 
taken, then  that  such  failure  resulted  from  an  omission 
on  the  part  of  the  company  to  perform  some  duty 
devolving  upon  it.  This  conclusion  has  ample  support 
in  the  authorities.  4  Elliot,  R.  R.  §  §  1549,  1552; 
Railroad  Co.  v.  Sherwood,  132  Ind.  129,  31  N.  B.  781 ; 
Railway  Co.  v.  Weakly,  50  Ark.  397,  8  S.  W.  134 ; 
Railway  v.  Hedger,  9  Bush,  645  ;  Rail  wa)-  Co.  v.  Reyn- 
olds, 8  Kan.  623.  See  Faust  v.  Railway  Co.  (Iowa)  73 
N.  W.  623.  We  have  called  attention  to  these  rules, 
in  view  of  another  trial,  because  not  recognized  in  the 
instructions  given.     Affirmed. 


NOTB. 

Carriers  of  Live  Stock — Duty  as  to  Feeding  and  Watering  Stock.— 
Even  thoug-h  a  shipper  of  live  stock  expressly  assumes  the  duties 
of  feeding  and  watering  his  stock  in  transit,  the  carrier  is  still 
bound  to  furnish  him  proper  facilities  and  opportunities  for  per- 
forming such  duties,  and  is  liable  for  losses  resulting  from  its  fail- 
ure to  do  so.  Wabash,  etc.,  R.  Co.  v.  Pratt.,  15  111.  App.  177;  John- 
son V,  Alabama,  etc.,  R.  Co.,  69  Miss.  191,  30  Am.  St.  Rep.  534; 
Duverrick  v,  Missouri  Pac.  R.  Co.,  57  Mo.  App.  550 ;  Dunn,  v,  Hanni- 
bal, etc,  R.  Co.,  68  Mo.  268 ;  Lowenstein  v,  Wabash  R.  Co.,  1  Mo.  App. 
Rep.  592,  63  Mo.  App.  68 ;  Galveston,  etc.,  R.  Co.  v.  Ivey,  (Tex.  Civ. 
App.)  23  S.  W.  Rep.  321;  International,  etc.,  R.  Co.  v.  McRae.  82 
Tex.  614,  27  Am.  St.  Rep.  926;  Gulf,  etc.,  R.  Co.  v.  Gann,  8  Tex. 
Civ.  App.  620 ;  Fort  Worth,  etc.,  R.  Co.  v,  Daggelt,  87  Tex.  322. 
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O'ROURKE 

V. 

Lindell  Ry.  Co.  et  al. 

{.Supreme  Court  of  Missouri^  Jan,  i8,  /8p8,) 

Street-Car  Collisions — Concurring  Negligence.* — Plaintiff  while  a 
passeng-er  on  a  car  of  the  S.  Ry.  Co.  was  injured  in  a  collision 
which  occurred  t)etween  such  car  and  a  car  of  the  L.  Ry.  Co. ;  and 
in  an  action  by  her  against  both  companies,  the  court  instructed 
that  it  was  the  duty  of  the  S.  Ry.  Co.,  as  a  common  carrier,  before 
and  at  the  time  of  the  accident  to  have  used  a  very  high  degree  of 
care  in  trying  to  avoid  the  accident ;  and,  in  another  instruction, 
that  if  the  jury  found  that  the  L.  Ry.  Co.  at  the  time  of  and  prior 
to  the  accident  was  not  exercising  ordinary  care  to  avoid  the  col- 
lision, and  that  its  failure  to  do  so  directly  concurred  with  the 
failure  of  the  S.  Ry.  Co.  to  exercise  a  very  high  degree  of  care  in 
causing  such  collision, — then  both  defendants  are  liable.  Held, 
that  as  the  verdict  was  against  the  L.  Ry.  Co.  alone,  it  could  not 
complain  of  the  requirement  of  a  very  high  degree  of  care  from  the 
S.  Ry.  Co. 

Defendants'  Obligations  Inter  Se. — In  such  action  instructions 
should  not  have  been  "given  in  regard  to  the  duties,  rights  and 
liabilities  of  the  defendants  between  themselves. 

Sanne. — But  a  defendant  at  whose  request  such  instructions  were 
given,  cannot  complain  that  they  were  given  on  a  wrong  theory. 

Same — Negligence — Liability. — The  following  instruction  was  re- 
quested by  appellant :  "(7)  In  determining  whether  the  motorman 
of  the  L.  Ry.  Co.  exercised  ordinary  care,  the  jury  must  judge  its 
condition  in  view  of  all  the  circumstances  disclosed  by  the  evidence 
as  they  existed  at  the  time  he  had  to  act,  and  not  by  what  may 
seem  best  to  them  when  considering  the  facts  after  the  accident.*' 
Held,  that  it  was  properly  refused,  the  law  not  excusing  the  party 
by  whom  the  injury  is  inflicted  from  his  legal  duty,  though  he  was 
drawn  into  a  situation  which  made  imminent  the  danger  of  inflict- 
ing such  injury  by  the  negligence  of  a  third  person. 

Defendants'  Rights  Inter  Se. — In  an  action  against  two  persons  as 
tori  feasors,  the  judgment  is  not  conclusive  of  defendants'  rights 
inler  se,  unless  an  issue  involving  such  rights  is  raised  by  the 
pleadings  and  determined  in  an  appropriate  manner. 

Appeal   by  Lindell   Railway   Company   from   St. 
Louis  circuit  court.     Affirmed. 

Boyle^  Priest  &  Lehmann,  for  appellant. 
A.  /?.  Taylor,  for  respondent. 

*See  note  at  end  of  case. 
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Macfarlane,  J.     This  is  an  action  for  compensa- 
tion for  injuries  to  plaintiff,  alleg'ed  to  have  been  sus- 

tained  while  plaintiff  was  a  passenger  on  a 
car  of  the  defendant,  the  St.  Louis  Subur- 
ban Railway  Company.  The  car  on  which  plaintiff 
was  a  passenger  came  into  collision  with  a  car  of  the 
Lindell  Railway  Company,  and  plaintiff's  injuries  were 
charged  to  have  resulted  in  consequence  of  the  collision. 
The  plaintiff  brought  her  action  against  both  of  the 
railway  companies,  and  obtained  a  verdict  and  judg- 
ment against  the  Lindell  Company  for  $3,000  damages. 
The  cause  was  tried  before  Judge  Flitcraft  and  a 
jury.  As  to  the  Suburban  Company,  the  jury  found 
for  the  defendant.  The  Lindell  Compan}'  moved  for  a 
new  trial,  which  being  refused,  the  pending  appeal 
was  taken. 

The  only  instances  of  error  assigned  by  the  appel- 
lant's brief  refer  to  the  rulings  in  giving  or  refusing 
instructions.  The  place  and  surroundings  of  the  col- 
lision are  thus  described  in  the  statement  of  the  learned 
counsel  for  appellant :  **The  general  course  of  Grand 
avenue  is  north  and  south,  and  on  this  street,  between 
Locust  avenue  on  the  south  and  Finne}'  avenue  on  the 
north,  the  tracks  of  the  Lindell  Company  are  laid. 
These  tracks  are  intersected  bv  the  tracks  of  the  Su- 
burban  Company,  practically  at  right  angles,  by  the 
extension  of  its  line  from  Franklin  avenue  across  Grand 
avenue  on  the  east  into  Morgan  street  on  the  west.  At 
a  point  on  Franklin  avenue  about  200  feet  east  of  Grand 
avenue,  the  tracks  of  the  Suburban  Company  are  di- 
verted southwardly  and  obliquely  across  the  southeast 
corner  of  the  lot  bounded  by  Franklin  avenue  and 
Grand  avenue  on  the  north  and  west,  and  thence  a 
little  south  of  westwardly  into  Morgan  street.  This 
deflection  affords  an  open  view  for  the  Lindell  car 
going  south,  of  the  Suburban  cars  approaching  the  in- 
tersection, for  over  200  feet.  An  equal  opportunity 
for  this  reason  is  afforded  those  on  the  Suburban  car 
to  see  from  an  equal  or  greater  distance  the  approach 
from  the  north  of  a  car  on  the  Lindell  tracks."     *'The 
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car  upon  which  the  plaintiflF  was  a  passeng-er  was 
bound  west,  and  approached  the  intersection  of  the 
tracks  of  the  two  companies  from  the  east,  while  the 
Lindell  car,  with  which  it  collided,  approached  the  in- 
tersection from  the  north.  For  a  distance  of  250  feet 
north  of  the  intersection  of  the  two  railways,  and  to- 
wards the  intersection,  the  tracks  of  the  Lindell  Com- 
pany are  upon  a  downgrade  on  an  average  of  1.2  per 
cent.  From  a  like  distance  east  of  the  intersection  of 
the  two  tracks,  and  approaching  the  intersection  of  the 
tracks,  the  tracks  of  the  Suburban  Company  are  upon 
an  upgrade  of  1.5  per  cent.  As  a  general  rule,  prefer- 
ence of  crossing,  the  opportunities  being  equal,  was 
given  to  the  Suburban  Company."  The  plaintiff  was 
seated  in  the  car  going  west  when  it  was  struck  by  the 
car  of  the  Lindell  Company  going  south.  In  the  colli- 
sion plaintiff  was  seriously  hurt.  There  is  abundant 
testimony  from  which  negligence  could  reasonably  be 
found  on  the  part  of  the  Lindell  Company  in  the  man- 
agement of  its  car.  There  is  also  testimony  from 
which  it  might  reasonably  have  been  found  that  the 
Suburban  Company  was  negligent  in  not  taking  due 
cai*e  to  avoid  the  collision  after  the  danger  thereof  be- 
came manifest. 

Error  is  only  assigned  to  the  rulings  of  the  court  in 
giving  and  refusing  instructions.  The  court  gave  one 
instruction  at  request  of  plaintiff,  which,  for  conven- 
ience, we  divide  into  four  paragraphs.  It  is  as  follows : 
'*(!)  The  court  instructs  the  jury  that  if  the  defendant, 
St.  Louis  &  Suburban  Railway,  by  its  servants  in 
charge  of  its  car,  received  the  plaintiff  upon  its  car  as 
a  passenger  to  be  carried  as  such  to  her  point  of  desti- 
nation on  said  defendant's  line,  then  it  was  the  duty  of 
said  defendant  carrier,  by  its  servants  in  charge  of  its 
car,  to  have  exercised  a  very  high  degree  of  care  for 
the  safety  of  its  passenger,  such  as  would  have  been 
used  by  practical  and  skillful  railroad  employees  under 
like  or  similar  circumstances ;  and  said  defendant 
would  be  liable  for  even  slight  neglect,  if  such  neglect 
directly  contributed  to  cause  injury  to  said  passenger. 
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And  this  is  true  notwithstanding  the  ordinance  read  in 
evidence."  (2)  (On  measure  of  damages  ;  is  not  ques- 
tioned in  this  court.)  '\3)  If  the  jury  find  from  the 
evidence  that  on  the  16th  day  of  February,  1894,  the 
St.  Louis  &  Suburban  Railway  Company  was  the  car- 
rier of  passengers  for  hire,  and  that  on  said  day  said 
defendant,  by  its  servants,  received  Johanna  O'Rourke 
as  a  passenger  upon  defendant's  car,  to  be  carried  as 
such  to  her  point  of  destination  on  said  defendant's 
line  ;  and  if  the  jury  further  find  from  the  evidence 
that  whilst  said  Johanna  was  such  passenger  upon  said 
car,  at  or  near  the  intersection  of  Grand  avenue  and 
Morgan  street,  the  car  on  which  said  Johanna  was  such 
passenger  was  collided  with  by  a  car  belonging  to  the 
Lindell  Railwa}'  Company,  and  that  said  Johanna  was 
thereby  injured — then  the  court  instructs  the  jury 
that,  if  the  servants  of  defendant,  St.  Louis  &  Subur- 
ban Railway  Company,  in  charge  of  its  car  in  which 
said  Johanna  was  such  passenger  could,  by  the  exer- 
cise of  a  very  high  degree  of  care  and  watchfulness  in 
the  management  and  control  of  said  car,  have  prevented 
said  collision,  and  failed  to  do  so,  then  the  St.  Louis  & 
Suburban  Railway  is  liable."  '\4)  And  if  the  jury 
further  find  from  the  evidence  in  this  case  that  the  ser- 
vants of  defendant,  Lindell  Railway  Company,  prior  to 
and  at  the  time  of  said  collision,  were  not  exercising 
ordinary  care  to  avoid  said  collision,  and  that  by  the 
exercise  of  such  care  by  the  servants  of  such  defendant 
they  would  have  avoided  the  collision  ;  and  if  the  jury 
further  find  that  such  failure  to  exercise  ordinary  care 
by  the  servants  of  defendant,  Lindell  Railway  Com- 
pany, directly  concurred  with  said  want  of  care  of  the 
servants  of  the  defendant,  St.  Louis  &  Suburban  Rail- 
way Company,  in  causing  said  collision — then  both  de- 
fendants are  liable,  and  the  jury  should  so  find." 

Instruction  given  for  the  defendant  the  Lindell 
Railway  Company  :  '\l)  The  court  instructs  the  jury 
that  before  they  can  return  a  verdict  for  the  plaintiff  in 
this  case  against  the  Lindell  Railway  Company  they 
must  find  from  the  evidence  that  the  plaintiff  was  in- 
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jured  by  the  want  of  ordinary  care  on  the  part  of  some 
employee  of  said  company  while  operating-  and  conduct- 
ing" the  electric  car  in  question  ;  and  in  determining* 
whether  the  employees  of  said  company  were  g"uilty  of 
the  lack  of  ordinary  care  you  should  consider  all  the 
attending  facts  and  circumstances  shown  by  the  evi- 
dence, and  you  are  not  at  liberty  to  presume  a  lack  of 
ordinary  care  on  its  part  because  of  the  happening  of 
the  accident,  for  the  want  of  such  ordinary  care  on  the 
part  of  said  company  is  a  fact  wliich  must  be  proven, 
and  the  burden  of  proving  the  same  by  a  preponder- 
ance of  testimony  is  upon  the  plaintiff." 

Instruction  given  for  the  defendant  the  St.  Louis  & 
Suburban  Railway  Company:  *'(1)  The  court 
instructs  the  jury  that  the  defendant  the  St.  Louis 
&  Suburban  Railway  Company,  in  receiving  the 
plaintiff  in  this  case  upon  its  car  as  a  passenger,  did 
not  thereby  insure  the  safety  of  the  plaintiff,  but  only 
agreed  that  its  agents  and  servants  in  charge  of  its  car 
would  exercise  the  highest  degree  of  care  for  the 
safety  of  plaintiff  with  such  passenger,  which  very 
prudent  persons  engaged  in  the  same  business  would 
exercise  under  like  circumstances." 

Appellant  asked,  but  the  court  refused  to  give, 
several  instructions  defining  the  rights  and  duties  of 
the  defendants  between  themselves.  But  the  court,  on 
its  own  motion,  in  lieu  of  those  asked,  gave  a  number 
of  instructions  of  the  same  import.  We  do  not  deem 
it  necessary  to  set  these  out  in  full,  as  they  have  no 
bearing  on  either  the  rights  of  plaintiff,  or  the  duties 
and  liabilities  of  defendants  to  her. 

The  seventh  instruction  asked  by  appellant,  which 
the  court  refused  to  give,  was  as  follows :  **(7)  In 
determining  whether  the  motorman  of  the  Lindell 
Railway  Company  exercised  ordinary  care,  the  jury 
must  judge  its  condition  in  view  of  all  the  circumstances 
disclosed  by  the  evidence  as  they  existed  at  the  time 
he  had  to  act,  and  not  by  what  may  seem  best  to  them 
when  considering  the  facts  after  the  accident." 

1.  A  number  of  instructions  treat  of  questions  affect- 
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ing-  the  liability  of  the  two  defendants  as  between 
themselves.  These  are  questions  that  do  not  concern 
the  plaintiff,  provided  that,  in  the  necessary  complica- 
tions resulting-  from  a  suit  agrainst  both  defendants, 
whose  duties  to  plaintiff  areg'overned  by  different  rules 
of  law,  the  Lindell  Railway  Company,  against  which  the 
judg-ment  was  rendered,  was  not  prejudiced.  Plaintiff 
was  a  passeng-er  on  the  cars  of  the  Suburban  Railway 
Company,  and  was  entitled  from  it  to  the  hig'h  degree 
of  care  a  carrier  owes  a  passeng-er.  In  the  case  of  the 
Lindell  Company  the  relation  of  carrier  and  passenger 
did  not  exist,  and  that  company  only  owed  to  plaintiff 
the  duty  of  using  ordinary  care  to  avoid  injuring-  her. 
The  instructions  given  the  jurors  at  the  request  of 
plaintiff  clearly  informed  them  of  the  duties  the 
respective  defendants  owed  to  plaintiff,  which,  if  neg- 
lected, or  negligently  performed,  would  make  them 
respectively  liable  to  her  for  the  damages  suffered. 
The  first  instruction  also,  given  at  the  request  of  each 
of  the  defendants,  explained  particularly  what  acts  of 
negligence,  under  the  evidence,  would  make  them 
respectively  liable.  So  far  the  instructions  are  fair, 
and  properly  declare  the  law. 

2.  The  Lindell  Company  is  the  sole  appellant,  and, 
in  order  to  reverse  the  judgment,  it  must  show  that 
error  was  committed  by  the  trial  court  which  materially 
affects  its  rights.  Counsel  insists  that  such  error  was 
committed  in  giving  the  fourth  subdivision  of  the  in- 
struction at  request  of  plaintiff,  as  follows  :  '*And  if 
the  jury  further  find  that  such  failure  to  exercise  ordi- 
nary care  by  the  servants  of  defendant  Lindell  Railway 
Company  directly  concurred  with  said  want  of  care  of 
the  servants  of  defendant  the  St.  Louis  &  Suburban 
Railway  Company  in  causing  said  collision,  then  both 
defendants  are  liable,  and  the  jury  should  so  find." 
The  complaint  is  that  the  instruction  makes  appellant 
answerable  for  the  high  degree  of  care  imposed  upon 
the  Suburban  Company  as  a  common  carrier.  If  the 
verdict  and  judgment  had  been  against  both  defendants, 
then  appellant  might  have  some  just  ground  of  com- 
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plaint.     But  we  do  not  think  it  necessary  to  inquire  in 
this  case,  whether  or  not  the  want  of  ordinary  care  on 
the  part  of  the  Lindell  Company,  concurring  with  the 
want  of  a  very  hig'h  degree  of  care  on   the  part  of  the 
Suburban  Company,  would  render  the  former  jointly 
liable  with  the  latter  for  the  resulting*  injury  to  plain- 
tiff, for  the  reason  that  the  jury,  by  its  verdict,  neces- 
sarily found  the   Suburban     Company    to    be    with- 
out fault  or   neg'ligfence.     The    instruction 
directed  the  jury  to  return  a  verdict  ag-ainst  ""JJi^^JJ^',. 
both  defendants  if  it  found  that  the  injury  rUf  leg iif «■«. 
was  caused  by  the  concurring*  neg'lig'ence  of 
each.     The  verdict  was  against  the  Lindell  Company 
alone,  and  consequently  the  jury  could  have  been  in  no 
manner  influenced  by  the  instruction. 

3.  We  can  see  no  occasion  for  the  court  g'oing*  into  a 
consideration  of  the  relative  duties  and  oblig-ations  of 
the  defendants  to  each  other.  The  issues  only  involved 
the  duty  and  liability  of  defendants  to  plaintiff.  These 
were  very  distinctly  and  clearly  stated  in 

the  instructions  g-iven  in  behalf  of  plaintiff  Jllui*iit«8i!' 
and  of  each  of  the  defendants.  Counsel  for 
defendants  only  complicated  the  issue,  and  confused 
the  jury,  by  instructions  involving*  the  duties,  rig'hts, 
and  liabilities  of  defendants  between  themselves. 
None  of  such  instructions  should  have  been  given,  for, 
if  one  defendant  was  neglectful  of  its  duties  to  plaintiff, 
it  would  not  be  relieved  of  its  liability  because  the 
other  defendant  was  also  neglectful  of  its  duties. 
Taylor  v.  Railway  Co.  (Mo.  Sup.)  39  S.  W.  88.  In- 
structions were  asked  by  appellant,  and  some  were 
given  by  the  court,  upon  the  theory  that  the  issues 
were     between    them,     defendants.     Such  ^^^ 

instructions  should  have  been  refused,  but 
appellant  cannot  complain  of  errors  committed  at  its 
own  request.     Appellant  was   "bound  by  the  theory 
presented  by  the  instructions  given  at  its  instance." 
Tetherow  v.  Railroad  Co.,  98  Mo.  85,  11  S.  W.  310. 

4.  Defendant's   seventh   instruction   was   properly 
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refused.     It  may  have  announced  a  correct  proposition 

of  law  had  the  suit  been  between  the  de- 
-Hilklmy!*'*"**  fendants   for   damages    to    their    property 

caused  by  the  collision.  In  support  of  their 
objection  to  this  instruction,  counsel  invoke  the  prin- 
cipal that,  when  one  is  placed  in  a  situation  of  danger 
by  the  negligence  of  another,  who  owes  him  a  duty, 
the  propriety  of  an  attempt  to  escape  a  reasonably  ap- 
prehended danger  must  be  judged  by  the  circumstances 
as  they  appear  to  the  person  making  the  attempt.  The 
rule  invoked  relieves  the  injured  party  of  the  duty  of 
exercising  the  care  required  of  a  prudent  person,  but 
does  not  excuse  from  his  legal  duty  the  party  by  whom 
the  injury  is  inflicted,  though,  by  the  negligence  of  a 
third  person,  he  was  drawn  in  a  situation  which  made 
imminent  the  danger  of  inflicting  the  injury.  Plaintiff 
had  no  control  over  the  Suburban  Railway  Company, 
and  its  negligence,  if  it  was  negligent,  cannot  be  im- 
puted to  her.  Becke  v.  Railway  Co.,  102  Mo.  548,  13 
S.  W.  1053  ;  Dickson  v.  Railway  Co.,  104  Mo.  504,  16 
S.  W.  381.  No  error  was  committed  in  the  proceed- 
ings which  resulted  in  a  judgment  in  favor  of  plaintiff 
of  which  appellant  can  complain. 

5.  But  appellant  criticises  certain  instructions  given 
for  its  co-defendant,  the  Suburban  Company.  Whether 

or  not  such  instructions,  if  erroneous,  would 
Kter s"^  '"^^'^  be  prejudicial  to  appellant,  would  depend 

upon  the  conclusiveness  of  the  judgment  as 
between  the  defendants.  If  the  Suburban  Company 
could,  under  the  statute,  be  required  to  contribute  to 
appellant  for  the  damages  adjudged  to  plaintiff,  and 
would  escape  such  contribution  under  erroneous  in- 
structions, there  would  certainly  be  such  prejudicial 
error  as  should  be  corrected.  Wiggin  v.  City  of  St. 
Louis,  135  Mo.  558,  37  S.  W.  528.  But  this  judgment 
is  not,  in  our  opinion,  conclusive  between  these  defend- 
ants. There  was  no  issue  involving  the  liability  of 
defendants  between  themselves  raised  by  the  pleadings 
or  submitted  on  the  evidence.  There  was  no  trial  of 
the  rights  and  liabilities  of  defendants  between  them- 
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selves,  and  the  judgment  did  not  operate  as  an  adjudi- 
cation of  them.  Van  Fleet,  Former  Adj.  §  256 ; 
Chand.  Res  Adj.  §  77 ;  Bank  v.  Bartle,  114  Mo.  276, 
21  S.  W.  816.  The  ruling  in  Wiggn  v.  City  of  St. 
Louis,  135  Mo.  558,  37  S.  W.  528,  was  based  upon  the 
peculiar  terms  of  the  charter  of  St.  Louis,  which  re- 
quires a  joinder  of  the  person  whose  negligence  is 
alleged  to  have  rendered  the  city  liable  to  any  one,  and 
forbids,  in  such  c^se,  the  bringing  of  an  action  against 
the  city  alone.  Other  features  of  the  charter  bearing 
on  that  point  indicate  that  it  was  the  intention  of  the 
law  to  fix  the  relative  liability  of  the  city  and  the  per- 
son so  joined  as  defendant.  2  Rev.  St.  1889,  p.  2143, 
§  9.  But  those  provisions  are  not  applicable  to  an 
ordinary  action  where  two  persons  are  joined  as  tort 
feasors,  as  in  the  case  at  bar.  In  such  an  action  the 
judgment  is  only  conclusive  of  the  respective  rights  of 
defendants  among  themselves  when  that  issue  has  been 
raised  and  determined  in  some  appropriate  manner. 
The  pleadings  of  defendants  in  this  case  only  put  in 
issue  the  question  of  their  respective  liability  to  plain- 
tiflF.  The  instructions,  though  unnecessarily  compli- 
cated, submitted  that  issue  only  to  the  jur3^  We  there- 
fore hold  that  the  judgment  in  the  circuit  court  now 
under  review  is  not  conclusive  of  the  question  as  to  the 
liability  of  the  Suburban  Company  to  respond  to  the 
Lindell  Company  for  any  negligence  of  the  former  in 
the  circumstances  of  this  case,  and  hence  we  shall  not, 
on  the  appeal  of  the  Lindell  Company,  investigate  any 
assignment  of  errors  referring  to  rulings  which  do  not 
afFect  the  obligation  of  the  Lindell  Company  to  re- 
spondent to  plaintiff's  cause  of  action.  As  respondent 
has  died  since  the  submission  of  the  cause,  the  judg- 
ment of  affirmance  will  be  entered  as  of  the  date  of 
submission.     The  judgment  is  affirmed. 

Robinson  and  Brace,  JJ.,  concur.  Barclay,  C.  J., 
does  not  sit. 

NOTE. 

Street- Rait  ways — Collisions — Joint  Liability. — Where  a  collision 
occurs  between  two  street-cars  belongini;';'  to  different  companies 
at    the    intersection    of    their    tracks,    whereby    a    passenger    is 
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injured,  defendant  company  is  liable,  if  the  negligence  of  its 
employees  contributed  to  the  injury,  notwithstanding  that  the 
negligence  of  those  in  charge  of  the  other  car  may  have  contributed 
to  the  injury  also.  The  comparative  degree  in  the  culpability  of 
the  two  will  not  affect  the  liability  of  either  ;  and  if  both  were  neg- 
ligent in  a  manner,  and  to  a  degree  contributed  to  the  injury,  they 
are  liable  jointly  or  severally.  Barrett  v.  Third  Ave.  R.  Co.,  45  N. 
Y.  628  ;  affirming  8  Abb.  Pr.  N.  S.  205, 1  Sweeny  568. 

See  also  West  Chicago  St.  R.  Co.  v.  Piper  (111.),   anie^  p.  147,  and 
note. 


Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 

Miller. 

{Supreme  Court  of  Indiana^  Feb,  //,  i8g8,) 

Accident  at  Railroad  Crossing — Contributory  Negligence— Allega- 
tion and  Proof. — Where  the  complaint  is  based  upon  the  willful 
killing  of  plaintiff's  intestate  by  a  railroad  company  while  he  was 
attempting  to  cross  its  tracks  where  they  intersected  a  public  high- 
way, plaintiff  need  not  allege  nor  prove,  and  a  special  verdict  for 
him  need  not  find,  that  intestate  was  not  guilty  of  contributory 
tiefr\i^evLCQ  at  the  time  of  such  killing. 

Willful  Killing — Right  to  Recover. — In  such  action  a  verdict  for 
plaintiff  cannot  be  sustained,  unless  the  killing  was  done  willfully 
or  intentionally,  or  was  an  event  which  could  have  been  reasonably 
anticipated  from  defendant's  conduct. 

Same — Special  Verdict  —  Sufficiency  of  Findings. — It  appeared 
from  the  facts  found  by  the  special  verdict,  that  if  plaintiff's  intes- 
tate had  used  due  care  in  looking  out  for  trains  when  approaching 
such  crossing  he  would  have  seen  defendant's  train  before  it  had 
arrived  within  400  yards  of  the  crossing  ;  and  that  those  in  charge 
of  the  train  had  the  right  to  presume  that  intestate  was  on  his 
guard  and  would  stop  before  reaching  the  crossing.  Held,  that  the 
facts  as  found  did  not  show  that  such  killing  was  willful. 

San>e — ^^Legal  Assumption.* — From  such  facts  the  law  assumes  that 
intestate  neither  looked  nor  listened,  or  if  he  did  either,  that  he  did 
not  heed  what  he  saw  or  heard. 

Danger  at  Railroad  Crossings — Chargeable  with  Notice. — Passen- 
gers on  highways  are  chargeable  with  notice  of  the  possibility  of 
danger  in  crossing  railroad  tracks ;  and  though  they  have  the  right 
to  presume  that  the  signals  required  by  law  from  an  approaching 

♦As  to  Contributory  Negligence  at  Crossing  as  a  Matter  of  Law, 
see  Northern  Cent.  Ry.  Co.  v.  Medairy,  (Md.)  7  Am.  &  Eng.  K. 
Ca».,  N.  S.,  526,  and  notes,  p.  532. 
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train  will  be  g'iven,  this  does  not  relieve  them  from  the  duty  of 
using*  their  senses  to  avoid  accidents. 

Findings — Evidence. — The  jury  had  no  right  to  find,  in  effect,  that 
the  fireman  on  defendant's  train  knew  of  an  intention  formed  in 
intestate's  mind  while  the  latter  was  more  than  100  feet  from  the 
crossing,  there  having  been  no  act  on  intestate's  part  from  which 
such  intention  could  have  beeo  inferred. 

Same— Sufficiency. — A  finding  in  such  action  that  the  death  of 
plaintiff's  intestate  was  the  result  of  a  failure  on  the  part  of  defend- 
ant's fireman  to  sound  the  required  crossing  signals  is  insufficient 
to  sustain  the  charge  of  **willful"  killing. 

Appeal  by  defendant  from  Tippecanoe  county  cir- 
cuit court.     ^Reversed. 

Stuart  Bros,  &  Hammond^  John  T,  Dye^  G,  P, 
Haywood,  and  Elliott  &  Elliott,  for  appellant. 

John  F.  McHug-h  and  Knmler  &  Gaylord,  for 
appellee. 

Jordan,  J.  Appellee's  intestate,  Dr.  Joseph  H. 
Baker,  of  the  ag^e  of  39  years,  on  the  16th  day  of  De- 
cember, 1893,  was  killed  as  he  was  in  the  act  of  passing* 
over  appellant's  railroad  track  at  the  crossing- 
of  a  public  hig'hway  in  the  country, in  Tippe- 
canoe county,  Ind.,  by  reason  of  one  of  appellant's  en- 
tities, to  which  a  caboose  was  attached,  colliding  at 
said  crossing  with  the  buggy  in  which  Baker  was  rid- 
ing*. The  complaint  originally  was  in  three  para- 
graphs ;  the  first  proceeding  upon  the  theory  that  the 
injury  which  caused  the  death  of  the  deceased  was  will- 
fully and  purposely  inflicted  by  appellant's  servants  in 
charge  of  said  engine,  it  being  alleged  that  said  servants 
*  willfully  and  purposely,  and  without  any  regard  to  the 
life  or  rights  of  said  decedent,  caused  the  said  locomo- 
tive engine  to  run  and  strike  upon  and  ag-ainst  said 
buggy  in  which  the  said  Joseph  H.  Baker  was  then 
and  there  riding,'  etc.  The  second  and  third  para- 
graphs were  based  upon  the  alleged  negligent  killing  of 
Baker  by  appellant.  A  demurrer  to  each  paragraph  was 
overruled,  and  appellant  answered  by  a  general  denial. 
After  the  introduction  of  the  evidence,  appellee  dismis- 
sed the  second  and  third  paragraphs  of  his  complaint, 
and  the  cause  was  submitted  to  the  jury  upon  the  cause 
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of  actiou  set  up  in  the  first  paragraph.  The  jury  re- 
turned a  special  verdict,  upon  which  both  the  appellant 
and  appellee  moved  for  judgement.  The  court  denied 
the  motion  of  the  former  and  sustained  that  of  the  latter, 
and  rendered  judgment  in  his  favor  for  $5,000,  being^ 
the  amount  of  damages  assessed  by  the  jury  in  the  spe- 
cial verdict.  The  errors  assigned  in  this  court  are,  in 
part,  based  upon  the  court's  overruling  the  demurrer 
to  the  first  paragraph  of  the  complaint,  and  upon  its 
sustaining  the  motion  of  the^appellee  for  judgment  on 
the  verdict,  and  in  denying  that  of  appellant,  and  in 
overruling  its  motion  for  a  new  trial. 

Assuming,  without  deciding,  that  the  first  paragraph 
of  the  complaint  suflBciently  charges  a  willful  or  inten- 
tional killing  of  the  deceased  by  the  servants  of  appel- 
lant, we  pass  to  the  consideration  of  the  sufficiency  of 
the  facts  embraced  in  the  special  verdict  to  sustain  the 
judgment  under  the  issue  raised  by  the  first  paragraph 
of  the  complaint.  The  verdict,  after  stating  facts  to 
show  that  the  plaintiff  is  the  administrator  of  the  estate 
of  Joseph  H.  Baker,  deceased,  etc.,  and  that  the  defen- 
dant is  a  corporation  operating  a  railroad  from  the  city 
of  Indianapolis,  Ind.,  through  the  township  of  Wea,  in 
Tippecanoe  county,  in  said  state,  proceeds  as  follows : 
'*That  in  said  Wea  township  the  railroad  track  of  said 
defendant  is  crossed  by  a  public  highway,  which  is  fre- 
quently traveled,  known  as  the  'Stubtail  Gravel' ; 
that  said  highway  runs  in  a  northerly  and  southerly  di- 
rection, and  crosses  said  railroad  track  on  the  same 
grade  ;  that  said  railroad  track  at  said  point  runs  in  a 
northwesterly  and  southeasterly  direction,  and  ap- 
proaches and  crosses  said  highway  from  the  southeast 
at  an  angle  of  40  degrees  ;  that  from  a  point  on  said 
railroad  track  2,265j4  feet  southeast  of  said  highway 
crossing  said  railroad  track  is  for  a  distance  of  1,391 
feet  towards  said  highway  crossing  on  a  descending 
grade  of  25 K  feet  per  mile,  and  from  there  to  said  high- 
way crossing  is  on  an  ascending  grade  of  6  feet  per 
mile;  that  at  a  point  2,265  >^  feet  southeast  of  said  high- 
way crossing,  and  extending  thence  in  a  southeasterly 
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direction  along"  the  west  side  of  said  railroad  track  for 
a  distance  of  2,300  feet,  there  is  a  hedge  fence  20  to  25 
feet  high  ;  that  at  a  point  482  feet  southeast  of  said 
highway  crossing,  and  from  thence  for  a  distance  of 
525  J4  feet,  said  railroad  track  is  in  a  cut  which  is  in  some 
places  6  feet  deep,  but  of  an  average  depth  oi  3)4  feet ; 
that  on  the  east  side  of  said  highway,  and  south  of  said 
railroad  track,  there  is  a  barn  and  frame  house  ;  that 
the  north  line  of  said  barn  is  452  feet  south  of  the  place 
where  said  highway  and  railroad  cross  ;  that  the  north 
line  of  said  frame  house  is  337  feet  south  of  said  cross- 
ing; that  said  barn  and  house  are,  respectively,  18  and 
48 J4  feet  long  from  north  to  south ;  that  the  distance 
between  said  house  and  barn  is  67  feet ;  that  said  barn 
and  house  are  respectively,  19 j4  and  17^  feet  high, 
and  are,  respectively,  78  and  65  feet  from  said  highway  ; 
that  said  railroad  crossing  and  said  surroundings  are 
practically  the.  same  now  as  they  were  on  the  16th 
of  December,  1893 ;  that  on  the  16th  day  of  De- 
cember, 1893,  Joseph  H.  Baker,  the  decedent,  was 
riding"  along  said  highway  in  a  buggy  which  made 
considerable  noise,  drawn  by  a  horse  driven  by  him, 
and  as  he  approached  said  railroad  crossing,  and  had 
reached  a  point  on  said  highway  between  said  barn  and 
house,  he  leaned  forward,  listened,  and  looked  east- 
ward for  the  approach  of  a  train  towards  said  crossing 
from  the  southeast,  and  did  not  see  nor  hear  any  train 
approaching^  said  crossing  from  the  southeast ;  that  the 
bug'g'y  in  which  the  decedent  was  then  riding  was  an 
ordinary  top  buggy,  and  had  its  side  curtains  on, 
and  said  decedent  could  not  see  in  an  easterly  direc- 
tion without  leaning  forward  ;  that  the  horse  draw- 
ing* said  buggy  was  gentle,  and  would  not  frighten  at 
the  approach  of  a  railroad  train  ;  that  said  decedent 
did  not  look  for  or  learn  of  the  approach  of  a  train  on 
said  railroad  track  from  the  southeast  until  he  had 
reached  and  entered  upon  said  railroad  track  of  the  de- 
fendant ;  that  as  said  decedent  approached  said  railroad 
crossing"  in  said  buggy  as  aforesaid  the  horse  drawing 
the  same  proceeded  in  a  slow  trot  until  it  had  reached 
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a  point  on  said  highway  150  feet  south  of  said  railroad 
crossing- ;  that  from  said  point  on  said  highway  150 
feet  south  of  said  crossing  said  horse  drawing  said 
buggy  proceeded  in  a  slow  walk  until  it  had  entered 
upon  the  track  of  said  defendant  at  said  highway  cross- 
ing ;  that  as  said  decedent  approached  said  crossing  as 
aforesaid  his  view  of  a  train  approaching  said  crossing 
from  the  southeast  was  obstructed  by  said  hedge  fence, 
said  barn,  and  said  house,  and  that  said  hedge  fence, 
barn,  and  house  were  the  only  obstructions  to  decedent's 
view  of  an  approaching  train  on  said  track  from  the 
southeast  for  a  distance  of  more  than  one-half  mile 
south  of  said  crossing  ;  that  on  the  16th  day  of  Decem- 
ber, 1893,  at  12:50  o'clock  p.  m.,  a  locomotive  engine, 
with  a  caboose  attached,  left  North  Indianapolis,  Indi- 
ana, in  charge  of  the  servants  of  the  defendant,  and 
proceeded  towards  said  city  of  Lafayette  ;  that  said 
train  was  a  nonscheduled  or  *wild  train,'  and  was  not 
limited  as  to  speed  ;  that  at  or  near  Culvers,  and  about 
3  miles  southeast  of  said  crossing,  said  train  approached 
and  passed  three  highway  crossings  running  at  the 
rate  of  60  miles  an  hour,  without  the  whistle  or  bell 
attached  to  said  engine  being  sounded  or  rung ;  that 
said  engine  and  caboose  approached  and  passed  a  high- 
way crossing  about  three-fourths  of  a  mile  southeast  of 
the  place  where  said  railroad  track  crosses  said  high- 
way known  as  the  *Stubtail  Gravel'  at  a  speed  of  50 
miles  an  hour  without  the  whistle  or  bell  attached  to 
said  engine  being  sounded  or  rung  ;  that  said  engine 
and  caboose  approached  and  passed  a  highway  crossing 
about  2,240  feet  southeast  of  the  place  where  said 
railroad  track  crosses  said  highway  known  as  the 
'Stubtail  Gravel'  without  the  whistle  or  bell  at- 
tached to  said  engine  being  sounded  or  rung ;  thai 
the  act  of  said  defendant's  servants  in  not  sound- 
ing'  said  whistle  or  ring'ing'  said  bell  wh^n  approach- 
ing said  crossings  as  aforesaid  was  done  with  a 
'  reckless  disreg'ard  for  the  safety  of  persons  traveling" 
along  said  highways  and  a  willingness  to  inflict  injury 
[our  italics];  that  on  the  16th  day  of  December,  1893, 
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at  about  3:50  o'clock  p.  m.  of  said  day,  said  locomotive 
engine,  with  said  caboose  attached,  approached  from 
the  southeast  the  place  where  said  railroad  track  was 
crossed  by  said  highway  known  as  the  *Stubtail  Gravel' 
at  a  high  rate  of  speed,  to  wit,  at  least  35  miles  per 
hour,  and  when  said  enj^ine  reached  said  crossing  it 
struck,  with  great  force  and  violence,  the  buggy  in 
which  said  decedent  was  then  and  there  as  aforesaid, 
and  said  decedent  was  thereby  thrown  from  said  buggy 
on  the  ground,  and  was  thereby  so  severely  injured 
that  he  afterwards,  on  said  day,  died  from  his  said  in- 
juries so  received  as  aforesaid ;  that  the  servants  of 
the  defendant  who  were  then  and  there  in  charge  of 
said  locomotive  engine  did  not,  as  they  approached 
said  crossing,  sound  the  whistle  or  ring  the  bell  at- 
tached to  said  engine,  nor  give  any  signal  whatever  of 
the  approach  of  said  engine  to  said  crossing  ;  that 
when  said  engine  was  90  feet  from  said  crossing  the 
engineer  put  on  the  air  brakes  with  which  said  engine 
was  equipped,  shut  ofF  the  steam,  and  reversed  said 
engine ;  that  the  speed  of  said  engine  was  thereby 
slackened,  and  said  engine  came  to  a  stop  one-quarter 
of  a  mile  northwest  of  said  crossing ;  that  on  the  af- 
ternoon of  said  16th  day  of  December,  1893,  the  wind 
was  blowing  strongly  from  the  west,  and  that  when 
said  engine  was  approaching  said  crossing  as  aforesaid 
the  wind  was  blowing  strongly  from  the  west,  and 
against  said  engine,  and  prevented  a  person  traveling 
on  said  highway  near  said  crossing  in  a  buggy  with 
the  top  up  and  side  curtains  on  from  hearing  the  ap- 
proach of  said  engine  to  said  crossing  ;  that  when  said 
engine  was  between  1,200  and  1,300  feet  from  said 
crossing  the  fireman,  who  was  on  the  left  or  south  side 
of  said  engine,  saw  the  horse  and  buggy  in  which  the 
decedent  then  and  there  was  on  said  highway  approach- 
ing* said  railroad  crossing ;  that  when  said  fireman 
first  saw  said  horse  and  buggy  they  were  150  feet  from 
said  crossing  ;  that  from  the  time  said  fireman  first  saw 
said  horse  and  buggy  as  aforesaid  he  continuously  ob- 
served the  same  until  said  buggy  was  struck  by  said 
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engfine  as  aforesaid  ;  that  when  said  fireman  first  saw 
said  horse  and  bugg-y  approaching  said  crossing"  said 
horse  was  moving  in  a  slow  walk,  and  continued  so  to 
move  until  said  railroad  crossing  was  reached  as  afore- 
said ;  that  when  said  engine  was  90  feet  from  said 
crossing  said  fireman  said,  *Whoap  !  Whoap  !  Whoap!' 
to  the  engineer,  and  said  engineer  thereupon  applied 
said  air  brakes,  &hut  off  the  steam,  and  reversed  his 
engine  as  aforesaid,  and  at  said  time  said  decedent  was 
within  4  or  5  feet  of  the  south  rail  of  said  track  ;  that 
said  fireman  knew  as  said  engine  approached  said 
crossing  that  a  person  on  said  highway  near  said  cross- 
ing could  not,  by  reason  of  the  velocity  and  direction  of 
the  wind,  hear  the  noise  of  an  approaching  train  ;  that 
said  fireman  knew,  while  said  decedent  was  approach- 
ing said  crossing,  and  was  more  than  100  feet  south  of 
said  railroad  that  the  decedent  did  not  see  or  know  that 
a  train  was  approaching  said  crossing  ;  that  said  fire- 
man knew,  when  he  saw  said  decedent  approaching 
said  crossing  as  aforesaid,  that  unless  the  whistle  or 
bell  on  said  engine  was  sounded  or  rung,  or  some  warn- 
ing given,  said  decedent  would  proceed  toward  and 
upon  said  crossing,  and  would  be  struck  by  said  en- 
gine ;  that  said  fireman  did  not  give,  nor  did  he  cause 
to  be  given,  any  signal  by  bell  or  whistle  or  otherwise, 
to  said  decedent,  of  the  approach  of  said  train  to  said 
crossing  ;  that  the  act  of  said  fireman  in  not  g-iving  or 
causing  to  be  given  any  signal  by  bell  or  whistle  or 
otherwise  to  said  decedeytt  as  he  approached  said  cross- 
i?2gy  caused  the  death  of  said  decedent  as  aforesaid^  and 
was  done  by  said  servant  with  a  reckless  disregard  for 
the  safety  of  said  decedent^  and  a  willingness  to  inflict 
an  injury  upon  hintJ*''  (Our  italics.)  The  remainder 
of  the  verdict  states  facts  appertaining  to  the  question 
of  damages,  and  the  amount  assessed  by  the  jury,  in 
the  event  that  the  law  on  the  facts  found  be  in  favor  of 
the  plaintiff. 

The  burden  on  the  issue  joined  between  the  parties 
to  this  action  was  cast  upon  the  plaintiff  below  (appel- 
lee here).     It  has  been  aflSrmed  and  reaffirmed  by  the 
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decisions  of  this  court  that  the  office  of  the  special 
verdict  is  to  find  facts,  and  that  no  omission  of  a  fact 
therein  can  be  supplied  by  intendment.  A  failure  to 
find  a  fact  in  favor  of  the  party  upon  whom  the  burden 
of  establishing  it  rests  is  equivalent  to  an  express  find- 
ing- against  him  as  to  that  fact.  It  is  also  a  well-settled 
rule  of  procedure  that  when  a  party  who  has  the  onus 
under  the  issues  in  the  case  demands  a  judgment  in 
his  favor  on  the  facts  stated  in  a  special  verdict,  he  is 
required  to  show  by  the  material  facts  therein,  which 
are  within  the  issues,  that  he  is  entitled  to  a  judgment ; 
otherwise  he  will  fail  in  his  demand.  But  where  the 
moving  party  is  not  the  one  upon  whom  rests  the  bur- 
den of  the  issue,  he  may  obtain  a  judgment  in  his  favor 
with  less  difficulty,  as  it  is  a  well-recognized  principle 
that  the  right  of  a  party  not  having  the  burden  to  be 
awarded  a  judgment  depends  not  alone  upon  the  pres- 
ence therein  of  material  facts,  but  he  may  be  entitled 
to  it  solely  for  the  reason  that  there  is  an  absence  of 
some  essential  fact  or  facts  which  it  was  incumbent  on 
his  adversary  to  establish.  Rice  v.  City  of  Evansville, 
108  Ind.  7,  9  N.  E.  139 ;  Trittipo  r.  Morgan,  99  Ind. 
269 ;  Elliott,  App.  Proc.  §§  753,  754.  The  appellee 
in  this  case,  in  order  to  prevail,  if  at  all,  must  do  so 
upon  the  cause  of  action  alleged  and  set  up  in  the  first 
paragraph.  The  theory  of  the  complaint,  as  constituted 
by  this  paragraph,  as  heretofore  said,  is  that  the 
appellant,  by  its  servants  in  charge  of  the  engine  on 
the  occasion  and  at  the  place  in  question,  willfully  or 
intentionally  inflicted  the  injury  which  re- 
sulted in  the  death  of  appellee's  decedent.  J^yi^i,*^"' 
The  complaint  being  based  on  a  willful  kill-  ••■tribBtmies- 
ing"  of  the  deceased,  it  was  not  necessary  to  tioi »■«  Prwf. 
show  by  its  averments,  nor  by  the  evidence 
on  the  trial,  nor  the  facts  in  the  special  verdict,  a 
freedom  from  contributory  negligence  on  the  part  of 
the  deceased  person  at  the  time  the  alleged  injury  was 
sustained.  Fisher  v.  Railway  Co.,  146  Ind.  558,  45 
N.  E.  689. 

The  controlling  question  in  the  case  does  not  depend 
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on  the  negligence  of  either  the  appellant  or  appellee's 

intestate,   and   a   recovery   in   favor  of  the 
SSfftJBSmen    appellee   can  only   be   sustained    upon  the 

ground  that  the  injury  which*  caused  tlie 
death  was  willfully  or  intentionally  inflicted,  or  that 
the  act  or  conduct  of  the  appellant  from  which  in  this 
case  the  fatal  injury  resulted  was  willful  on  its  part, 
and  of  such  a  character,  in  the  latter  event,  that  the 
effects  which  followed  must  reasonably  have  been 
anticipated  as  the  natural  and  probable  consequences 
of  said  act  or  conduct.  Railway  Co.  v.  Bryan,  107 
Ind,  51,7  N.  E.  807;  Stockyard  Co.  x\  Mann,  107 
Ind.  89,  7  N.  E.  893  ;  Railway  Co.  v.  Ader.  110  Ind. 
376,  11  N.  E.  437;  Fishery.  Railway  Co.,  sufra\ 
Conner  r.  Railroad  Co.,  146  Ind.  430,  45  N.  E.  662. 
Mitchell,  J.,  speaking  as  the  organ  of  this  court  in 
the  Bryan  Case,  above  cited,  in  reference  to  the  rule 
applicable  to  a  willful  or  intentional  injury,  said : 
'* Where  one  person  negligently  comes  into  a  situation 
of  peril,  before  another  can  be  held  liable  for  injury  to 
him,  it  must  appear  that  the  latter  has  knoivlcdge  of 
his  situation  in  time  to  have  f>revented  the  injury.  Or 
it  must  appear  that  the  injurious  act  or  omission  was 
by  design^  and  was  such — considering  the  place — as 
that  its  nature  and  probable  consequence  would  be  to 
produce  serious  hurt  to  some  one.  To  constitute  a 
willful  injury,  the  act  which  produced  it  must  have 
been  intentional,  or  must  have  been  done  under  such 
circumstances  as  evinced  a  reckless  disregard  for  the 
safety  of  others,  and  a  willingness  to  inflict  the  injury 
complained  of.  It  involves  conduct  which  is  quasi 
criniinaL''^  (Our  italics.)  In  Conner  v.  Railroad  Co., 
su-pra^  this  court,  after  referring  to  cases  in  which  the 
contributory  negligence  on  the  part  of  the  injured 
person  was  not  a  bar  to  a  recovery,  said  :  "The  sub- 
stance of  the  rul6,  as  established  by  the  cases  to  which 
we  have  referred,  is  that,  to  entitle  one  to  recover  for 
an  injury  without  showing  his  own  freedom  from  con- 
tributory negligence,  the  injurious  act  or  omission 
must  have  been  purposely  and  intentionally  committed 
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with  a  design  to  produce  injury,  or  it  must  have  been 
committed  under  such  circumstances  as  that  its  natural 
and  reasonable  consequence  would  be  to  produce  injury 
to  others,  the  actor  having*  knowledge  of  the  situation 
of  those  others.'*  Our  decisions  recognize  the  doctrine 
that,  where  the  act  of  the  wrongdoer  is  so  recklessly 
done,  in  disregard  of  the  probable  consequences,  that 
a  willingness  or  intention  to  inflict  the  injury  which 
results  therefrom  may  be  implied,  the  distinction  be- 
tween an  actual  intention  to  do  the  injury  and  a  con- 
structive one  is  shown.  See  Pennsvlvania  Co.  v.  Sin- 
clair,  62  Ind.  301 ;  Palmer  v.  Railroad  Co.,  112  Ind. 
250,  14  N.  E.  70,  and  cases  there  cited  ;  Railroad  Co. 
V.  Cooper,  120  Ind.  469,  22  N.  E.  340.  -  In  Parker  v. 
Pennsylvania  Co.,  134  Ind.  673,  34  N.  E.  504,  the  dif- 
ference between  willfulness  and  negligence  as  defined 
by  the  law  is  pointed  out.  It  is  there  said  :  *'Willful- 
ness  does  not  consist  in  negligence  ;  on  the  contrary, 
as  illustrated  by  the  Cases  of  Bryan  and  Mann,  hereto- 
fore cited,  t/ie  two  terms  are  incomf>atible.  Negligence 
arises  from  inattention,  thoughtlessness,  or  heedless- 
ness, while  willfulness  can7iot  exist  tvithont  purpose 
or  design.  No  purpose  pr  desig7i  can  be  said  to  exist 
zvhere  the  inj'ttriotis  act  results  front  neglig-ence^  and 
fieg'lig'ence  cannot  be  of  such  a  degree  as  to  become 
"juil/ulnessJ'^     (Our  italics.) 

Tested  by  the  doctrine  affirmed  by  the  authorities  to 
which  we  have  referred  (and  others  hereafter  cited), 
which  has  been  so  uniformly  asserted  and 
adhered  to  by  this  court  in  its  later  decisions,  }JJI5J;;[5|J}J' 
the    inquiry  is  :  Do  the   facts   embraced   in  «ieiey»fFi«drDfi. 
the  special  verdict, — rejecting,  as  we  must, 
conclusions,  and  surmises  of  the  jury,  and  facts  of  an 
evidentiary  character, — when  considered  as  an  entirety, 
with  all  of  the  irresistible  inferences  .that  may  result 
therefrom,   entitle  the  appellee  to  a  recovery  for  the 
willful  or  intentional  wrong  perpetrated  by  the  appel- 
lant,   as  alleged   in  the  complaint  ?     We  are   of  the 
opinion   that  the   facts  as   found   by  the  jury  do  not 
warrant  a  judgment  in  favor  of  the  appellee  on  the 
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issue  tendered  by  his  complaint.  It  may  be  conceded 
that  the  failure  or  omission  of  appellant's  employees  in 
charg'e  of  the  engine  upon  the  occasion  in  question  to 
give  the  signals  required  by  law  when  the  engine  was 
approaching  the  crossing  of  the  public  highway  where 
the  collision  occurred  was  negligence  per  se  ;  but,  as 
heretofore  mentioned,  the  question  of  negligence  is 
not  one  with  which  we  have  to  deal  and  under  the 
issues  we  cannot  affirm  a  judgment  based  on  the  negli- 
gence of  the  defendant,  although  the  same  could  be 
said  to  have  been  gross.  The  doctrine  of  comparative 
negligence  does  not  obtain  recognition  in  this  state, 
and,  where  the  negligence  of  the  injured  party  con- 
tributes to  the  proximate. cause  of  the  injury,  a  com- 
parison will  not  be  made  between  the  negligence  of  the 
person  injured  and  that  of  the  party  charged  with  the 
wrong,  in  order  to  determine  which  was  the  greater, 
and  award  a  recovery  to  the  one  guilty  of  the  least. 
Negligence  in  a  case,  whether  it  be  in  a  degree  that 
may  be  termed  slight,  ordinary,  or  gross,  is  neverthe- 
less negligence  still ;  and  when  willfulness  is  the 
essential  element  in  the  act  or  conduct  of  the  part}' 
charged  with  the  wrong,  the  case  ceases  to  be  one  of 
negligence.  Willfulness  and  negligence  are  the  oppo- 
sites  of  each  other  ;  the  former  signifying  the  presence 
of  intention,  and  the  latter  its  absence.  Railroad  Co. 
V,  Graham,  95  Ind.  286  ;  4  Am.  &  Eng.  Enc.  Law, 
pp.  80,  81,  and  authorities  there  cited.  The  liability 
of  appellant,  under  the  circumstances  in  this  case, 
must  be  tested  or  measured  by  the  acts  or  conduct  of 
its  employees  in  control  of  the  engine  after  they  be- 
came aware  that  the  deceased  was  approaching  the 
crossing  where  the  collision  occurred.  Railroad  Co. 
r.  Graham,  supra.  But  we  may  again  affirm  that  the 
liability  of  the  company,  under  the  issues  in  the  action, 
cannot  be  fixed  or  controlled  by  the  negligence  of  its 
servants  on  the  occasion  in  question.  An  examination 
of  the  facts  stated  in  the  verdict  discloses  that  when 
the  train  was  approaching  the  Stubtail  Gravel  crossing, 
at  which  the  collision  occurred,  it  was  running  at  a 
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speed  of  35  miles  per  hour,  and  when  at  a  point  1,200 
or  1,300  feet  from  the  crossing  the  fireman,  who  was 
on  the  left  or  south  side  of  the  engine,  first  saw  the 
buggy  in  which  the  deceased  was  riding  on  the  high- 
way ;  that  at  that  time  it  was  150  feet  from  the  cross- 
ing, and  the  horse  drawing  the  buggy  was  moving  in  a 
slow  walk  towards  the  crossing,  which  gait  was  con- 
tinued until  the  latter  was  reached.  It  also  appears 
that  from  the  time  the  fireman  first  saw  the  horse  and 
buggy  he  continuously  observed  the  same  until  the 
vehicle  was  struck  by  the  engine.  When  the  engine 
was  90  feet  from  the  crossing,  approaching  the  same, 
the  fireman  said  or  exclaimed  to  the  engineer,  '*Whoap  ! 
Whoap  !  Whoap  !"  and  the  latter  thereupon  applied 
the  air  brakes,  shut  off  the  steam,  and  reversed  the 
engine,  and  slackened  its  speed  ;  and  when  this  was 
done  the  deceased  was  still  on  the  highway,  some  4  or 
5  feet  from  the  crossing.  While  it  is  true  these  efforts 
and  acts  of  the  engineer  and  fireman,  when  they  dis- 
covered the  danger  to  which  the  deceased  had  subjected 
himself  in  his  attempt  to  go  onto  the  track,  did  not 
prevent  the  fatal  collision,  nevertheless  they  show  that 
when  what  may  be  said  to  have  been  the  actual  peril  of 
the  deceased,  under  the  circumstances,  was  fully  ap- 
parent, these  servants  invoked  and  used  all  the  means 
at  their  command  to  avoid  the  injury.  It  must  be  re- 
membered that  when  the  fireman  first  saw  the  deceased 
he  was  on  the  highway,  in  his  buggy,  150  feet  from  the 
crossing,  moving  at  a  slow  gait.  He  was  not  on  the 
track,  nor  in  any  way  at  that  time  subjected  to  danger. 
The  speed  of  the  train  had  been  reduced  to  35  miles  per 
hour  when  it  approached  this  particular  crossing. 
Certainly  it  cannot  be  asserted  that  this  speed,  under 
the  circumstances,  when  approaching  the  crossing  of  a 
rural  highway,  outside  of  the  limits  of  a  town  or  city, 
as  it  was,  was  even  an  act  of  negligence,  much  less 
that  it  indicated  on  the  part  of  those  in  control  of  the 
engine  a  willingness,  either  express  or  implied,  to  in- 
flict an  injury  upon  any  one.  The  crossing,  in  the 
main,  seems  to  have  been  that  of  an  ordinary  highway. 
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The  conduct  of  the  deceased,  when  first  seen  on  the 
highway  driving-  towards  the  crossing,  was  apparently 
that  of  an  ordinary  person.  There  is  nothing  to  show 
that  he  was  not  endowed  with  and  possessed  at  the 
time  all  the  senses  and  faculties  ordinarily  possessed 
by  a  human  being.  Appellant's  servants  had  the  right, 
under  the  circumstances,  to  presume  that  the  deceased, 
before  reaching  the  crossing,  would  exercise  proper 
caution  to  prevent  injury  to  himself ;  that  he  would 
not  only  listen,  but  also  look  in  each  direction  for 
approaching  trains,  before  attempting  to  cross  the 
track,  and,  if  he  did  so,  he  would  see  the  train  and  be 
warned,  and  stop  at  the  last  moment,  before  entering^ 
on  the  track.  If  they  acted  on  the  presumption  that 
the  deceased  would  look  out  for  his  own  safety,  until 
it  became  too  late,  by  the  use  of  the  means  within  their 
control,  to  avoid  the  collision,  this  would  not  establish 
that  the  injury  was  willfully  inflicted.  Railroad  Co. 
V,  McClaren,  62  Ind.  566 ;  Railroad  Co.  v.  Graham, 
supra;  Palmer  v.  Railroad  Co.,  supra;  Pennsylvania 
Co.  V,  Meyers,  136  Ind.  242,  36  N.  E.  32.  It  was  ap- 
parently but  a  moment  before  the  collision  that  the 
deceased  entered  upon  the  track.  It  is  true  that  he 
was  seen  approaching  the  crossing  at  a  slow  gait,  but, 
as  we  view  the  legitimate  facts  in  the  case,  there  is 
nothing  that  could  have  indicated  to  the  fireman,  to 
whom  the  willfulness  to  injure  him  is  imputed,  that  he 
would  not  at  least  look,  even  if  he  could  not  hear  the 
train  by  reason  of  the  wind,  and  thereby  be  warned  of 
the  impending  danger.  There  are  no  fcicts  or  infer- 
ences that  may  be  deduced  therefrom  to  show  that  the 
fireman  or  engineer,  after  becoming  aware  that  the  de- 
ceased was  not  going  to  stop  before  entering  on  the 
track,  failed  or  omitted  to  exercise  the  proper  degree 
of  care  by  employing  the  means  at  hand  to  prevent  the 
collision.  The  instant  it  appeared  that  he  was  not 
going  to  stop,  all  seems  to  have  been  done  that  could 
be  to  prevent  the  engine  from  colliding  with  the  buggy. 
In  reason  it  cannot  be  claimed,  under  the  circumstances, 
that  appellee's  decedent  could  not  have  seen  the  train, 
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had  he  looked  in  the  direction  from  which  it  was  ap- 
proaching", in  time  to  have  stopped  his  horse  before 
g-oing"  upon  the  track.  He  was  driving:  at  a  slow  walk 
alongf  a  country  road,  and  nothing  is  shown  to  rebut 
the  contention  of  the  appellant  that  he  could  have  stop- 
ped his  horse  in  a  moment,  without  difficulty,  and  in  a 
place  of  safety.  For  anything  that  appears,  he  might 
have  done  so  at  the  last  moment,  when  within  5  feet  of 
the  crossing  with  the  enorine  90  feet  beyond.  The 
fireman,  under  the  circumstances,  was  not  bound  to 
presume  that  he  did  not  see  the  train,  but  h^  had  the 
rig-ht  to  rely  on  the  assumption  that  he  would  look  and 
see  it,  and  that  thereby  he  would  be  actuated  by  the 
natural  prompting  of  self-preservation  common  to 
mankind  in  general,  and  stop  before  attempting  to 
cross,  and  not  subject  himself  to  peril.  Where  a  per- 
son traveling  on  a  highway,  in  his  approach 
to  a  point  where  it  crosses  a  railroad,  can,  JSiaptSi'!' 
by  looking  or  listening,  see  or  hear  an  ap- 
proaching train  in  time  to  avoid  injury,  in  the  event  he 
is  injured,  under  such  circumstances,  by  a  collision,  the 
law  assumes  that  he  neither  looked  nor  listened,  or,  if 
he  did  either,  that  he  did  not  heed  what  he  saw  or 
heard.  Smith  v.  Railroad  Co.,  141  Ind.  92,  40  N.  E. 
270,  and  authorities  there  cited. 

While  the  rights  of  a  traveler  on  a  public  highway 
to  pass  over  a  railroad  crossing  of  such  highway  may 
be  said,  ordinarily,  to  be  equal  to  that  of  the  railroad 
company,  nevertheless  he  is  required  to  ex- 
ercise due  caution  or  care  under  the  circum-  JJiffcIiiiSi- 
stances.     He  is  bound  to  know  that  there  JJtiJ!'^'* '''^ 
may  be  peril  in  attempting-  to  cross.     The 
railroad  track  is  itself  an  admonition  of  danger.     He  is 
bound  to  know  that  he  must  yield  precedence  to  the 
trains  of  the  company,  and  has  no  right  to  even  expect 
that  their  speed  will  be  slackened,  much  less  to  assume 
that  they  will  stop  to  permit  hnn  to  pass.     He  is  to 
assume  that  there  is  danger,  and  act  upon  such  assump- 
tion with  ordinary  prudence  and  circumspection.    Rail- 
road Co.  V.  Walker,  113  Ind.  196,  15  N.  E.  234 ;  Beach, 
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Contrib.  Neg.  191,  198.  A  standard  author  states  the 
rule  applicable  to  railroad  crossing's  over  rural  higfh- 
ways  as  follows:  "While  unusual  speed  of  railway 
trains  does  not  of  itself  constitute  negligence,  yet  it 
may  be  considered  with  other  circumstances  in  deter- 
mining- the  degree  of  care  exercised.  The  law  does 
not  require  the  speed  of  trains  to  be  slackened  on 
approaching  the  crossing  of  a  public  highway  in  the 
country  when  a  team  is  seen  approaching  it."  2  Wood, 
Ry.  Law,  pp.  1330,  1331.  It  is  true  that  the  traveler 
has  the  right  to  presume  that  the  company  will  dis- 
charge its  statutory  duty,  and  give  the  signals  as 
required  by  the  law ;  still  this  does  not  relieve  him 
from  using  his  own  senses,  and  exercising  due  care 
to  avoid  injury  in  crossing.  In  Railroad  Co.  v.  Miller, 
25  Mich.  274,  the  court  said:  "But  if  an  engineer  see 
a  team  and  carriage  or  a  man  in  the  act  of  crossing  the 
track  far  enough  ahead  of  him  to  have  ample  time,  in 
the  ordinary  course  of  such  movements,  to  get  entirely 
out  of  the  way  before  the  approach  of  the  engine,  or  if 
he  sees  a  man  walking  along  the  track  at  a  considerable 
distance  ahead,  and  is  not  aware  that  he  is  deaf  or  in- 
sane, or  from  some  other  cause  insensible  of  the  danger, 
or  if  he  see  a  team  or  man  approaching  a  crossing  too 
near  the  train  to  get  over  in  time,  he  has  a  right  to  re- 
ly upon  the  laws  of  nature  and  the  ordinary  course  of 
things,  and  to  presume  that  the  man  driving  the  team 
or  walking  upon  the  track  has  the  use  of  his  senses, 
and  will  act  upon  the  principles  of  common  sense  and 
the  motive  of  self-preservation  common  to  mankind  in 
general,  and  that  they  will,  therefore,  get  out  of  the 
way."  In  the  opinion  in  the  case  of  Railroad  Co.  v, 
Neubeur,  62  Md.  391,  the  rule  is  stated  as  follows : 
**But  it  was  not  the  dutv  of  those  in  charge  of  the  train 
to  anticipate  the  conduct  of  the  plaintiff,  and,  because 
they  saw  him  approach  the  crossing,  conclude  that  he 
would  attempt  to  cross  in  front  of  the  train.  On  the 
contrary,  they  w^ere  justified  in  supposing  he  would 
not  venture  to  cross  until  after  the  passage  of  the  train. 
Telfer  v.  Railroad  Co.,  30  N.  J.  Laws  188." 
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The  principle  asserted  by  these  cases  and  other  au- 
thorities to  which  reference  has  been  made  g-oes  far  to 
rebut  the  theory  and  contention  of  appellee's  learned 
counsel  that  the  killing  of  the  deceased,  under  the  facts 
and  circumstances  in  this  case,  was  willful  or  inten- 
tional. Counsel  for  the  appellee,  however,  place  much 
stress  on  that  part  of  the  finding*  of  the  jury  which  is 
to  the  effect  that  the  fireman  on  the  train,  when  the  de- 
ceased was  at  a  point  on  the  highway  more  than  100 
feet  south  of  the  crossing-,  knew  that  the  latter  did  not 
see  or  know  that  a  train  was  approaching  the  crossing, 
and  that  the  fireman  knew  that,  unless  the  bell  was 
rung-  or  the  whistle  sounded,  or  some  warning  given, 
the  deceased  would  go  onto  the  crossing,  and  be  struck 
by  the  engine.  By  this  finding  the  legal  presumptions 
in  favor  of  the  fireman  are  said  to  be  of  no 
avail  in  this  case.  In  what  manner,  or  by  JJlS''*"*''" 
the  means  of  what  evidence,  the  jury  could 
look  back  to  the  occasion  in  controversy, — to  the  time 
when  the  eng-ine  on  which  the  fireman  was  riding  was 
some  distance  from  the  crossing",  and  the  vehicle  in 
which  the  deceased  was  driving  leisurely  along  the 
hig-hway  was  a  hundred  feet  and  over  away  from  the 
crossing, — and  determine  and  find  as  a  fact  that  the 
fireman  actually  knew  w^hat  was  in  the  mind  of  the  de- 
ceased at  the  time  and  place,  and  that  the  former  actually 
knew  that  the  latter  did  not  see  or  hear  the  approach- 
ing* train,  and  what  he  would  do  if  the  signals  were  not 
g-iven,  is  a  question  which  counsel  for  the  appellee 
have  not  satisfactorily  explained.  It  seems  to  us  that 
there  can  be  no  reasonable  theory  upon  w^hich  this  find- 
ings, or,  rather,  conclusion,  of  the  jury,  can  be  ex- 
plained, except  that  it  is  not  the  result  of  any  legitimate 
evidence  in  the  case,  but  the  offspring  of  the  jury's  own 
surmises  or  conjectures.  That  the  fireman  on  this  occa- 
sion actually  knew  what  was  in  the  mind  of  the  deceased, 
a  traveler  on  the  highway  some  distance,  at  the  time, 
from  the  public  crossing,  moving,  as  he  was,  at  a  slow 
gait,  and  what  he  would  do  under  the  circumstances, 
does  not  accord  with  common,  ordinary  experience  and 
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cannot  be  accepted  as  credible.  Railroad  Co.  v.  Stick, 
143  Ind.  449,  41  N.  B.  365.  Mere  surmises,  guesses, 
or  conjectures  of  the  jury  can  lend  no  support  to  their 
verdicts.  In  Babcock  v.  Railroad  Co.,  140  N.  Y.  308, 
35  N.  E.  596,  it  is  said  :  ''Verdicts  must  stand  upon 
evidence,  and  not  upon  mere  conjecture,  however  plau- 
sible ;  and  if  the  situation  be  such  that  the  plaintiff 
cannot  furnish  the  evidence,  the  misfortune  is  his." 
Appellee  also  insists  that  the  part  of  the  verdict  which 
immediately  follows  that  portion  which  states  that  the 
fireman  knew  what  the  deceased  knew,  and  how  he 
would  act,  lends  much  strength  to  their  contention  that 
at  least  the  facts  show  that  there  was  an  implied  inten- 
tion on  the  fireman's  part  to  willfully  inflict  the  fatal 
injury.  The  clause  in  ^question  is  as  follows  ;  '"That 
the  act  of  said  fireman  in  not  giving  or  causing  to  be 
given  any  signal  by  bell  or  whistle  or  otherwise  to  said 
decedent  as  he  approached  said  crossing  caused  the 
death  of  said  decedent  as  aforesaid,  and  was  done 
by  said  servant  v:ith  a  reckless  disreg'ard  for  the 
safety  of  said  decedents  and  a  vjilling'ness  to  inflict 
an  injury  upon  him.''     (Our  italics.) 

If  this  statement  can  in  any  manner  be  said  to  be  a 
legitimate  finding  of  facts,  it  contains  two  elements,— 
one  showing  an  omission  by  the  fireman  to  give  signals ; 
the  other  (in  italics)  as  mere  evidentiary  matters,  or 
conclusions  of  the  jury.  Conclusions  or  evidentiary 
items  have  no  appropriate  place  in  a  special  verdict. 
By  the  first  part  of  this  statement  the  jury  seemingly 
expose  what  they  considered  the  true  cause  of  the 
death  of  the  deceased,  namely,  the  failure  or  neglect  of 
the  fireman  to  give  signals,  and  then  proceed  to  con- 
clude or  state  that  this  act  of  neglect  "was  done  by 
said  servant  with  a  reckless  disregard  for  the  safety 
of  said  decedent,"  etc.  Accepting  the  first  part  of 
this  statement  as  a  finding  of  fact,  and  it  would  seem 
to  indicate  that  the  theory  upon  which  the  jury  pro- 
ceeded is  incompatible  with  the  one  on  which  the  action 
is  based  under  the  complaint.     The  jury,  by  this  find- 
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ing",  expressly  attribute  the  death  of  the  deceased  to 
the  negligfent  act  of  the  fireman  in  omitting- 
to  g'ive  any  signals,  and,  while  this  act  of  JJUJi^f"'" 
omission  on  the  part  of  the  employees  in 
control  of  the  engine  ma«y  be  said  to  be  neg'lig'ence /rr 
se,  still  it  was  but  an  act  of  nonfeasance,  and  not  one 
of  an  agressive  character,  and  cannot  establish  the 
willful  or  intentional  killing*  as  alleged  in  the  complaint. 
For,  as  heretofore  asserted,  when  willfulness  is  the 
element  in  the  act  or  conduct  of  the  party  charg-ed,  the 
case  ceases  to  be  one  of  neg"ligence.  There  can  be  no 
middle  g-rotind  between  willfulness  and  neg'ligence,for, 
as  we  have  seen,  the  authorities  affirm  that  each  of 
these  elements  is  the  opposite  of  the*  other.  Conse- 
quently, when  the  facts  in  a  g-iven  Case  show  that  the 
injury  of  which  the  plaintiff  complains  is  the  result  of 
the  neg-lifi^ent  act  or  conduct  of  the  defendant,  then  the 
fact  that  such  negligence  may  be  said  to  be  of  such  a 
deg-ree  as  to  be  considered  "gross  negligence"  cannot 
support  a  charg-e  that  the  injury  was  willfully  or  in- 
tentionally inflicted  by  the  party  accused.  This  rule 
seems  to  be  firmly  settled  in  this  jurisdiction.  Rail- 
road Co.  t'.  Graham,  supra  ;  Pennsylvania  Co.  v. 
Smith,  98  Ind.  42  ;  Ivens  r.  Railway  Co.,  103  Ind.  27, 
2  N.  E.  1.14  ;  Railway  Co.  v.  Schmidt,  106  Ind.  73,  5 
N.  E.  684 ;  Railway  Co.  v.  Bryan,  sufra  \  Brannen  v. 
Gravel  Road  Co.,  115  Ind.  115,  17  N.  E.  202. 

We  have  gfiven  the  arg^umentand  reasons  of  appellee's 
learned  and  able  counsel,  and  the  authorities  which 
they  have  cited  to  sustain  the  judg-ment  under  the 
special  verdict,  full  consideration,  but,  in  our  opinion, 
there  can  be  no  escape  from  the  conclusion  that  the 
facts  embraced  in  the  verdict  cannot  sustain  a  recoverv 
by  the  appellee  under  the  issues  tendered  by  his  com- 
plaint. By  dismissing"  the  alleged  cause  of  action 
based  on  the  g-rounds  of  a  negligent  killing-  of  his  de- 
cedent, he  would  seem  to  have  conceded  that  he  could 
not  recover  on  these  g-rounds ;  possibly  for  the  reason 
that  absence  of  contributory  neg-lig-ence  on  the  part  of 
the  deceased  could  not  be  shown.     It  follows  from  the 
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conclusion  reached  that  the  court  erred  in  awarding  a 
judg-ment  on  the  special  verdict  in  favor  of  the  appel- 
lee. The  judg-ment  is  therefore  reversed,  and  the 
cause  remanded  to  the  lower  court,  with  instructions 
to  overrule  appellee's  motion,  and  render  judgment  on 
the  special  verdict  in  favor  of  appellant. 


Illinois  Cent.  R.  Co. 

V, 

Ashline. 

[Supreme  Court  of  Illinois  ^  Feb*  14^  i8g8.) 

Accident  at  Crossing — Excessive  Speed  —  Pleading — Evidence.— 
Though  a  city  ordinance  prohibiting  railroad  trains  from  running 
at  a  greater  rate  of  speed  than  10  miles  an  hour  within  city  limits 
was  not  sufficiently  pleaded,  it  was  admissible  in  evidence,  the 
declaration  not  having  been  demurred  to. 

Harmless  Error. — Where  the  requirements  of  a  city  ordinance  as 
to  the  construction  and  maintenance  of  crossings  over  streets  bj 
railroad  companies  are  substantially  the  same  as  those  of  an  exist- 
ing statute,  the  admission  of  such  statute  in  evidence,  though  not 
pleaded,  was  not  prejudicial  error. 

Same. — Nor  was  the  admission  in  evidence  of  an  ordinance  re- 
quiring the  continuous  ringing  of  the  train  bell  within  200  feet  of 
every  crossing  within  the  limits  of  the  city,  though  on  this  point 
the  declaration  merely  averred  that  defendant  negligently  failed 
to  ring  its  bell  or  sound  its  whistle  for  80  rods  before  reaching  the 
crossing,  as  this  is,  owing  to  the  circumstances,  substantially  an 
averment  that  defendant   failed   to  give    the    required    warning. 

Same. — In  an  action  to  recover  for  the  killing  of  plaintiff's  intes- 
tate by  a  railroad  company  at  a  crossing,  the  admission  in  evidence 
that  deceased  was  a  man  of  prudent  habits  was  harmless  error. 

Excessive  Speed — Evidence. — One  witness  testified  that  the  train 
was  running  "fast"  at  the  time  of  the  accident.  Held^  that  it  was 
not  error  to  refuse  to  exclude  such  testimony,  though  the  witness 
could  not  specify  its  rate  of  speed. 

Bills  of  Exceptions  as  Evidence. — It  was  not  error  to  refuse  to  ad- 
mit in  evidence  a  bill  of  exceptions  to  prove  what  was  testified  in  a 
former  trial  between  the  same  parties  by  a  deceased  witness,  or  one 
beyond  the  jurisdiction  of  the  court,  whose  deposition  cannot  be 
procured. 

Excessive  Speed  —  Negligence  Per  Se  —  Instructions — Harmless 
Error.* — Though  an  act  of  Illinois  provides  that  where  an  injury  is 

*As  to  Whether  Violation  of  Ordinance  Limiting  Speed  is  Negli- 
gence Per  Se^  see  Sutherland  v,  Cleveland,  C,  C.  &  St.  L.  Ry  Co. 
ilnd.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  424,  and  notes,  p.  428. 
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sustained  through  the  running-  of  a  train  at  a  g-reater  rate  of  speed 
than  that  allowed  by  a  city  ordinance  it  must  be  presumed  to 
have  been  caused  by  the  neglig-ence  of  the  railroad  company,  an 
instruction  that  such  speed  is  negligence  p^r  se  is  erroneous,  but 
not  prejudicial. 

Instructions — Assumptions. — Though  whether  or  not  deceased  was 
on  the  line  of  the  street  when  injured  was  a  fact  in  issue,  an  in- 
struction that  he  had  a  right  to  cross  defendant's  track  on  a  line 
with  the  street  is  not  subject  to  the  objection  that  it  assumes  the 
fact  in  issue. 

Province  of  Jury. — ^Where  the  declaration  states  a  cause  of  action, 
and  its  averments  are  sustained  by  ample  evidence,  the  case  should 
not  be  taken  from  the  jury. 

Appeal  by  defendant  f  rem  Second  district  appellate 
court.     Affirmed. 

W.  R.  Hunter^  for  appellant. 
Paddock  dc  Cooper^  for  appellee. 

Craig,  J.  This  was  an  action  broug-htby  Artemise 
Ashline,  administratrix  of  the  estate  of  Lawrence  Ash- 
line, deceased,  ag-ainst  the  Illinois  Central  Railroad 
Company,  to  recover  damag-es  for  the  death  of  her 
husband,     Lawrence     Ashline,    who     was  ^^ 

struck  and  killed  by  a  train  of  cars  of  the 
defendant  at  a  crossing",  as  is  allegfed,  in  the  city  of 
Kankakee,  on  September  4,  1892.  On  a  trial  before  a 
jury  the  plaintiff  recovered,  and  the  damages  were 
assessed  at  $3,800.  The  defendant  appealed  to  the 
appellate  court,  where  the  judg-ment  was  affirmed,  and 
for  the  purpose  of  reversing  the  judgment  of  the  ap- 
p>ellate  court  this  appeal  was  taken. 

On  the  trial  the  plaintiff  offered  in  evidence  an  ordi- 
nance of  the  city  of  Kankakee,  prohibiting  a  passenger 
traiif  from  running  at  a  greater  speed  within  the  incor- 
porated limits  of  the  city  than  10  miles  an  hour.  The 
evidence  was  objected  to  because  it  was  not 
admissible  under  the  pleadings.  The  dec-  cJ5"SJ1*biwm. 
laration  contains  six  counts,  but  no  attempt  iJyl'JjMV/i***' 
was  made  to  plead  the  ordinance  in  any  of 
the  counts  except  the  third.  In  that  count  it  is  averred 
that  while  Ashline,  with  all  due  care  and  caution,  was 
walking-  across  the  said  railroad  track  at  the  crossing- 
upon  a  public  street  and  highway,  **the  defendant  then 
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issue  tendered  by  his  complaint.  It  may  be  conceded 
that  the  failure  or  omission  of  appellant's  employees  in 
charg-e  of  the  engine  upon  the  occasion  in  question  to 
g^ive  the  signals  required  by  law  when  the  engine  was 
approaching  the  crossing  of  the  public  highway  where 
the  collision  occurred  was  negligence  per  se  ;  but,  as 
heretofore  mentioned,  the  question  of  negligence  is 
not  one  with  which  we  have  to  deal  and  under  the 
issues  we  cannot  aflSrm  a  judgment  based  on  the  negli- 
gence of  the  defendant,  although  the  same  could  be 
said  to  have  been  gross.  The  doctrine  of  comparative 
negligence  does  not  obtain  recognition  in  this  state, 
and,  where  the  negligence  of  the  injured  party  con- 
tributes to  the  proximate. cause  of  the  injury,  a  com- 
parison will  not  be  made  between  the  negligence  of  the 
person  injured  and  that  of  the  party  charged  with  the 
wrong,  in  order  to  determine  which  was  the  greater, 
and  award  a  recovery  to  the  one  guilty  of  the  least. 
Negligence  in  a  case,  whether  it  be  in  a  degree  that 
may  be  termed  slight,  ordinary,  or  gross,  is  neverthe- 
less negligence  still ;  and  when  willfulness  is  the 
essential  element  in  the  act  or  conduct  of  the  party 
charged  with  the  wrong,  the  case  ceases  to  be  one  of 
negligence.  Willfulness  and  negligence  are  the  oppo- 
sites  of  each  other  ;  the  former  signifying  the  presence 
of  intention,  and  the  latter  its  absence.  Railroad  Co. 
V,  Graham,  95  Ind.  286  ;  4  Am.  &  Eng.  Enc.  Law, 
pp.  80,  81,  and  authorities  there  cited.  The  liability 
of  appellant,  under  the  circumstances  in  this  case, 
must  be  tested  or  measured  by  the  acts  or  conduct  of 
its  employees  in  control  of  the  engine  after  they  be- 
came aware  that  the  deceased  was  approaching  the 
crossing  where  the  collision  occurred.  Railroad  Co. 
V,  Graham,  supra.  But  we  may  again  affirm  that  the 
liability  of  the  company,  under  the  issues  in  the  action, 
cannot  be  fixed  or  controlled  by  the  negligence  of  its 
servants  on  the  occasion  in  question.  An  examination 
of  the  facts  stated  in  the  verdict  discloses  that  when 
the  train  was  approaching  the  Stubtail  Gravel  crossing, 
at  which  the  collision  occurred,  it  was  running  at  a 
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speed  of  35  miles  per  hour,  and  when  at  a  point  1,200 
or  1,300  feet  from  the  crossing  the  fireman,  who  was 
on  the  left  or  south  side  of  the  engine,  first  saw  the 
buggy  in  which  the  deceased  was  riding  on  the  high- 
way ;  that  at  that  time  it  was  150  feet  from  the  cross- 
ing, and  the  horse  drawing  the  buggy  was  moving  in  a 
slow  walk  towards  the  crossing,  which  gait  was  con- 
tinued until  the  latter  was  reached.  It  also  appears 
that  from  the  time  the  fireman  first  saw  the  horse  and 
buggy  he  continuously  observed  the  same  until  the 
vehicle  was  struck  by  the  engine.  When  the  engine 
was  90  feet  from  the  crossing,  approaching  the  same, 
the  fireman  said  or  exclaimed  to  the  engineer,  *'Whoap  ! 
Whoap  !  Whoap  !"  and  the  latter  thereupon  applied 
the  air  brakes,  shut  oflF  the  steam,  and  reversed  the 
engine,  and  slackened  its  speed  ;  and  when  this  was 
done  the  deceased  was  still  on  the  highway,  some  4  or 
5  feet  from  the  crossing.  While  it  is  true  these  efforts 
and  acts  of  the  engineer  and  fireman,  when  they  dis- 
covered the  danger  to  which  the  deceased  had  subjected 
himself  in  his  attempt  to  go  onto  the  track,  did  not 
prevent  the  fatal  collision,  nevertheless  they  show  that 
when  what  may  be  said  to  have  been  the  actual  peril  of 
the  deceased,  under  the  circumstances,  was  fully  ap- 
parent, these  servants  invoked  and  used  all  the  means 
at  their  command  to  avoid  the  injury.  It  must  be  re- 
membered that  when  the  fireman  first  saw  the  deceased 
he  was  on  the  highway,  in  his  buggy,  150  feet  from  the 
crossing,  moving  at  a  slow  gait.  He  was  not  on  the 
track,  nor  in  any  way  at  that  time  subjected  to  danger. 
The  speed  of  the  train  had  been  reduced  to  35  miles  per 
hour  when  it  approached  this  particular  crossing. 
Certainly  it  cannot  be  asserted  that  this  speed,  under 
the  circumstances,  when  approaching  the  crossing  of  a 
rural  highway,  outside  of  the  limits  of  a  town  or  city, 
as  it  was,  was  even  an  act  of  negligence,  much  less 
that  it  indicated  on  the  part  of  those  in  control  of  the 
engine  a  willingness,  either  express  or  implied,  to  in- 
flict an  injury  upon  any  one.  The  crossing,  in  the 
main,  seems  to  have  been  that  of  an  ordinary  highway. 
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The  conduct  of  the  deceased,  when  first  seen  on  the 
highway  driving"  towards  the  crossing-,  was  apparently 
that  of  an  ordinary  person.  There  is  nothing  to  show 
that  he  was  not  endowed  with  and  possessed  at  the 
time  all  the  senses  and  faculties  ordinarily  possessed 
by  a  human  being.  Appellant's  servants  had  the  right, 
under  the  circumstances,  to  presume  that  the  deceased, 
before  reaching  the  crossing,  would  exercise  proper 
caution  to  prevent  injury  to  himself ;  that  he  would 
not  only  listen,  but  also  look  in  each  direction  for 
approaching  trains,  before  attempting  to  cross  the 
track,  and,  if  he  did  so,  he  would  see  the  train  and  be 
warned,  and  stop  at  the  last  moment,  before  entering 
on  the  track.  If  they  acted  on  the  presumption  that 
the  deceased  would  look  out  for  his  own  safety,  until 
it  became  too  late,  by  the  use  of  the  means  within  their 
control,  to  avoid  the  collision,  this  would  not  establish 
that  the  injury  was  willfully  inflicted.  Railroad  Co. 
V.  McClaren,  62  Ind.  566;  Railroad  Co.  v.  Graham, 
supra;  Palmer  v.  Railroad  Co.,  supra;  Pennsylvania 
Co.  V.  Meyers,  136  Ind.  242,  36  N.  E.  32.  It  was  ap- 
parently but  a  moment  before  the  collision  that  the 
deceased  entered  upon  the  track.  It  is  true  that  he 
was  seen  approaching  the  crossing  at  a  slow  gait,  but, 
as  we  view  the  legitimate  facts  in  the  case,  there  is 
nothing  that  could  have  indicated  to  the  fireman,  to 
whom  the  willfulness  to  injure  him  is  imputed,  that  he 
would  not  at  least  look,  even  if  he  could  not  hear  the 
train  by  reason  of  the  wind,  and  thereby  be  warned  of 
the  impending  danger.  There  are  no  facts  or  infer- 
ences that  may  be  deduced  therefrom  to  show  that  the 
fireman  or  engineer,  after  becoming  aware  that  the  de- 
ceased was  not  going  to  stop  before  entering  on  the 
track,  failed  or  omitted  to  exercise  the  proper  degree 
of  care  by  employing  the  means  at  hand  to  prevent  the 
collision.  The  instant  it  appeared  that  he  was  not 
going  to  stop,  all  seems  to  have  been  done  that  could 
be  to  prevent  the  engine  from  colliding  with  the  buggy. 
In  reason  it  cannot  be  claimed,  under  the  circumstances, 
that  appellee's  decedent  could  not  have  seen  the  train. 
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had  he  looked  in  the  direction  from  which  it  was  ap- 
proaching-, in  time  to  have  stopped  his  horse  before 
ffoing-  upon  the  track.  He  was  driving-  at  a  slow  walk 
along-  a  country  road,  and  nothing*  is  shown  to  rebut 
the  contention  of  the  appellant  that  he  could  have  stop- 
ped his  horse  in  a  moment,  without  difficulty,  and  in  a 
place  of  safety.  For  anything  that  appears,  he  might 
have  done  so  at  the  last  moment,  when  within  5  feet  of 
the  crossing  with  the  engine  90  feet  beyond.  The 
fireman,  under  the  circumstances,  was  not  bound  to 
presume  that  he  did  not  see  the  train,  but  hq  had  the 
rig-ht  to  rely  on  the  assumption  that  he  would  look  and 
see  it,  and  that  thereby  he  would  be  actuated  by  the 
natural  prompting  of  self-preservation  common  to 
mankind  in  general,  and  stop  before  attempting  to 
cross,  and  not  subject  himself  to  peril.  Where  a  per- 
son traveling  on  a  highway,  in  his  approach 
to  a  point  where  it  crosses  a  railroad,  can,  ISm^itfoi!' 
by  looking  or  listening,  see  or  hear  an  ap- 
proaching train  in  time  to  avoid  injury,  in  the  event  he 
is  injured,  under  such  circumstances,  by  a  collision,  the 
law  assumes  that  he  neither  looked  nor  listened,  or,  if 
he  did  either,  that  he  did  not  heed  what  he  saw  or 
heard.  Smith  v.  Railroad  Co.,  141  Ind.  92,  40  N.  E. 
270,  and  authorities  there  cited. 

While  the  rights  of  a  traveler  on  a  public  highway 
to  pass  over  a  railroad  crossing  of  such  highway  may 
be  said,  ordinarily,  to  be  equal  to  that  of  the  railroad 
company,  nevertheless  he  is  required  to  ex- 
ercise due  caution  or  care  under  the  circum-  JJUfcJiiiSi- 
stances.     He  is  bound  to  know  that  there  SKf**'*"*^* 
may  be  peril  in  attempting  to  cross.     The 
railroad  track  is  itself  an  admonition  of  danger.     He  is 
bound  to  know  that  he  must  yield  precedence  to  the 
trains  of  the  company,  and  has  no  right  to  even  expect 
that  their  speed  will  be  slackened,  much  less  to  assume 
that  they  will  stop  to  permit  hnn  to  pass.     He  is  to 
assume  that  there  is  danger,  and  act  upon  such  assump- 
tion with  ordinary  prudence  and  circumspection.    Rail- 
road Co.  V.  Walker,  113  Ind.  196,  15  N.  E.  234 ;  Beach, 
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by  any  ordinance  of  such  city,  town,  or  village,  under 
section  87  of  chapter  114  of  the  statute,  such  injury 
must  be  presumed  to  have  been  inflicted  by  the  neg^li- 
gence  of  the  railroad  company  or  its  agfents  operating: 
such  train.  The  writer  of  the  instruction  no  doubt 
supposed  that  it  was  authorized  by  the  foregoing  sec- 
tion of  the  statute.  It  is,  however,  manifest  that  the 
instruction  goes  somewhat  further  than  the  statute. 
Under  the  statute,  negligence  is  presumed  from  a  vio- 
lation of  its  provisions,  while  under  the  instruction  the 
running  of  trains  at  a  rate  of  speed  in  violation  of  the 
ordinance  is  of  itself  negligence.  We  think  the  in- 
struction was  erroneous,  but  the  error  was  so  slight 
we  do  not  think  the  jury  could  have  been  misled,  and, 
if  they  were  not  misled,  the  error  was  harmless. 

The  third  instruction  given  for  plaintiff  is  complained 
of,  but  we  see  no  substantial  objection  to  it. 

Objection  is  made  to  the  fourth  instruction  that  it 
assumes  that  Ashline,  the  deceased,  was  on  the  line  of 

the  street  when  injured.  An  instruction 
iMMFtiMt"       ought  not  to  assume  any  material  fact  in 

issue  between  the  parties  ;  but  we  do  not 
understand  that  this  instruction  assumed  any  fact.  It 
merely  informed  the  jury  that  the  deceased  had  the 
right  to  cross  Schuyler  avenue  on  the  line  of  the  street. 

Other  instructions  given  for  the  plaintiff  are  criti- 
cised in  the  argument,  but,  without  going  over  each 
objection  and  each  one  of  the  instructions,  we  deem  it 
sufficient  to  say  that  after  a  careful  consideration  of  the 
different  instructions,  while  some  of  them  may  contain 
technical  inaccuracies,  we  do  not  think  any  of  them  are 
substantially  bad. 

Exception  was  taken  to  the  ruling  of  the  court  in 
refusing  the  two  following  instructions :  "You  are 
,    .      ,,         instructed,  under  the  law  the  plaintiff  has 

tailed  to  sustain  by  evidence  any  count  m 
the  declaration,  and  you  should  find  the  defendant  not 
guilty.  You  are  further  instructed,  you  are  not  to 
consider  in  this  case,  under  any  count  in  the  declara- 
tion, whether  or  not  said  train  in  question  exceeded  the 
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rate  of  speed  permitted  by  said  ordinance."  As  to  the 
first  instruction,  there  was  ample  evidence  tending  to 
support  the  averments  of  the  declaration,  and  when  such 
is  the  case  it  is  not  the  province  of  the  court  to  take  the 
case  from  the  jury.  The  other  instruction  is  disposed 
of  by  what  we  have  heretofore  said  in  disposing-  or  the 
objection  made  to  the  introduction  of  the  ordinance  in 
evidence  which  limited  the  rate  of  speed  of  trains  in  the 
city  of  Kankakee.  The  judgment  of  the  appellate  court 
will  be  affirmed.     Judgment  affirmed. 

Philwps,  C.  J.,  dissenting. 


FenneItL 

V. 

Harris  et  al. 

{Supreme  Court  of  Pennsylvania^  Feb,  21  ^  1898,) 

Accident  at  Railroad  Crossing*— Open  Safety  Gates— Contribu- 
tory Negligence. — The  driver  of  a  vehicle  upon  reaching-  a  railroad 
crossing,  the  gates  of  which  were  open,  stopped  and  listened, 
and  then,  being  signaled  by  the  flagman  to  cross,  attempted  to  do 
so  ;  but  was  injured  by  defendants*  train  which  approached  without 
warning  from  a  certain  direction,  the  driver's  view  of  the  tracks 
in  that  direction  being  obstructed.  Held,  that  it  was  error  to  hold 
that  plaintiff  was  guilty  of  contributory  negligence  ;  and  that  the 
case  should  have  gone  to  the  jury. 

Appeal  by  plaintiff  from  Philadelphia  county  court 
of  common  pleas.     Reversed. 

William   F,   Harrity^  James  M.  Beck,   and  A.  R. 
Haig',  for  appellant. 

Gavin  W.  Hart,  for  appellees. 

WiLLriAMS,  J.     This  appeal  presents  a  very  close 
question.     It  is  whether  the  facts  shown  by  the  testi- 

-  I  r  -■ 

♦As  to  Crossings — Open  Gates — Invitation  to  Cross,  see  Roberts 
V,  Delaware  &  H.  Canal  Co.,  (Pa.)  5  Am.  &  Eng.  R.  Cas.,  N.  S., 
664,  and  note,  p.  666. 
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mony  on  the  part  of  the  plaintiff  are  of  such  a  character 
as  to  justify  the  court  below  in  pronouncing*  upon  their 
effect  as  a  matter  of  law,  or  whether  they  should  have 
been  submitted  to  the  jury  as  raising"  a  question  of  fact 
for  their  decision.  The  distinction  between  the  func- 
tions of  the  court  and  the  jury  is,  in  a  general  way, 
quite  clear  ;  but  cases  are  sometimes  encountered,  and 
this  seems  to  be  one  of  them,  in  which  the  practical 
application  of  the  distinction  to  the  facts  of  a  case  try- 
ing is  by  no  means  easy.  The  plaintiff  sought  to  recover 
damages  for  an  injury  received  on  the  defendants' 
railroad  at  a  crossing,  on  the  allegation  that  the  negli- 
gence of  the  defendants'  employees  was  the  cause  of 
his  injury.  The  defendants  replied  that  the  testimony 
showed  contributory  negligence,  without  which  the 
injury  could  not  have  taken  place.  The  court  below 
entertained  the  same  opinion,  and  entered  a  compulsory 
nonsuit.  From  the  refusal  to  take  off  the  judgment 
so  entered  this  appeal  is  taken.  We  are  therefore  to 
look  at  the  case  made  out  by  the  plaintiff  in  order  to  see 
if  he  was  entitled  to  go  to  a  jury  upon  the  question  of 
his  own  negligence  as  the  evidence  stood  when  he 
closed  his  case.  The  plaintiff  was  a  carter.  In  com- 
pany with  another  carter  and  one  or  two  helpers,  he 
was  on  his  way  to  Twenty-Seventh  and  Jefferson 
streets.  The  party  was  coming  north  on  Twenty- 
Fifth  street,  and  when  they  reached  Green  street  they 
turned  east,  intending  to  go  to  Twenty-Fourth  street, 
in  order  to  avoid  a  grade  that  had  to  be  encountered 
if  they  continued  up  Twenty-Fifth  street,  and  then 
turn  north  agfain.  The  defendants'  railroad  crosses 
Green  street  near  its  intersection  with  Twenty-Fifth 
street,  and  a  little  east  of  such  intersection  with  its 
four  tracks.  The  plaintiff  and  his  company,  on  turning 
into  Green  street,  found  the  safety  gate  at  the  crossing 
raised,  but  the  plaintiff  says  they  nevertheless  stopped, 
looked,  and  listened  to  see  if  there  was  anything  to  in- 
dicate an  approaching  train.  The  flag-man,  seeing 
them,  signaled  them  to  come  on,  and  they  started  to 
cross  in  the  following  order  ;    Lacey,  the  other  cart- 
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man,  was  walking-  beside  his  horse  in  the  lead.  Fen- 
nell, who  had  been  walking  with  Lacey,  fell  back  as 
they  started  to  cross  the  tracks,  and  was,  as  he  says, 
nesar  the  rear  of  Lacey's  cart.  His  own  horse  and  cart 
was  in  charge  of  Lehr,  just  behind  him.  As  they 
moved  forward  there  was  a  switch  engine  on  the  north 
of  them  that  was  plainly  visible,  but  the  view  down 
the  track  was  obstructed  by  the  direction  or  angle  at 
which  the  railroad  approached  Green  street,  and  by  a 
row  of  empty  box  cars  standing  on  the  western-most 
track,  extending  practically  up  to  Green  street  from 
the  south.  After  they  had  started,  the  movements  of 
the  switch  engine  disturbed  them,  and  they  stopped 
for  a  moment,  when  the  flagman  again  signaled  them 
to  cross  over.  At  this  signal  they  moved  forward. 
Lacey  says  that,  when  he  got  to  or  on  the  third  track, 
he  saw  a  train  coming  towards  them  from  the  south  on 
that  track,  and,  by  quickening  the  motion  of  his  horse, 
succeeded  in  getting  over.  Fennell,  who  was  at  the 
rear  of  Lacey's  cart,  got  on  the  third  track  just  in  time 
to  see  and  be  almost  instantly  struck  by  the  train.  He 
says  :  "The  flagman  gave  a  signal  to  come  on.  I  cross- 
ed. I  don't  know  any  more.  I  could  not  say  whether 
I  heard  the  bell  or  the  whistle.  I  just  looked,  and  I 
saw  the  engine  approaching.  I  don't  know  anything 
more  after  that."  It  is  said  by  counsel  for  the  defend- 
ants that  Lacey  saw  the  train,  and  got  out  of  the  way, 
and  therefore,  if  Fennell  had  exercised  proper  care,  he 
could  have  seen  the  train  and  escaped  the  danger.  But 
it  must  be  remembered  that  Fennell  was  some  10  or  15 
feet  behind  Lacey,  and  when  the  train  became  visible 
to  him  it  may  be  that  it  was  too  late  for  him  to  escape. 
Upon  his  testimony  this  is  possible,  if  not  probable. 
It  is  a  question  of  fact,  as  it  seems  to  us,  whether,  in 
view  of  all  the  circumstances,  the  open  gate,  the  re- 
peated signals  of  the  flagman,  the  absence  of  a  warning 
by  the  train  of  its  approach,  and  the  impossibility  of 
seeing  down  the  tracks  until  fairly  upon  them,  the 
plaintiff  omitted  any  precaution  that  a  prudent  man 
should  have  taken  to  secure  his  safety  from  danger. 
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He  was  responsible  for  none  of  the  circumstances  to 
which  we  have  referred.  He  had  the  assurance  of  the 
defendant  company  by  the  open  g^te,  and  by  the  posi- 
tive intimations  of  the  flagman,  that  there  was  no  train 
approaching  within  such  a  distance  as  could  threaten 
his  safety  in  crossing  the  tracks,  and  there  was  noth- 
ing to  counteract  this  assurance  or  put  him  on  notice 
of  danger.  He  knew  that  his  view  of  the  tracks  was 
obstructed,  but  one  who  had  superior  knowledge  of  the 
moving  trains  allayed  his  apprehensions  by  signaling 
him  that  it  was  safe  to  cross  at  that  time,  and  that  he 
should  proceed  to  do  so.  In  view  of  all  these  consid- 
erations, and  his  own  testimony,  the  question  of  con- 
tributory negligence  was  surely  not  a  question  of  law. 
It  depended  upon  the  plaintiff's  credibility,  upon  the 
situation  of  the  obstruction  to  his  view  down  the  rail- 
road, upon  the  opportunity  to  escape  after  he  saw  the 
train,  upon  the  want  of  any  warning  of  its  approach  by 
the  train,  and  upon  the  conduct  of  the  flagman.  These 
were  to  be  considered,  the  natural  inferences  to  be 
drawn  from  them  were  to  be  settled,  and  the  jury  was 
to  determine  whether  the  plaintiff  did  all  that  a  reason- 
ably prudent  man  could  be  expected  to  do  under  such 
circumstances  on  not.  If  he  is  believed,  he  looked 
down  the  road  at  the  first  moment  when  it  was  practi- 
cable for  him  to  see  an  approaching  train,  and  when  he 
did  so  the  train  was  practically  on  him.  Upon  this 
story,  it  is  hard  to  see  what  it  was  possible  for  the 
plaintiff  to  do  more  than  he  did  so.  He  stopped,  looked, 
and  listened  as  he  approached  the  crossing.  The  open 
safety  gate  invited  him  forward.  The  flagman  signaled 
to  him  to  cross  over.  He  started,  and,  at  the  first 
moment  when  a  view  of  the  tracks  could  be  had,  he 
saw  a  train  coming  rapidly  towards  him,  and  so  near 
to  him  as  to  make  escape  impossible.  If,  as  upon  a 
motion  for  a  compulsory  nonsuit  we  must  do,  we  take 
this  testimony  as  true  in  every  particular,  the  plaintiff 
made  such  a  case  of  negligence  by  the  railroad  company 
as  entitled  him  to  go  to  the  jury.  We  do  not  say  that 
it  entitled  him  to  recover  necessarily,  but  that  it  fairly 
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put  the  company  upon  the  defensive.  The  true  rule 
upon  the  subject  on  which  this  appeal  depends  is  stated 
in  Davidson  v.  Railroad  Co.,  179  Pa.  St.  227,  36  Atl. 
291,  and  this  case  falls  within  the  province  of  the  jury, 
as  there  defined.  The  judgment  is  reversed,  and  a 
;f>roccdendo  awarded. 


Fidelity  Loan  &  Trust  Co. 

2'. 

Douglas. 

{Supreme  Court  of  Iowa,  Jan,  27,  iSgS.) 

Street'  Railways — Liens — Action  for  Injuries — Priority  of  Judg- 
ment for  Personal  Injuries.* — Section  1309  of  the  Code  of  1873  of 
Iowa  declares  a  judg^ment  agfainst  any  railroad  corporation  for  any 
injury  to  any  person  or  property  shall  be  a  lien  on  the  corporate 
property  superior  to  any  mortg-ag-e  or  trust  deed  executed  since  the 
fourth  day  of  July,  A.  D.  1862 ;  but  a  street  railway  company  is  not 
a  railroad  corporation  within  the  meaning-  of  such  section. 

Same. — Nor  is  a  street  railway  company,  though  authorized  to 
carry  freig-ht,  bag-g-age,  and  express  matter,  a  commercial  railway 
company. 

Appeal  by  defendant  from  Woodbury  county  dis- 
trict court.     Affirmed. 

Argo,  McDiiffic  &  Argo^  Kennedy  d:  KennedVy  J. 
S.  Lathropy  and  Kennedy ^  Jackson  dr  Kennedy ^  for 
appellant. 

Charles  A.  Clark  d'  Son  and  S.  E,  Hostetter^  for 
appellee. 

Robinson  J.     1.     On  the  1st  day  of  Augrust,  1890, 
the  Sioux  City  Street-Railway  Company  executed  the 
mortg-ag-e  in  suit  to  the  plaintiff  as  trustee         ^^^  ^^^^ 
to  secure  bonds  of  the  street-railway  com- 
pany,  the  issuance  of  which  to  the  amount  of  $1,000,- 

♦See  Farmer's  Loan  &  Trust  Co.  z/.  Northern  Pac.  R.  Co.  et  ai,, 
(C.  C.  A.)  ante,  p.  81,  ^1x6.  foot-note , 


714  PREFERENTIAL  CLAIMS.  Vol.  IX 

(K.S.) 

Fidelity  Loan  &  Trust  Co.  v.  Douglas. 

000,  it  had  authorized.  The  mortg'agfe  was  recorded 
on  the  2d  day  of  September,  1890,  and  bonds  which  it 
was  desig*ned  to  secure  to  the  amount  of  $525,000  were 
issued.  Of  that  amount  bonds  for  S350,000  have  been 
sold,  and  are  owned  by  good-faith  purchasers,  and  the 
remainder  have  been  pledg-ed  to  secure  outstanding*  in- 
debtedness of  the  street-railway  company.  The  prop- 
erty mortgaged  included  the  franchise  of  the  street- 
railway  company,  its  roadbed  and  street  railway  and 
appurtenances,  including  both  real  and  personal  prop- 
erty. On  the  4th  day  of  June,  1892,  the  defendant, 
Douglas,  obtained  judgment  against  the  street-railway 
company  for  personal  injuries  inflicted  upon  him  in  the 
sum  of  $3,500,  with  interest  and  costs.  That  judg- 
ment is  unpaid,  and  the  controlling  question  presented 
by  the  demurrer  and  to  be  determined  by  us  is,  which 
one  of  the  two  liens  created  by  the  mortgage  and  the 
judgment  is  senior  to  the  other  ?  It  is  not  denied  that 
the  lien  of  the  plaintiff  is  first  in  point  of  time,  but  it 

is  claimed  by  the  appellant  that  the  lien  of 
Liw-Vetu?fw  ^*^  judgment  is  made  superior  to  that  of  the 
iijJIriM-priority  plaintiff  by  section  1309  of  the  Code  of  1873, 
PinoitnViiriM.  which  is  as  follows :   *'A  judgment  against 

any  railway  corporation  for  any  injury  to 
any  person  or  property  shall  be  a  lien  within  the 
county  where  recovered  on  the  property  of  such  cor- 
poration, and  such  lien  shall  be  prior  and  superior  to 
the  lien  of  any  mortgage  or  trust  deed  executed  since 
the  fourth  day  of  July,  A.  D.  1862."  The  Sioux  City 
Street-Railway  Company  is  a  corporation  organized 
under  the*  laws  of  this  state,  with  power  '*to  locate, 
construct,  maintain,  and  operate  street  railways  with- 
in and  adjacent  to  the  city  of  Sioux  City,"  and  has 
constructed,  maintained  and  operated  street  railways 
within  that  city.  Is  ita  ''railway  corporation,"  within 
the  meaning  of  the  statute  quoted  ?  So  far  as  its  pro- 
visions are  material  in  this  case,  they  were  first  enacted 
as  a  part  of  section  9  of  chapter  169  of  the  Acts  of  the 
9th  General  Assembly.  That  act  was  entitled  "An 
act  in  relation  to  the   duties   of   railroad   companies," 
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An  examination  of  it  shows  that  but  two  of  the  ten 
sections,  exclusive  of  the  repealing  clause  which  it 
contained,  could  have  had  any  reference  to  street  rail- 
ways. Eight  sections  refer  clearly  to  commercial 
railroads.  Sections  7  and  9  use  the  term  "every  rail- 
road company,"  and,  had  the  context  justified  such  an 
interpretation,  might  be  held  to  refer  to  street-railway 
companies.  But  those  sections  must  be  construed  in 
connection  with  the  remaining  ones  of  the  chapter, 
and,  when  that  is  done,  the  most  evident  and  satisfac- 
tory conclusion  is  that  nothing  contained  in  the  chapter 
was  designed  to  apply  to  street-railway  corporations. 
That  conclusion  is  supported  to  some  extent  by  the 
conceded  fact  that  when  the  statute  was  enacted  there 
were  no  street  railways  in  this  state,  and  therefore  no 
occasion  to  legislate  in  regard  to  them.  •  It  is  said  in 
Suth.  St.  Const.  §  241,  in  reference  to  statutes,  that: 
"The  application  of  particular  provisions  is  not  to  be 
extended  beyond  the  general  scope  of  a  statute,  unless 
such  extension  is  manifestly  designed.  Legislatures, 
like  courts,  must  be  considered  as  using  expressions 
concerning  the  thing  they  have  in  hand  ;  and  it  would 
not  be  a  fair  method  of  interpretation  to  apply  their 
words  to  subjects  not  within  their  consideration,  and 
which,  if  thought  of,  would  have  been  more  particu- 
larly and  carefully  disposed  of.  The  mere  literal  con- 
struction ought  not  to  prevail  if  it  is  opposed  to  the 
intention  of  the  legislature  apparent  from  the  statute. 
*  *  *  The  intention  of  an  act  involves  a  consider- 
ation of  its  subject-matter,  and  the  change  in,  or  an 
addition  to,  the  law  which  it  proposes ;  hence  the 
supreme  importance  of  the  rule  that  a  statute  should 
be  construed  with  reference  to  its  general  purpose  and 
aim."  When  the  Code  of  1873  was  enacted,  the  most 
important  of  the  provisions  of  chapter  169  of  the  acts 
of  the  9th  General  Assembly  were  included,  with 
numerous  other  provisions,  in  the  chapter  relating  to 
railways.  Section  9  of  chapter  169,  with  some  modi- 
fications, not  material  to  any  question  involved  in  this 
case,  appears  as  section  1309  of  the  new  chapter.  Street 
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railways  were  in  existence  in  this  state  when  the  Code 
of  1873  took  effect,  and  it  is  urgfed  that,  if  it  be  true 
that  section  9  of  the  chapter  169,  aforesaid,  did  not 
apply  to  street-railwaj'  corporations,  the  re-enactment 
of  the  section  g-ave  it  that  effect.  We  are  of  the  opin- 
ion, however,  thatthe  terms  ''railway' 'and  "railways," 
where  used  in  the  chapter  of  the  Code  of  1873  referred 
to,  are  always  intended  to  desigfnate  one  or  more  of 
the  commercial  railways, — that  is,  railways  desig-ned 
for  the  transportation  of  passeng-ers  and  freight  from 
place  to  place  within  the  state,  or  from  state  to  state, 
or  both,  and  upon  which,  as  a  rule,  the  transportation 
is  effected  by  means  of  trains  of  cars  moved  by  loco- 
motive engines, — ^and  not  railways  which  are  designed 
chiefly  for  the  carriage  of  passeng-ers  from  point  to 
point  in  a  siilgle  city  or  town.  And  we  are  of  the 
opinion  that  the  term  "railway  corporations,"  as  used 
in  that  chapter,  refers  only  to  corporations  which  own 
or  operate  such  commercial  railways.  Certainly  such 
corporations  are  intended  in  every  instance  where  the 
context  makes  clear  the  character  of  the  corporation 
intended,  and  we.  are  not  authorized  to  presume  that 
the  term  is  used  in  a  different  sense  when  its  meaning 
is  not  so  definitely  expressed.  The  words  "railroad" 
and  "railway"  may  undoubtedly  be  soused  as  to  mean 
a  street  railway,  but  by  popular  usag-e,  when  used 
without  qualifying  words,  they  are  understood  to  refer 
to  commercial  railways,  the  word  "street"  being  almost 
invariably  used  in  connection  with  "railway"  to  desig- 
nate a  street  railway.  See  Sears  v.  Railway  Co.,  65 
Iowa,  744,  23  N.  W.  150  ;  Funk  v.  Railway  Co.  (Minn.) 
63  N.  W.  1099.  And  the  history  of  legislation  in  this 
state  shows  that  it  has  conformed  in  great  measure  to 
popular  usage,  and  that,  as  a  rule,  in  statutes  designed 
to  apply  to  street  railways,  they  have  been  designated 
by  that  name.  Nothing-  contained  in  the  chapter  under 
consideration  makes  it  at  all  probable  that  any  part  of 
it  was  intended  to  apply  to  street  railways  or  to  street- 
railway  corporations. 

Our  attention  has  been  called  to  various  decisions  of 
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this  court  and  of  other  courts,  but  we  do  not  find  any- 
thing-  in  any  of  them  which  is  in  conflict  with  the 
views  we  have  expressed.  It  must  be  remembered 
that  the  true  application  of  the  statute  in  question  depends 
upon  the  legislative  intent,  which  is  to  be  ascertained  by 
means  of  well-known  rules  of  interpretation,  and  not 
alone  from  the  abstract  and  permissible  definitions  of 
terms  used.  The  case  of  City  of  Clinton  v.  Clinton 
&  L.  H.  Ry.  Co.,  37  Iowa,  61,  especially  relied  upon 
by  the  appellant,  did  not  arise  under  the  statute  in 
controversy,  and,  althoug'h  some  language  was  used 
in  the  opinion  which  tends  logically  to  support  the  claim 
made  by  the  appellant,  yet  nothing  was  actually  decided 
in  that  case  which  is  in  conflict  with  the  conclusion  we 
reach  in  this.  It  will  be  understood  that  the  interpre- 
tation of  the  statute  we  have  adopted  applies  only  to 
section  1309  of  the  Code  of  1873,  and  the  statute  of 
which  that  was  a  revision,  and  not  to  the  corresponding 
provision  of  the  existing  law  which  is  found  in  section 
2075  of  the  Code  of  1897.  That  applies  in  terms  to 
street-railway  corporations. 

Some  claim  is  made  in  argument  that  the  Sioux  City 
Street-Rail  way  Company  is  a  commercial,  and  not  a 
street,  railway  company,  for  the  reason  that  its  fran- 
chise does  not  limit  its  operations  to  the  city 
of  Sioux  City,  and  for  the  further  reason 
that  it  is  authorized  to  carry  freight,  baggage,  and  ex- 
press matter.  But  we  do  not  find  anything  in  the  re- 
cord to  justify  the  conclusion  that  it  has  done  or  intends 
to  do  any  business  excepting  that  which  is  usually  and 
properly  done  by  street-railway  corporations.  We  con- 
clude that  the  demurrer  to  the  petition  was  properly 
sustained. 

2.  It  is  shown  that  Belinda  Marshall  and  William 
T.  Parmely  appeared  in  this  action,  and  demurred  to 
the  petition,  that  their  demurrers  were  overruled,  and 
that  they  have  appealed.  They  are  the  owners  of  judg- 
ments for  personal  injuries  rendered  against  the  street- 
railway  company,  which  are  unpaid.  A  stipulation 
signed  by  the  parties  and  filed  in  this  case  shows  that 
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their  legul  rights  are  the  same  as  those  of  DouglaSfand 
are  to  be  adjudicated  at  this  time.  Therefore  what 
we  have  said  applies  to  their  respective  claims.  The 
orders  of  the  district  court  as  to  all  of  the  appellants 
are  affirmed. 

Ladd,  J.,  took  no  part. 

Waterman,  J.  (dissenting-).  I  cannot  yield  my  as- 
sent to  the  construction  g-iven  by  the  majority  of  the 
court  to  section  1309,  Code  1873.  Whatever  may  be  said 
of  the  other  portions  of  the  act  in  which  this  section 
first  appeared,  or  of  its  context  in  the  Code  of  1873,  it 
must  be  admitted  that  there  is  nothing*  in  the  language 
of  this  particular  section  to  restrict  its  meaning  to  any 
class  or  kind  of  railways.  It  may  be  conceded  that 
when  this  statute  was  first  enacted  there  were  no  street 
railwaj's  in  Iowa,  and  that  urban  railways,  as  they  now 
exist,  were  not  within  the  contemplation  of  the  most 
speculative  member  of  the  9th  general  assembly.  But 
this  is  not  the  only,  or,  indeed,  the  best,  test  to  apply 
in  order  to  ascertain  the  legislative  intent  as  embodied 
in  this  action.  By  its  enactment  the  general  assembly 
sought  to  correct  an  evil  caused,  not  by  a  particular 
kind  of  railways,  but  by  "a  certain  class  of  mortgages, 
and  these  instruments  are  the  same  in  character  whether 
executed  by  commercial  or  street  railways.  They  are 
always  for  very  large  amounts.  They  cover  all  species 
of  railway  property,  including  money  on  hand  and  fu- 
ture earnings  or  profits.  If  they  can  be  set  up  as  a  bar 
to  the  satisfaction  of  a  judgment  in  favor  of  one  who 
has  suffered  injury  to  person  or  property  through  the 
negligence  of  the  railway  company,  then  such  involun- 
tary creditor  is  practically  denied  all  relief.  To  say 
that  the  judgment  creditor  can  sell  subject  to  the  mort- 
gage, or  redeem  from  it,  would  be  to  add  ridicule  to 
wrong.  In  this  case  the  mortgage  debt  exceeds  $500,- 
000,  and  the  judgment  amounts  to  but  $3,500.  This  was 
the  evil,  as  I  view  it,  that  the  general  assembly  sought 
to  remedy  by  the  adoption  of  this  provision.  Being 
remedial  in  its  character,  the  section  should  receive  a 
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broad  and  liberal  construction.  In  interpreting*  such 
statutes,  it  is  said  :  "The  old  law,  the  mischief,  and 
the  remedy  must  be  kept  in  mind.  That  which  is  with- 
in the  mischief  intended  to  be  remedied  is  considered 
within  the  statute,  though  not  within  the  letter  ;  and 
that  which  is  not  within  the  mischief  is  not  within  the 
statute,  thoug"h  within  the  letter."  Stephens  v.  Rail- 
road, 36  Iowa,  327  ;  Haskel  v.  City  of  Burlington,  30 
Iowa,  232  ;  The  Kentucky  r.  Brooks,  1  G.  Greene, 
398  ;  Kaiser  v.  Seaton,  62  Iowa,  463,  17  N.  W.  664  ; 
23  Am.  &  Eng.  Enc.  Law.  p.  414,  and  cases  collected. 
Here  the  railway  mortg-age  is  clearly  within  the  mis- 
chief, and  just  as  .clearly  within  the  letter  of  this  re- 
medial section.  To  restrict  the  statute  to  a  particular 
class  of  **mischief  makers,"  rather  than  apply  it  to 
the  * 'mischief,"  by  whomsoever  done,  is  to  adopt  a 
narrow  and  illiberal  rule  of  construction.  The  fact 
that  this  section  is  found  in  the  statutes  among*  provi- 
sions that  relate  admittedly  to  commercial  railways  only, 
or  that  the  other  sections  of  the  chapter  in  which  it 
was  originally  enacted  could  apply  only  to  railways 
operated  with  steam  as  a  motive  power,  ought  not  to 
control  us.  Cook  v.  Association,  74  Iowa,  746,  35  N. 
W.  500.  In  this  case  an  act  of  three  sections  was  con- 
sidered. The  first  and  second  sections  were  g'eneral 
in  terms.  The  third  section,  by  its  lang-uage,  was  con- 
fined to  fire  insurance  companies  only.  But,  because 
section  2  was  remedial  in  character,  we  held  it  to  a-pply 
to  life  insurance  companies  also.  In  Iowa  Union  Tel. 
Co.  V.  Board  of  Equalization,  67  Iowa,  250,  25  N.  W. 
155,  it  was  held  that  telephone  companies  could  be  taxed 
under  the  statutes  providing  for  the  taxation  of  tele- 
g-raph  companies.  Neither  should  it  make  any  differ- 
ence, in  our  interpretation  of  the  statute,  that  the  sec- 
tion has  been  amended  by  the  Code  so  as  expressly  to 
include  mortg-ag-es  made  by  street  railways,  for  it  was 
not  the  province  of  the  26th  general  assembly  to  give  a 
construction  to  existing  laws  that  should  in  any  way 
bind  this  court,  or  even  influence  its  action. 
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2.  Another  thoug"ht  that  we  may  well  conceive  to 
have  been  in  the  leg"islative  mind  when  section  1309 
was  orig-inally  adopted  is  that  if  these  mortgages  could 
be  used  as  shields  to  protect  the  railways  from  the 
consequences  of  their  own  negligence,  it  would  take 
away  one  of  the  strongest  incentives  such  carriers  have 
for  the  exercise  of  diligence  and  care  in  the  operation 
of  their  roads.  This  consideration  applies  with  equal 
force  to  street  railways. 

We  are  not  called  upon  here,  in  giving  priority  to  the 
judgment,  to  go  as  far  as  was  done  in  the  case  of  City 
of  Clinton  v.  Clinton  &  L.  H.  Ry.  Co.,  cited  by  the 
majority.  In  that  case  a  horse  railway  was  given  the 
benefit  of  the  provisions  of  the  general  right  of  way 
act  (article  3,  c.  55,  Revision  1860),  which,  according^ 
to  its  literal  reading,  seems  to  apply  only  to  commer- 
cial railways.  The  court  in  that  case  adopted  a  more 
liberal  construction  in  order,  to  confer  a  right  than  we 
are  willing  to  do  in  order  to  afford  a  remedy.  Keep- 
ing in  mind  the  character  of  this  section,  and  the  fact 
that  the  mortgage  in  controversy  is  within  both  its 
letter  and  spirit,  it  seems  to  me  impossible  to  in- 
voke any  rule  of  law  that  will  sustain  the  conclusion 
of  the  majority.  I  think  the  judgment  below  should 
have  been  reversed. 


Am.  &  Engr.  FRIGHTENING  HORSES.  721 

R.  Cas. 

Weil  V,  St.  lyouis  S.  W.  Ry.  Co. 


Weil 

V. 

St.  Louis  S.  W.  Ry.  Co. 

{Supreme  Court  of  Arkansas ^  Jaw,  8,  iSp8.) 

Frightening  Horses  within  City  Limits — Negligence.*  —  If  de- 
fendant's engineer  recklessly  and  without  necessity  sounded  his 
whistle  while  his  train  was  within  a  city,  and  caused  plaintiff's 
horse  to  run  away,  the  railroad  company  was  held  liable  for  the 
resulting*  injuries. 

Same. — But  whether  such  signal  was,  or  w^s  not,  necessary  was 
held  a  question  for  the  jury. 

Appeal  by  plaintiflf  from  Jefferson  county  circuit 
court.     Reversed. 

W.  P.  &  A.  B.  Grace  and  Irving'  Reeiiberger,  for 
appellant. 

Scnn  H.  West  and  /. '  M.  &  J.  G.  Taylor,  for 
appellee. 

Battle,  J.     Max  Weil  sued  the  St.  Louis  South- 
western Railway   Company   to   recover   damag^es   for 
personal  injuries.    The  defendant  recovered         ^^^  ^^^^ 
a  verdict  and   judgment,  and  the  plaintiff 
appealed. 

A  part  of  the  track  of  appellee's  railway  is  located 
on  and  along  a  public  street  in  the  city  of  Pine  Bluff, 
in  this  state,  which  is  known  as  and  called  '*Third 
Avenue/'  and  is  much  traveled  by  persons,  and  by  ve- 
hicles drawn  by  horses.  On  the  29th  of  June,  1894, 
while  appellee  was  operating*  its  railroad  along  this 
street,  appellant,  a  baker,  was  delivering  bread  to  his 
customers,  and  was  using  his  horse  and  delivery  wagon 
for  that  purpose.     He  drove  into  Third   avenue,  and 

stopped  his  horse  and  wagon  near  the  sidewalk  between 

— ^^— — ^ 

*See  notes  at  end  of  case. 
9  (N.  s.)  A  &  E  R  Cas— 45 
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Alabama  and  State  streets.  He  testified  that  while 
seated  in  his  wagon,  at  this  time  and  place,  one  of  ap- 
pellee's locomotives,  near  by  and  east  of  him,  *'blew  a 
loud  blast  of  its  whistle,  *  *  *  and  this  was  immedi- 
ately answered  by  a  blast  of  the  whistle  of  another  of 
appellee'^  locomotives,  behind  and  west  of  him,  and  on 
the  same  square,"  which  caused  his  horse  to  run  away 
and  seriously  injure  him.  He  testified  further  that  his 
horse  was  gentle,  and  accustomed  to  see  locomotives 
and  hear  them  whistle  ;  that,  in  the  2>i  years  in  which 
he  had  driven  her,  she  never  had  been  frightened  ;  that 
the  sound  of  the  second  whistle  was  peculiar  and  ex- 
traordinary ;  that  he  had  driven  along  Third  avenue 
for  15  years,  and  had  never  before  heard  such  a  ter- 
rific  whistle  ;  and  that,  though  the  street  is  frequently 
crowded  with  vehicles,  his  was  the  only  wagon  on  the 
block  at  the  time,  and  there  was  nothing  to  obstruct 
the  view  of  it  by  the  engineer  of  either  locomotive. 
The  testimon}'  of  other  witnesses  is  in  conflict  with  his, 
as  to  the  sound  of  the  whistle,  but  it  is  not  necessary 
to  set  it  out  in  this  opinion.  The  signals  were  not 
given  in  obedience  to  any  statutory  regulation. 

The  court  gave  to  the  jury  three  instructions,  at  the 
instance  of  the  appellee,  to  each  of  which  appellant  ob- 
jected. But  we  will  notice  only  one  of  them,  as  the 
test  applied  to  it  will  be  sufficient  to  determine  whether 
the  others  are  erroneous.     It  is  as  follows  : 

"Third.  Before  the  jury  can  find  for  the  plaintiff, 
they  must  find  from  the  evidence  that,  when  the  engi- 
neer sounded  his  whistle,  he  knew  it  would  cause  the 
horse  to  take  fright,  or  intended  to  frighten  the  horse, 
or  w^as  guilty  of  such  willful  neglect  of  Weil's  rights, 
in  view  of  all  the  circumstances,  as  would  justify  them 
in  finding  that  the  conduct  of  the  engineer  was  willful, 
and  intended  to  cause  injury. 

*'Andif  they  find  that  the  engineer  did  not  know 
that  the  horse  would  take  fright,  and  did  not  intend  to 
cause  injury  to  Weil,  they  will  find  for  the  defendant." 

This  instruction  is  not  a  correct  statement  of  the  law. 
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Appellant  had  the  rig"ht  to  go  on  Third  avenue  in  the 
pursuit  of  his  business  or  pleasure ;  and  appellee  had 
the  rig-ht  to  operate  its  railroad  along*  the  same  street, 
and  "to  make  the  noises  incident  to  the  manag-ement 
and  working  of  its  eng'ines  and  trains,  as  in  the  escape 
of  steam  and  the  rattling  of  cars,  and  also  the  right  to 
give  the  usual  and  proper  admonitions  of  danger,  as  in 
the  sounding  of  whistles  and  the  ringing  of  bells." 
But  each  was  under  obligations  to  observe  the  rights  of 
the  other.  The  maxim,  '^Sic  utcre  tuo  ut  alienum  non 
IcFdas,''  applies  with  equal  force  to  both.  They  were 
under  reciprocal  obligations  to  use  a  degree  of  care 
commensurate  with  the  danger  of  the  situation,  to  avoid 
injuring*  each  other. 

Having  located  its  railway  along  the  street  of  a  pop- 
ulous city,  along  which  horses  are  frequently  driven, 
appellee  knew  the  hazard  that  must  ensue, 
and  should  have  avoided  needlessly  or  neg-  '^^•■.''■'■•"*« 

,.  .,  ,  .  .  ...  •'    ,       -    .^j    vltlilB  City  Limit! 

ligently  making  noises  which  were  calculated  -lefiifeiM. 
to  frighten  horses  upon  the  street,  and  cause 
them  to  run  away.     In  the  absence  of  statutory  regula- 
tions, as  in  this  case,  it  was  limited  to  the  reasonable 
use  of  signals,  and  '*is  liable  for  injuries,  caused  by 
the  whistle,  when  sounded  carelessly  or  recklessly,  or 
at  an  improper  place,  or  when  not  required  in  the  pru- 
dent working  of  its  engines  and  trains."     What  was 
an  improper  use  was  a  question  for  the  jury,  subject  to 
the  instructions  of  the  court.     Railroad  Co. 
V.  Kite,  81  Va.  767;  Hill  v.  Railroad  Co., 
55  Me.  438  ;  Railway  Co.  v.  Harmon,  47  111.  298 ;  Hahn 
r.  Railroad  Co.,  51  Cal.  605 ;  Railway  Co.  v,  Gaines 
(Ind.  Sup.)  4  N.   E,   34,  and  5  N.  E.   746;  Bittle  v. 
Railroad  Co.  (N.  J.  Sup.)  28  Atl.  305 ;  Railroad  Co.  r. 
Dickson,  88  111.   431 ;  Railway  Co.  v.  Boettcher,  131 
Ind.  82,  28  N.  E.  551 :  Abbot  v.  Kalbus  (Wis.)  43  N. 
W.  367;  Pierce,  R.R.  348;  3  Elliott,  R.  R.  §  1264. 

For  the  error  indicated  the  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 
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Frightening  Horses — Blowing  Whistle.-^-See  exhaustive  note  on 
Frightening  Horses,  5  Am.  &  Eng.  R.  Cas.,  N.  S.  291. 

A  railway  company  is  not  liable  for  injuries  caused  by  a  horse 
frightened  through  the  negligent  act  of  its  employees  in  blowiag 
the  whistle  on  a  locomotive  for  the  purpose  of  frightening  the 
horse,  and  not  in  furtherance  of  the  company's  business.  Inter- 
national &  G.  N.  R.  Co.  V,  Yarbrough,  (Tex.)  7  Am.  &  Eng.  R.  Cas., 
N.  S.,  733. 

Same — Question  for  Jury. — In  an  action  against  a  railway  com- 
pany to  recover  for  personal  injuries  caused  by  the  frightening  of 
horses  by  the  blowing  of  a  whistle  on  a  locomotive,  there  was  evi- 
dence tending  to  show  that  plaintiff  and  others  were  working  with 
horses  and  teams  only  a  short  distance  from  the  place  where  the 
train  stood,  and  that  the  engineer  and  others  on  the  train  knew  of 
this,  and  saw  the  men  and  teams  when  the  whistle  was  blown. 
Held^  that  the  question  whether  it  was  negligence  on  the  engineer's 
part  to  give  the  signal  under  such  circumstances  was  for  the  jury, 
even  though  the  signal  was  a  reasonable  and  proper  one  which  had 
been  established  by  the  defendant  for  use  in  the  operation  of  its 
road.  Flynn  v,  Boston  &  A.  R.  Co.,  (Mass.)  8  Am.  &  Eng.  R.  Cas., 
N.  S.,  691. 

In  an  action  against  a  railway  company  to  recover  for  the  killing 
of  horses  alleged  to  have  been  frightened  by  unusual  and  unneces- 
sary noise  in  sounding  the  whistle  of  defendant's  engine,  defend- 
ant requested  an  instruction  that  **Unless  the  jury  l)elieves  that 
the  person  who  blew  the  whistle  blew  it  wantonly  or  maliciously 
for  the  purpose  of  frightening  the  horses,  the  plaintiff  is  not  entitled 
to  recover."  The  court,  after  inserting  the  word  "negligently*- 
before  ••wantonly"  gave  the  instruction.  Heldy  that  there  was  no 
error  in  such  insertion,  as,  taken  in  connection  with  the  remainder 
of  the  charge  it  was  sufficiently  clear  that  the  court  by  the  inser- 
tion intended  to  signify  such  a  degree  of  gross  negligence  as  would 
be  nearly  akin  to  wantoness  or  malice.  Everett  v.  Receivers  of 
Richmond  &  D.  R.  Co.,  (N.  Car.)  8  Am.  &  Eng.  R.  Cas..  N.  S.,  523. 
And  in  such  action  it  is  not  error  to  instruct  the  jury  that  •*Au  act 
is  wantonly  done  when  it  is  needless  for  any  rightful  purpose,  and 
manifests  a  reckless  indifference  to  the  rights  and  interests  of 
another."  Everett  Z'.  Receivers  of  Richmond  A  D.  R.  Co.,  (N.  Car.) 
8  Am,  &  Eng.  R.  Cas.,  N.  S.,  523. 

Same — Ordinary  Noise  of  Train. — A  railway  company  is  not  liable 
for  injuries  caused  by  a  horse  frightened  by  the  ordinary  noise  and 
approach  of  a  train  passing  near  the  highway  on  which  such  horse 
was  being  driven.  Ohio  Val,  R.  Co's  Receiver  v.  Young,  (Ky.)  8 
Am.  &  Eng.  R.  Cas.,  N.  S.,  399. 

Same— Escape  of  Steam. — A  person  about  to  drive  over  a  railway 
crossing  near  which  an  engine  was  standing  inquired  of  the  engi- 
neer whether  she  could  cross  in  safety,  and  t)eing  assured  by  the  en- 
gineer and  the  flagman  at  the  crossing  that  she  could  do  so,  started 
across,  when  her  horse  was  frightened  by  a  sudden  escape  of  steam 
from  the  engine,  and  ran  away  throwing  her  out  and  injuring  her. 
It  appeared  that  the  engine  was  under  an  excessive  and  unnecessary 
pressure  of  steam,  which  could  have  been  prevented  by  those  in 
charge  of  the  engine  by  regulating  its  fires.    Held^  that  the  railway 
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company  was  liable  for  such  injuries.  Lrouisville,  N.  A.  &  C.  Ry. 
Co.  V,  Schmidt,  (Ind.)  6  American  &  Eng-lish  Railroad  Cases,  N.  S., 
571. 

The  plaintiff  recovered  a  verdict  upon  the  following-  undisputed 
facts :  At  the  time  of  the  accident  the  defendant  railroad  company 
had  a  train  consisting-  of  a  locomotive  and  several  flat  cars  standing* 
on  its  track  near  a  crossing.  The  locomotive  was  headed  towards 
the  crossing*,  and  was  distant  therefrom  about  40  feet.  The  train 
was  stationed  there  to  load  the  flat  cars  with  logs.  The  locomotive 
had  steam  up,  as  it  was  necessary  to  quickly  move  the  train  from  time 
to  time  ;  but  no  steam  was  escaping.  Neither  the  engineer  nor  the 
fireman  was  on  the  locomotive,  but  both  were  seated  on  a  bank,  some 
30  feet  distant.  The  plaintiff's  intestate,  riding  with  her  husband 
in  a  wag-on  behind  a  horse  along  a  traveled  road,  came  to  this  cross- 
ing and  stopped  before  passing  over.  At  this  moment  steam  sud- 
denly escaped  from  some  part  of  the  locomotive,  making  a  noise 
that  f rig-htened  the  horse,  which  ran  away,  throwing  out  the  plain- 
tiff, and  inflicting  injuries  upon  her  from  which  she  afterwards  died. 
Heldy  that  whether  the  steam  escaped  through  the  safety  valve  ©n 
top  of  the  locomotive,  with  a  sudden,  sharp  and  loud  noise  that 
would  frighten  an  ordinary  well-broken  horse,  or  it  escaped  through 
the  cylinder  cocks,  making  only  a  slig-ht,  hissing  noise,  insufficient 
to  frig-hten  an  ordinary  horse,  were  questions  of  fact  for  the  jury. 
Boothby  z/.  Boston  &  M.  R.  R.,  (Me.)  8  Am.  &.  Eng.  R.  Cas.,  N.  S., 
299.  And  in  such  action  the  defendant  was  in  fault  in  not  sufficiently 
g'uarding  against  such  an  escape  of  steam  at  that  time.  Boothby  v, 
Boston  &  M.  R.  R.  (Me.)  8  Am.  &.  Eng.  R.  Cas.,  N.  S.,  299. 

And  the  defendant,  in  such  action,  was  bound  to  anticipate  that 
travelers  with  teams  might,  at  any  time,  approach  this  crossing,  and 
was  bound  to  be  mindful  of  the  dang-er  to  them  of  steam  suddenly 
escaping  at  high  pressure,  although  the  fee  in  the  crossing  was  in 
the  defendant,  who  had  been  unable  to  prevent  or  limit  travel  over 
it,  but  finally  gave  it  up,  removed  all  bars  and  other  obstructions, 
put  the  usual  sign  of  a  railroad  crossing  and  suffered  people  to  pass 
freely  across  the  track  without  objection.  Boothby  v.  Boston  &  M. 
R.  R.,  (Me.)  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  299. 

Same— Electric  Cars. — Any  person  driving-  a  horse  on  the  street, 
especially  an  unbroken  or  uncertain  animal,  should  exercise  very 
great  care  and  caution  so  as  to  pass  electric  cars  safely.  But  he 
is  not  to  be  debarred  from  reasonable  opportunities  in  a  reasonable 
manner  to  exercise  his  horse,  young  or  old,  spirited  or  dull,  in  the 
presence  of  either  stationary  or  moving  cars,  in  order  to  accustom 
his  horse  to  such  sights  and  sounds  as  running  cars  produce,  if  he 
can.  Flewelling  v.  I^ewiston  &  A.  H.  R.  Co.,  (Me.)  6  Am.  &  Eng. 
R.  Cas.,  N.  S.,  501. 

Any  one  who  undertakes  to  propel  a  street  railway  car  in  a  condi- 
tion in  which  a  reasonably  prudent  man  would  apprehend  that  it 
would  frighten  horses  is  bound  to  employ  reasonable  means  to  pre- 
vent injury  to  persons  riding  or  driving  along  the  street.  McCann 
V.  Consolidated  Traction  Co.,  (N.  J.)  7  Am.  &  Eng.  R.  Cas.,  N.  S., 
280. 

Where  black  coats  were  hanging  on  a  projection  at  the  side  of  a 
street  water  sprinkler  operated  by  electricity,  by,  along,  and  on  the 
tracks  of  an  electric  street  railway,  and  the  coats,  by  waving"  to  and 
fro  in  the  wind,  or  by  operation  of  the  sprinkler  along  the  tracks, 
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frightened  a  well-broken  horse  of  gentle  disposition,  and  caused  in- 
jury to  the  plaintiff,  who  was  thrown  from  his  carriage,  the  ques- 
tion whether  the  employees  of  the  defendant,  the  street  railway 
company,  were  in  the  exercise  of  reasonable  care  to  prevent  injury, 
in  operating  such  sprinkler,  and  the  consequent  liability  of  the 
company  for  the  injuries  to  the  plaintiff,  is  a  question  which  the 
trial  court  must  submit  to  the  jury  for  their  determination,  even 
though  it  be  that  the  coats  belonged  to  such  employees,  and  were 
by  them  hung  upon  the  projection  of  the  car.  The  car  being  in 
such  a  condition  as  to  cause  fright  to  the  horse  and  consequent 
injury  to  the  plaintiff,  it  became  a  question  for  the  jury  to  deter- 
mine whether  the  defendant  company  was  negligent  in  the  i>er* 
formance  of  its  duty  to  exercise  reasonable  care,  by  its  servants, 
in  the  use  of  the  public  street,  in  operating  the  car  while  in  this 
condition.  McCann  z/.  Consolidated  Traction  Co.,  (N.  J.)  7  Am.  & 
Eng.  R.  Cas.,  N.  S.,  280. 


Rogers 

V. 

Baltimore  &  O.  S.  W.  Ry.  Co. 

{Supreme  Court  of  Indiana y  Feb,  23 ^  1898.) 

Frightening  Horses  within  City  Limits*— Sufficiency  of  Complaint.— 
A  complaint  which  alleged  that  defendant,  a  railroad  compauj, 
recklessly,  and  without  necessity,  sounded  its  whistle  while  its  traia 
was  within  the  limits  of  a  city,  and  thereby  caused  plaintiff's  team 
to  run  away,  which  resulted  in  plaintiff  sustaining  serious  personal 
injuries,  was  held  to  state  a  cause  of  action. 

Same. — And  the  question  whether  or  not  its  allegations  were 
sufficiently  specific  could  not  be  raised  by  demurrer. 

Appeal  by  plaintiff  from  Clark  county  circuit 
court.     Reversed, 

Jo)ias  G,  Howard^  for  appellant. 
C.  L,  &  H.  E.  Jewett,  for  appellee. 

Hackney,  J.  This  was  an  action  by  the  appellant 
for  damag-es  resulting*  in  his  personal  injury  and  from 
the  neglig"ence  of  the  appellee.  The  lower  court  sus- 
iiMiuM  tained  the  appellee's  demurrer  to  the  com- 

plaint, and  that  ruling-  alone  is  assigned  as 
error.     It  was  allegred  that  the  Louisville  &  Jefferson- 

»See  Weil  v.  St.  Lrouis  S.  W.  Ry.  Co.  (Ark.),  ante  and  notes. 
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ville  Bridgfe  Companj*  had  just  completed  its  bridge 
across  the  Ohio  river,  between  the  cities  of  Louisville 
and  JeflFersonville,  together  with  the  approaches  or  via- 
ducts leading  to  such  bridge  ;  that  said  bridge  had  not 
been  opened  to  the  regular  public  traffic,  and  notice  had 
been  given  that  it  would  not  be  so  opened  until  the  1st 
of  September,  of  which  fact  appellant  had  knowledge  ; 
that,  on  the  18th  day  of  August,  a  construction  train, 
heavily  laden,  had  made  two  or  three  trips  across  said 
bridge,  the  first  train  which  had  ever  crossed  the  same  ; 
that  on  the  19th  day  of  August,  at  the  time  when  the 
appellant,  who  was  a  teamster,  was  driving  his  team 
along  Market  street,  in  the  city  of  Jeflfersonville,  at  or 
near  the  intersection  of  said  street  and  the  viaduct,  at 
the  north  end  of  said  bridge,  and  when  he  was  about 
to  pass  under  said  viaduct,  the  appellee  ran  a  locomo- 
tive and  a  passenger  coach,  at  the  speed  of  20  miles  an 
hour  upon  and  over  said  viaduct,  and  from  all  said 
bridge  to  the  said  intersection  of  said  Market  street 
and  the  viaduct ;  that,  as  said  locomotive  approached 
said  intersection,  the  appellee,  **carelessly,  negligently, 
recklessly,  and  without  any  necessity  whatever,  caused 
the  whistle  of  said  locomotive  to  be  blown,"  thereby 
frightening  appellant's  team,  causing  it  to  run  away, 
and  resulting  in  the  injuries  of  which  he  complains. 
It  was  further  alleged  that  **said  injuries  *  *  *  re- 
sulted solely  from  the  negligent,  careless,  reckless,  and 
unnecessary  act  of  said  defendant  in  blowing  said  whis- 
tle of  said  engine,  and  in  having  failed  to  notify  the  pub- 
lic that  said  train  would  cross  said  river  over  said 
bridge  on  said  day,  which  were  the  sole  and  only  causes 
of  said  injuries,  and  of  said  mules  becoming  frightened, 
and  of  their  running  away,  and  without  any  fault  or 
negligence  on  behalf  of  said  plaintiff."  It  was  alleged, 
also,  that  said  intersection  was  in  a  populous  part  of 
said  city,  and  was  so  obstructed  by  buildings  and  the 
viaduct  that  an  approaching  train  from  the  south  could 
not  be  seen  by  one  approaching  the  intersection  upon 
said  Market  street,  and  that  he  could  not  hear  said  lo- 
comotive and  car  until  he  reached  the  said  intersection, 
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and  when  they  were  so  near  the  intersection  that  he 
could  not  avoid  the  meeting. 

The  complaint  proceeds  upon  the  theory  of  negli- 
gence,  which  is  alleged  to  have  consisted  in  the  unnec- 
essary act  of  blowing  the  whistle  at  that  time  and 
place.  Counsel  for  the  appellant  expressly  disclaims 
any  other  theory,  or  that  the  alleged  negligence  con- 
sisted in  any  other  act  of  omission.  The  sufficiency  of 
the  complaint  is  denied  by  the  appellee,  upon  the  prop- 
osition that  railway  companies  are  not  liable  for  injuries 
resulting  from  the  frightening  of  horses  occasioned  by 
the  noises  necessarily  incident  to  the  proper  operation 
of  their  lines.  This  proposition  is  well  supported  by 
authority.  Railway  Co.  v,  Schmidt,  134  Ind.  16,  33 
N.  E.  774  ;  Railway  Co.  r.  Trowbridge,  126  Ind.  391, 
26N.  E.  64;  Railroad  Co.  v.  Thomas,  60  Ind.  107; 
Railroad  Co.  v.  Hasket,  10  Ind.  409  ;  Lamb  2'.  Railroad 
Co.,  140  Mass.  79,  2  N.  E.  932;  Norton  r.  Railroad 
Co.,  113  Mass.  366;  Whitnev  t'.  Railroad  Co.,  69  Me. 
208  ;  Yingst  v.  Railway  Co.,'  167  Pa.  St.  438,  31  Atl. 
687  ;  Heininger  v.  Railway  Co.,  59  Minn.  458,  61  N. 
W.  558;  Ror.  R.  R.  704.  The  application  of  this 
proposition  will  be  considered  further  along.  The  use 
of  the  steam  whistle  is  necessary  in  railroading  as  a 
warning  of  approaching  trains,  both  to  enable  those 
approaching  the  tracks  to  avoid  collision,  and  to  save 
travelers  upon  the  trains  from  the  results  of  collision, 
as  well  as  to  protect  the  company  from  the  destruction 
of  its  property.  Its  use  is  not  only  sanctioned  by  the 
legislature  of  this  state,  but,  as  a  signal  of  approach  to 
highways,  is  required.  Its  use  is  often  proper  when 
possible  injury  may  result ;  as  if,  in  the  case  before  us, 
a  person  had  been  walking  upon  the  viaduct  ahead  of 
the  train,  at  some  point  north  of  the  crossing  of  Market 
street,  and  had  been  discovered  by  the  engineer  as  the 
train  reached  Market  street,  and  it  was  apparently 
necessary  to  warn  him  of  the  approaching  train.  The 
possible  frightening  of  a  horse  properly  in  the  vicinity, 
and  the  possible  collision  with  the  footman,  would  pre- 
sent an  instance  where  the  signal  could  properly  be 
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made.  The  safety  of  the  footman,  of  the  train,  and  of 
those  on  board  could  not  reasonably  be  hazarded  for  the 
chance  of  frightening-  a  horse  not  known  to  be  present. 
In  such  an  instance  the  signal  would  certainly  be  a 
proper  incident  of  the  operations  of  the  railway.  Nor 
should  the  rights  of  signaling  be  made  to  depend  upon 
the  actual  existence  of  a  necessity  for  it,  for  the  foot- 
man might  be  aware  of  the  approach  of  the  train,  and 
intend  to  step  aside  in  safety.  The  blowing  of  the 
whistle  in  that  case  would  not  be  necessary,  but  to  the 
engineer  might  reasonably  appear  to  be  necessary,  and 
would  undoubtedly  be  proper. 

It  results  from  these  conclusions,  and  has  been  held 
by  this  court,  that  the  mere  sounding  of  the  locomotive 
whistle,  even  at  a  place  of  extraordinary  danger,  is 
not  negligence  pe?'  sc.  Railway  Co.  v.  Gaines,  104 
Ind.  52(>,  4  N,  EJ.  34,  and  5  N.  EJ.  746  ;  Railway  Co. 
V.  Boettcher,  131  Ind.  82,  28  N.  E.  551.  See,  also, 
Elliott,  R.  R.  §  1264,  and  Whart.  Neg.  §  836.  It  is 
also  true  that,  for  negligence  in  the  blowing  of  the 
locomotive  whistle,  and  the  making  of  other  noises, 
such  as  permitting  steam  to  escape,  from  which  horses 
are  frightened  and  caused  to  be  injured,  railway  com- 
panies are  liable.  Elliott,  R.  R.  §  1264  ;  Billman  v. 
Railroad  Co.,  76  Ind.  166  ;  Railway  Co.  v.  Boettcher, 
supra  ;  Railwa)'  Co.  v.  Schmidt,  supra  ;  Whart.  Neg. 
8  836  ;  Hudson  v.  Railroad  Co  ,  14  Bush,  303 ;  Rail- 
way Co.  V.  Clark,  35  Neb.  867,  53  N.  W.  970 ;  Rail- 
road Co.  V.  Carr,  73  Ga.  557.  The  learned  counsel 
for  the  appellee  suggests  that  the  liability  must  depend 
upon  the  presence  of  special  facts,  such  as  the  knowl- 
edge of  the  presence  of  horses  which  are  frightened, 
or  which  will  probably  become  frightened,  and  cause 
injury.  No  doubt,  the  presence  of  such  special  facts 
may  be  influential  in  determining  the  existence  of 
negligence,  and  certainly  would  tend  strongly  towards 
the  conclusion  of  willfulness  :  but  we  have  not  met 
with  an  authority  to  the  effect  that  negligence  in  the 
use  of  the  whistle,  or  in  suffering  steam  to  escape,  or 
the  like,  depends  upon  any  such  special  facts.     The 
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existence  of  neg'ligence,  in  a  case  like  this,  should  be 
determined,  as  in  other  cases,  from  all  of  the  facts  and 
circumstances  present  at  the  time,  and  with  regard  for 
the  rights  and  duties  of  the  parties  respectively.  It  is 
but  natural  that  horses  should  become  frightened  by 
sudden  and  extraordinary  sounds,  a  fact  to  be  observed 
alike  by  railroad  operatives  and  by  those  who  drive  the 
horses  near  railways.  It  is  proper  for  companies  to 
employ  the  locomotive  whistle,  and  it  is  proper  also  for 
a  teamster  to  drive  his  team  upon  a  public  way  upon 
which  a  railway  is  operated.  The  care  which  the 
driver  of  the  team  should  employ  is  of  the  general 
character  of  that  which  the  driver  of  the  locomotive 
should  employ, — ^a  reasonable  care  for  his  own  safety, 
and  for  that  of  each  other  ;  and  each  must,  in  his  use 
of  the  way,  to  a  reasonable  extent,  anticipate  the  use 
by  the  other. 

The  complaint,  in  general  terms,  alleges  the  blowing 
of  the  whistle  **carelessly,  negligently,  recklessly,  and 

without  any  necessity  whatever."  Doubt- 
5lwi*StyLhiitI'  l^ss,  this  allegation  could  have  been  made 
SipwlTi!*'*'      more  specific;  but  with  that  question  we 

are  not  concerned,  further  than  to  say  that, 
if  a  motion  to  that  effect  were  the  proper  step,  a  de- 
murrer does  not  raise  the  question.  In  Railway  Co.  v, 
Gaines,  supra  ;  Railroad  Co.  v.  Jones,  108  Ind.  551,  9 
N.  E.  476 ;  Railway  Co.  v.  Hixon,  110  Ind.  227,  11  N. 
E.  285;  Railway  Co.  v.  Walker,  113  Ind.  196,  15  N. 
E.  234 ;  Deller  v.  Hofferberth,  127  Ind.  414,  26  N.  E. 
889  ;  Board  of  Com'rs  v.  Huffman,  134  Ind.  1,  31  N. 
E.  570 ;  Railroad  Co.  v.  Krapf,  143  Ind.  647,  36  N.  E. 
901 ;  Railway  Co.  r.  Bates,  146  Ind.  564,  45  N.  E.  108; 
and  in  other  cases, — this  court  has  decided  that,  as  a 
rule  of  pleading,  it  is  sufficient,  as  against  a  demurrer, 
to  characterize  an  act  as  having  been  negligently  or 
carelessly  done.  In  our  opinion,  the  complaint  stated  a 
cause  of  action,  and  the  appellee's  demurrer  should 
have  been  overruled.     The  judgment  is  reversed. 
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Metropolitan  W.  S.  Bl.  R.  Co. 

V. 

Springer. 

(Supreme  Court  of  Illinois,  Dec.  22,  iSgy,) 

Condemnation  of  Alley — Elevated  Railways — Easements— Rights  of 
Owner.* — The  petitioner  erected  the  pillars  to  support  its  elevated 
railway  tracks  upon,  and  a  part  of  its  superstructure  projected  over 
the  half  of  an  alley  in  which  defendant  had  retained  a  perpetual 
easement  of  lig-ht  and  air.  Held,  that  the  petitioner  had,  in  effect, 
taken  such  land,  and  defendant  was  entitled  to  compensation  for 
the  loss  of  his  easement. 

Conflicting  Evidence — Judgment — Appeal. — Where  the  evidence  i» 
conflicting',  the  judg-ment  of  the  trial  court,  a  jury  having  been  dis- 
pensed with  by  agreement,  will  not  be  disturbed,  unless  clearly 
contrary  to  the  weig-ht  of  the  evidence. 

Measure  of  Damages. — In  condemnation  proceeding's,  where  the 
land  is  actually  taken  no  question  of  benefits  to  the  owner  can  t>e 
considered,  and  he  must  be  paid  its  market  value,  if  it  has  such; 
and  if  it  is  not  available  for  business  purposes,  and  therefore  has 
no  market  value,  its  relative  value  as  a  part  of  an  entire  lot,  an4 
other  circumstances  may  be  considered  in  determining*  its  actual 
value. 

Same. — It  was  not  error  to  refuse  to  hold  that  the  effect  of  taking* 
the  land  condemned,  (an  alley  in  front  of  other  land  of  defendant) 
and  the  construction  and  operation  of  petitioner's  road  upon  defend* 
ant's  land  not  taken,  was  merely  consequential ;  and  that  only  the 
amount  of  defendant's  net  loss  could  be  awarded  him. 

Same. — Petitioner  requested  the  court  to  hold  that  the  amount  of 
compensation  to  which  defendant  was  entitled,  by  reason  of  his 
ownership  of  such  adjacent  land  should  be  measured  by  the  depre- 
ciation in  its  value  caused  by  the  construction  and  operation  of 
petitioner's  road ;  and  the  court  modified  this  proposition  by  adding*, 
in  substance,  that  it  was  a  correct  statement  of  the  law  in  reg-ard  to 
compensation  for  such  damag'es  to  the  adjacent  land,  but  incorrect 
if  applied  to  compensation  to  be  awarded  for  the  property  taken. 
Held,  that  the  modification  was  uncalled  for;  but  was  harmless 
error. 

Same. — In  determining*  the  extent  to  which  the  adjacent  property 
was  depreciated  in  value  by  the  construction  and  operation  of  peti- 
tioner's road,  all  elements  of  damage  should  be  considered;  and  a 
proposition  sing'ling'  out  one  of  these  elements  for  the  court's  con- 
sideration should  have  been  refused. 

Harmless  Error. — Petitioner  cannot  complain  of  a  modification  of 
its  proposition  which  did  not  mislead,  nor  affect  the  finding. 

*As  to  Elevated  Railways — Rig^hts  of  Abutters,  see  Hunter  v. 
Manhattan  Ry.  Co.  <N.  Y.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  366,  and 
notes,  378,  et  seq,;  Garrett  »v.  I/ake  Roland  El.  Ry.  Co.  (Md.)  1  Am, 
A  Eng.  R.  Cas.,  N.  S.,  385. 
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Appeal  by  petitioner  from  Cook  county  superior 
court.     Affirmed. 

This  was  a  proceeding*  in  the  circuit  court  of  Cook 
county  brougfht  by  the  Metropolitan  West  Side  Eleva- 
ted Railroad  Company  against  Warren  Springfer  to  con- 
dMcsuted  A^va  certain  premises  to  be  used  in  the  con- 

struction and  operation  of  its  road  in  the 
city  of  Chicag-o.  The  defendant,  Springer,  filed  a 
cross  petition  to  recover  damag'es  sustained  to  adjacent 
premises  not  taken,  but  damaged,  and,  on  a  trial 
before  the  court  without  a  jury.  Springer  recov- 
ered a  judgment,  for  the  property  taken  and  dam- 
aged, for  $61,000.  To  reverse  this  judgment  the  peti- 
tioner appealed.  The  premises  sought  to  be  condemned 
are  described  in  the  petition  as  follows  :  **The  north 
7>^  feet  of  the  north  15  feet  of  lots  9  and  10,  in  block 
52,  School  Section  addition  to  Chicago,  in  Cook  county, 
Illinois,  subject  to  the  easements  conveyed  to  the  gran- 
tee, his  heirs  and  assigns,  in  a  certain  warranty  deed 
from  Warren  Springer,  as  grantor,  to  Horace  A. 
Hurlbut,  as  grantee,  dated  December  1,  1888,  and 
filed  for  rfecord  in  the  recorder's  office  of  Cook 
county,  Illinois,  on  the  4th  day  of  February,  A.  D. 
1889,  and  there  recorded  in  Book  2,483  of  Records, 
page  289 ;  and  the  south  7>^  feet  of  the  north  15 
feet  of  said  lots  9  and  10,  to  the  extent  of  the  ease- 
ments reserved  to  the  grantor  in  and  by  the  warranty 
deed  aforesaid.''  By  a  cross  petition  filed  July  5,  1894, 
Springer  set  up  his  ownership  in  the  premises  north  of 
and  adjacent  to  the  above-described  premises,  viz.  lot  3 
and  the  south  15  feet  of  lot  4,  and  lots  5,  6,  7,  and  8,  of 
said  block  52.  Said  lots  3,  6,  and  7  front  upon  Canal 
street,  and  the  south  15  feet  of  lot  4,  and  lots  5  and  8, 
front  upon  Clinton  street ;  the  premises  extending  from  ' 
Canal  street  to  Clinton  street,  a  distance  of  about  319- 
^  feet.  These  premises  described  in  the  cross  petition 
laave  a  frontage  upon  Canal  street  of  about  150  feet, 
and  a  frontage  upon  Clinton  street  of  about  115  feet. 
Said  cross   petition  also  claims  a  perpetual  easement 
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over  the  north  15  feet  of  lots  9  and  10,  in  said  blocks 
52,  beingf  the  premises  described  in  the  petition,  and 
soug-ht  to  be  acquired  by  the  railroad  company.  It 
appears  from  the  record  that  on  December  1,  1888, 
Warren  Springer,  being*  owner  of  lots  9,  10,  11,  and 
12,  in  block  52,  b)'  deed  of  that  date  conveyed  Jhe  lots 
to  Horace  A.  Hurlbut.  The  premises  were  described 
in  the  deed  as  follows  :  Lot  9  except  the  north  7j4  feet 
thereof,  lot  10  except  the  north  7j4  feet  thereof,  and 
the  whole  of  lots  11  and  12,  in  block  52,  School  Section 
addition  to  Chicag-o.  The  deed,  after  reciting-  that  the 
conveyance  was  made  subject  to  three  trust  deeds  there* 
in  described,  contains  the  following  clause  :  **It  is  ex- 
pressly covenanted  and  agreed,  by  and  between  the 
parties  hereto,  that  the  north  fifteen  (15)  feet,  more  or 
less,  of  said  lots  nine  (9)  and  ten  (10),  now  used  as  a 
private  alley,  shall  forever  remain,  on  and  above  the 
surface  thereof,  free  and  clear  of  all  buildings  and  erec- 
tions of  all  kinds,  and  shall  be  used  as  and  for  a  private 
alley,  only  for  the  use  of  the  owners  and  occupants  of 
the  other  portion  of  said  lots  nine  (9),  ten  (10,)  eleven 
(11),  and  twelve  (12),  and  of  lots  seven  (7)  and  eig*ht  (8), 
in  said  block  fifty- two  (52);  but  that  said  party  of  the 
second  part,  his  heirs  and  assigns,  shall  have  the  right 
to  use  forever  said  fifteen  (15)  foot  strip  of  land,  beneath 
the  surface  thereof,  for  any  purpose  or  purposes  he  or 
they  may  see  fit  to  use  the  same  for  :  provided,  how- 
ever, such  use  shall  not  materially  interfere  with  the 
use  of  the  surface  of  said  fifteen  (15)  feet  of  land  for  a 
private  alley,  as  herein  expressed  ;  and  provided,  fur- 
ther, that  said  party  of  the  second  part,  his  heirs  and 
assigns,  shall  not  remove  or  injure  any  part  of  the  foun- 
dations of  the  buildings  now  standing  upon  said  lots 
seven  (7)  and  eight  (8)  that  extends  into  and  upon  said 
fifteen  (15)  foot  strip  of  land,  or  of  the  foundations  of 
any  buildings  that  may  be  erected  on  said  lots  seven  (7) 
and^eight  (8),  in  place  of  those  now  standing  thereon, 
the  foundations  of  which  may  extend  three  (3)  feet  and 
no  more  into  and  upon  said  fifteen  (15)  foot  strip  of 
land,  and  beneath  the  surface  thereof."     After  the  exe- 
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cution  of  this  deed  Spring"er  erected  upon  the  premises, 
north  of  and  adjoining*  the  15-foot  strip,  a  larg-e  manu- 
facturing* building,  the  Canal  street  frontage  being- 145 
feet  front  on  Canal  street,  by  160  feet  in  depth,  10  stories 
high,  and  two  buildings  on  Clinton  street  adjoining 
each  otjier,  one  60  by  160  feet,  and  the  other  50  by  136 
feet,  8  stories  and  basement  in  height.  These  build- 
ings were  erected  for  manufacturing  purposes,  and 
rented  out  to  various  parties  engaged  in  that  business, 
Springer  furnishing  power,  heat,  and  light.  The 
whole  south  side  of  the  building,  extending  from  Canal 
to  Clinton  street,  received  light  from  this  private  alley. 
At  the  time  of  the  conveyance  of  lots  9  to  12,  inclusive, 
there  was  a  building  on  the  lots  fronting  on  Canal 
street  about  five  stories  and  basement  in  height,  and 
two  stories  and  basement  on  Clinton  street,  the  build- 
ing extending  through  from  Clinton  to  Canal  street. 
The  north  wall  of  this  building  was  14  feet  south  of 
the  south  wall  of  the  Springer  building,  and  the  alley 
was  used  by  the  occupants  of  the  two  buildings  as  a 
private  alley  for  some  3  years,  when  the  building  south 
of  the  alley  was  taken  down,  and  a  tunnel  constructed 
on  a  portion  of  the  lots.  The  petitioner,  the  elevated 
railroad  company,  prior  to  the  trial,  had  procured  the 
property  on  the  south  side  of  the  alley.  This  property 
was  90  feet  wide,  and  extended  from  Canal  street  to 
Clinton  street.  The  petitioner,  the  Metropolitan  West 
Side  Elevated  Railroad  Company,  proposed  to  erect  its 
railroad  on  the  premises  owned  by  it  on  the  south  side 
of  the  alley.  The  foundations  for  the  structure  along 
the  south  line  of  the  alley,  some  7  in  number,  projected 
1  foot  into  the  alley.  The  superstructure  projected 
over  the  alley,  at  an  elevation  of  some  14  feet  above  its 
surface,  a  distance  of  about  12  feet.  The  alley  in  ques- 
tion, as  appears  from  the  evidence,  was  15  feet  wide, 
and  320  feet  long,  containing  4,800  square  feet.  The 
evidence  as  to  the  compensation  which  should  be  paid 
for  land  taken,  and  as  to  the  damage  to  land  not  taken, 
was  exceedingly  conflicting  ;  the  witnesses  stating  the 
former  at  from  $1,800  to  $2,250  for  the  land  occupied 
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by  the  pillars,  and  at  from  $27,000  to  $210,000  as  the 
value  of  the  alley,  and  the  total  damage  at  from  $27,000 
to  $367,000.  The  cause  was  tried  by  the  court  with- 
out a  jury,  and  the  compensation  and  damag-e  was  asses-, 
sed  at  $61,000,  and  petitioner  excepted.  The  petitioner 
submitted  certain  propositions  to  be  held  as  law.  The 
modification  of  some  and  refusal  of  others  was  excepted 
to.  Petitioner  prosecutes  this  appeal,  and  assigns  as 
error  that  the  damages  were  excessive,  and  that  the 
court  erred  in  modifying  and  refusing  propositions  sub- 
mitted by  petitioner  to  be  held  as  law. 

jE*.  y.  Harkness  (fV.  W,  Gurley,  of  counsel),  for 
appellant. 

W7n.  J.  Ammen  (ff.  Crca  and  A,  C.  Story,  of  coun- 
sel), for  appellee. 

Phii^i^ips,  C.  J.  (after  stating  the  facts).  The  con- 
tention of  appellant  is  that  only  one  foot  on  the  south 
side  of  the  alley  was  actually  taken,  while  the  conten- 
tion of  appellee  is  that  the  projecting  super- 
structure was,  to  the  extent  it  so  projected,  J^,'**"!tfIfJ' 
an  actual  invasion  of  property  rights,  and  a  uf^waTi-BMt- 
taking,  in  law  and  fact.  This  alley  was  15  ow^r." "*'*'•' 
feet  wide,  and  was  all  on  the  north  side  of 
lots  9  and  10.  By  the  deed  from  Springer  to  Hurlbut, 
lots  9  and  10  were  conveyed,  except  the  north  7>4  feet. 
Under  the  covenant  contained  in  the  deed,  the  grantor 
retained  valuable  rights  in  the  alley.  He  retained  the 
perpetual  right  to  use  it  for  the  purpose  of  hauling 
such  material  to  and  from  his  building  as  he  might  see 
proper,  and  to  travel  over  and  upon  it  in  any  manner 
and  for  any  purpose  he  might  desire.  He  also  re- 
tained the  right  to  construct  foundations  beneath  the 
surface  of  the  alley  to  a  distance  not  exceeding  three 
feet.  Under  the  covenant  that  no  buildings  or  erec- 
tions of  any  kind  should  be  placed  upon  the  alley  above 
the  surface  thereof,  he  retained  a  perpetual  easement 
of  light  and  air,  to  be  used  and  enjoyed  by  him  in  the 
use  of  his  buildings  erected  upon  the  line  of  the  alley. 
His  buildings  were  erected  for  manufacturing  purposes, 
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and  light  and  air  from  this  alley  increased  their  value 
for  that  purpose.  The  actual  title  of  the  north  lyi 
feet  of  the  alley  being  in  the  appellee,  his  easements 
in  the  south  lyi  feet  reserved  in  the  deed  were  both 
property  rights.  It  is  a  maxim  of  the  law,  ^*'Cujiis 
est  solum  ejus  est  usque  ad  coeluin^^'  and  by  taking  1 
foot,  on  which  the  pillars  were  placed  on  the  south  side 
of  the  alley,  the  rights  reserved  in  the  deed  were  in- 
vaded, and  by  the  projecting  superstructure,  to  the  ex- 
tent of  about  12  feet,  all  the  land  in  which  appellee's 
easement  existed,  and  about  4>^  feet  of  that  which  he 
never  conveyed,  was  occupied  and  taken  by  this  con- 
demnation proceeding.  If  that  projecting  superstruct- 
ure did  not  constitute  a  taking  of  land,  then,  if  this 
appellant  had  placed  its  pillars  all  on  its  own  land 
south  of  the  alley,  it  might  make  the  superstructure 
project  11  feet  over  the  alley,  and  then,  there  being 
no  taking  of  appellee's  property,  it  would  not  be  nec- 
essary to  condemn.  The  statement  of  that  proposi- 
tion is  a  refutation  of  itself,  and  a  discussion  of  why  it 
is  not  sound  is  rendered  unnecessary.  The  property 
taken  was  that  occupied  by  the  pillars,  and  that  over 
which  the  superstructure  projected.  This  taking  was 
of  the  character  and  manner  shown  by  the  plans  and 
specifications.  The  right  acquired  by  the  appel- 
lant by  the  condemnation  was  to  that  extent.  The 
cross  petition  alleged  damage  to  property  not  taken. 
In  the  evidence  under  the  original  and  cross  petition 
there  is  a  direct  conflict  in  the  testimony  introduced  on 
the  trial.     The  conflict  exists,   not  only  in  regard  to 

the  land  taken,  but  in  regard  to  the  damages 
CMinctinir bti-  to  the  property  not  taken.  Where  there  is 
-ipp«ti.  such  connict  in  the  evidence  as  in  this  case, 

the  rule  is  settled  that  the  verdict  of  a  jury, 
or  the  judgment  of  the  trial  court,  where  a  jury  has 
been  dispensed  with  by  agreement,  will  not  be  dis- 
turbed, unless  clearly  contrary  to  the  weight  of  the 
evidence.  Such  is  not  the  case  here.  Moreover,  bv 
agreement  of  the  parties,  the  court  viewed  the  premises, 
and  in  that  way  obtained  information  in  regard  to  the 
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damages  sustained,  iti  addition  to  the  evidence  intro- 
duced od  the  trial,  which  cannot  be  shown  by  the 
record.  There  is  therefore  no  ground  for  reversing 
the  judgment,  for  the  alleged  reason  that  the  judgment 
IS  not  warranted  by  the  evidence,  as  we  cannot  say 
the  amount  allowed  as  damages  and  compensation  was 
excessive,  as  shown  by  the  evidence  in  this  record. 

The  other  question  presented  on  this  record  is 
whether  there  was  error  in  refusing  or  modifying 
propositions  presented  by  the  appellant  to  be  held  as 
law.  The  first  proposition  refused  was  :  '*The  court 
holds  as  a  matter  of  law  that  the  market  value  of  the 
property  actually  taken  by  the  petitioner  for  the  pur- 
poses specified  in  its  petition  cannot  be  reduced  by 
benefits  arising  from  the  construction  or  operation  oi 
petitioner's  railroad  ;  but  this  rule  is  confined  to  prop- 
erty of  which  the  respondent  will  be  actually  deprived, 
and  the  word  'property*  in  this  connection  does  not 
refer  to  mere  intangible  rights,  but  to  lands  and  im- 
provements. The  effect  of  taking  away  such  portion, 
and  of  the  construction  and  operation  of  petitioner's 
railroad,  upon  the  value  of  respondent's  other  prop- 
erty, not  so  taken,  described  in  his  cross  petition,  is 
consequential  only  ;  and  in  considering  what  amount, 
if  anything,  should  be  awarded  to  respondent  for  such 
consequential  effects,  the  court  will  balance  the  ele- 
ments of  injury  and  the  elements  of  benefit  which  will 
accrue  thereto  from  constructing  and  operating  such 
railroad  according  to  the  petition,  stipulations  and 
plans  in  evidence,  and  will  award  to  respondent,  for 
this  element  of  his  compensation,  only  the  amount  of 
net  loss,  if  any,  so  shown  by  the  evidence  to  be  suf- 
fered." Where  land  is  actually  taken,  it  must  be 
paid  for,and  no  question  of  benefits  can  be  considered. 
Here,  a  portion  of  the  alley  was  actually 
taken,  and  if  it  was  of  such  size  and  shape  JJJt"" *' **"* 
as  to  be  used  for  or  devoted  to  business 
purposes,  and  by  reason  thereof  had  a  market  value, 
that  must  control.  On  the  other  hand,  if  it  is  to  be  re- 
garded of  such  a  size  or  shape  as  not  to  be  available 
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for  business  purposes,  then  its  relative  value  as  a  part 
of  the  entire  lot  and  other  considerations  may  be 
looked  to  in  determining  its  actual  value,  as  held  in 
Green  v.  City  of  Chicago,  97  111.  370.  This  proposi- 
j^^^  tion  would  have  authorized  the  question  of 

benefits  to  be  considered  against  the  value 
of  the  property  taken,  as  it  states:  '*The  eflFect  of 
taking  away  such  portion,  and  of  the  construction  and 
operation  of  petitioner's  railroad  upon  the  value  of  re- 
spondent's other  property  not  so  taken,  is  consequen- 
tial ;*'  and  concludes  with  the  statement  that  for  such 
element  of  compensation  only  the  net  loss  could  be 
awarded.  It  was  not  error  to  refuse  this  proposition. 
The  following  proposition  was  modified,  and  held  as 
modified  :  '*The  court  holds,  as  a  matter  of  law,  that 
the  market  value  of  the  property  actually  taken  by  the 
petitioner  for  the  purpose  specified  in  its  petition  cannot 
be  reduced  by  benefits  arising  from  the  construction 
or  operation  of  petitioner's  railroad  ;  but  this  rule  is 
confined  to  property,  rights  in  property^  and  uses  of 
property  of  which  the  respondent  will  be  actually  de- 
prived, or  the  use,  benefit,  or  enjoyment  of  which  will 
be  directly  and  physically  interfered  with.  The  effect 
of  taking  away  such  portion  and  of  the  construction  and 
operation  of  petitioner's  railroad  upon  the  value  of  re- 
spondent's other  property  not  so  taken,  described  in  his 
cross  petition,  is  consequential  only  ;  and  in  consider- 
ing what  amount,  if  anything,  should  be  awarded  for 
such  consequential  effects,  the  court  will  balance  the 
elements  of  injury  and  the  elements  of  benefit  which 
will  accrue  thereto  from  constructing  and  operating 
such  a  railroad  according  to  the  petition,  stipulations, 
and  plans  in  evidence,  and  will  award  to  respondent 
for  this  element  of  his  compensation  only  the  amount 
of  net  loss,  if  any,  so  shown  by  the  evidence  to  be 
suffered."  The  proposition,  as  originally  presented, 
was  modified  by  the  court  by  the  insertion  of  the  words 
in  italics,  and  the  modification  is  relied  upon  as  error. 
The  first  part  of  this  proposition  declares  that  the 
market  value  of  the  property  actually  takgn  by  the 
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petitioner  for  the  purpose  specified  in  its  petition  can- 
not be  reduced  by  benefits  arisin^r  from  the  construct- 
ion or  operation  of  petitioner's  railroad.  So  far  there 
is  no  objection  to  the  proposition,  and,  had  it  gone  no 
further  no  objection  could  have  been  urged  against  it ; 
but  the  proposition  proceeded  :  "But  this  rule  is  con- 
fined to  property  of  which  the  respondent  will  be 
actually  deprived.*'  It  is  not  entirely  clear  what  was 
intended  by  counsel  in  the  use  of  the  words,  "property 
of  which  the  respondent  will  be  actually  deprived," 
If  the  object  was  to  limit  the  term  **property"  to  the 
number  of  square  feet  of  land  in  the  alley  actually 
occupied  by  the  columns  upon  which  the  track  of  the 
elevated  railroad  rested,  and  to  exclude  the  space  above 
the  surface  of  the  ground  on  which  the  railroad  was 
constructed,  which  seems  to  have  been  the  case,  then 
the  proposition  was  inaccurate  and  misleading,  and  the 
court  properly  qualified  the  proposition  so  that  it  read: 
"This  rule  is  confined  to  property,  rights  in  property, 
and  uses  of  property  of  which  the  respondent  will  be 
actually  deprived,  or  the  use,  benefit,  or  enjoyment  of 
which  will  be  directly  and  physically  interfered  with." 
If  respondent's  use  and  enjoyment  of  any  part  of  the 
alley  was  directly  and  physically  interfered  with,  in 
the  construction  and  operation  of  the  road  in  the  alley, 
there  would  be,  to  the  extent  of  such  physical  interfer- 
ence, a  taking  of  property,  within  the  spirit  of  the  law. 
Whether  the  physical  interference  was  on  the  surface 
of  the  alley,  or  above  the  surface,  obstructing  the  light 
and  air,  in  either  event  there  would  be  a  taking  of 
property.  Respondent's  title  to  the  alley  was  not  con- 
fined to  the  surface  of  the  ground,  but  it  extended  to 
the  space  above.  His  title  to  the  space  above  the 
surface  of  the  ground  was  as  valid  as  his  title  to  the 
•  surface  of  the  ground,  and,  if  he  was  entitled  to  recover 
for  the  taking  of  one,  upon  principle  he  was  entitled  to 
recover  for  the  taking  of  the  other. 

The  petitioner  requested  the  court  to  hold  the  fol- 
lowing :  "The  court  holds  that  the  amount 
of  compensation  which  respondent  is  entitled 
to  recover,  by  reason  of  his  ownership  of  the  following 


740  CONDEMNATION.  ^ol.  IX 

(N.  8.) 

Metropolitan  W.  S.  El.  R.  Co.  v.  Springer. 

described  premises  [describing  the  premises  set  out  in 
the  cross  petition],  is  measured  by  the  depreciation  or 
diminution  in  the  value  of  said  premises,  by  reason  of 
the  construction  and  operation  of  petitioner's  railroad 
in  the  manner  shown  by  the  petition,  plans,  and  stipu- 
lations filed  and  offered  in  evidence  in  this  case."  The 
court  refused  to  hold  the  proposition  as  requested,  but 
modified  it  by  adding  the  following  :  "The  above  is  a 
correct  statement  of  the  law,  if  limited  to  the  claim  for 
compensation  made  in  the  cross  petition  for  damages  to 
the  property  above  and  therein  described,  but  incorrect 
if  applied  to  the  compensation  to  be  awarded  for  the 
taking  of  the  property  described  in  the  petition."  The 
proposition,  as  asked,  stated  a  correct  proposition  of 
law.  The  court  should  have  endorsed  it  "Held." 
But  what  was  the  modification  ?  It  amounted  to  no 
more  than  saying,  if  it  was  understood  according  to  its 
terms,  it  was  correct.  The  judge  was  uncertain  as  to 
its  meaning,  and  said,  if  it  applied  to  the  taking  of 
property  described  in  the  petition,  it  was  incorrect.  In 
both  these  clauses  of  the  modification  a  correct  rule  of 
law  was  stated.  They  were  unnecessary  statements. 
They  did  not,  however,  affect  the  finding.  They  could 
not  mislead  the  judge  who  wrote  the  modification,  and 
hence  it  was  harmless  error. 

The  petitioner  requested  the  court  to  hold  the  fol- 
lowing proposition  of  law:  "The  court  holds  that  in 
determining  the  compensation  which  should  be  a- 
warded  to  respondent,  on  account  of  the  interference 
with  the  light  of  his  building  situated  north  of  and 
adjacent  to  the  property  described  in  the  petition  in 
this  cause,  by  the  construction  and  operation  of  peti- 
tioner's railroad,  the  court  should  take  into  considera- 
tion the  effect,  as  shown  by  the  evidence,  of  such 
construction  and  operation  of  said  railroad  upon  the* 
whole  of  said  building,  and  not  simply  upon  that  portion 
of  said  building  below  the  level  of  said  railroad,  or  the 
cars  used  upon  the  same."  The  court  refused  to  hold 
the  proposition  as  requested,  but  modified  the  same  as 
follows  :  "This  is  correct  if  limited  to  the  direct  and 
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immediate  effect  of  the  construction  and  operation  of 
petitioner's  railroad  upon  the  light  of  the  building- 
mentioned,  but  incorrect  if  applied  to  any  supposed  in- 
crease of  light  to  said  building-  which  may  result  from 
any  failure  or  inability  to  erect  a  tall  building  on  the 
premises  feuth  of  and  adjoining  the  premises  described 
in  the  f)etition,  where  there  was  no  building  at  the  time 
of  the  filing  of  the  petition."  The  measure  of  damage 
to  land  not  taken  is  the  difference  in  value  of  the  land 
before  the  proposed  construction  and  what  it  will  be 
afterwards.  The  effects  flowing  from  the  proposed 
work  upon  the  particular  property  must  be  taken  into 
consideration  in  determining  how  the  value  of  the  land 
is  affected,  and,  if  its  value  is  not  diminished,  the  owner 
has  sustained  no  damage.  Railwav  Co.  v.  Stickney, 
150  111.  362,  37  N.  E.  1098.  And  this  question  is  to  be 
determined  by  considering  the  whole  effect  of  the  work 
on  the  property  not  taken.  In  this  case  it  was  sought 
to  be  shown  by  the  evidence  that,  by  the  construction 
of  the  road  and  its  operation,  the  space  south  of  appel- 
lee's building,  to  where  a  building  could  be  erected, 
would  be  much  greater  than  the  width  of  the  alley,  and 
the  appellee's  building  above  the  road  would  have  more 
light  and  air  by  reason  of  such  increased  width  between 
buildings.  Damage  to  land  not  taken  is  not  to  be  de- 
termined by  any  principle  of  set-off.  It  is  to  be  deter- 
mined only  by  a  finding  from  the  evidence  as  to  whether 
its  value  has  been  diminished  by  reason  of  the  proposed 
work.  All  elements  may  be  taken  into  consideration 
by  the  witnesses  in  determining  for  themselves  whether 
the  property  is  diminished  in  value  or  not.  The  evi- 
dence showed  the  rental  value  of  the  build-  ^^^ 
ing  above  the  road  would  be  affected  by 
reason  of  moving  trains,  noise,  smoke,  etc.,  and  the 
loss  of  light  and  air,  and  there  was  evidence,  to  the 
contrary.  This  proposition  singles  out  a  single  one  of 
these  elements,  and  asks  the  court  to  consider  that  in 
determining  the  compensation  to  be  awarded. 

The  judge  was  not  required  to  find  specially,  and 
should  have  refused  the  proposition,  as  the  only  ques- 
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tion  for  him  to  deftermitie  was  whether  tlie  value  ^of 
the  property  was  dimtnished  or  tiot  from  all  causes,  as 
shown  by  the  evidence.  In  addition  to  this,  the  modi- 
fication did  not  mislead  the  judg^e,  and  did  not  affect 
the  finding*.  The  modification  did  not  prejudice  the 
appellant's  rig'hts,  and,  as  the  proposition  Should  not 
have  been  held,  the  appellant  cannot  complain  of  its 
modification.  The  judgment  of  the  superior  court  of 
Cook  county  is  affirmed.     Affirmed. 

Craig  and  Wilkin,  JJ.,  dissent. 


Alabama  Great  Southern  R.  Co. 


V. 


Moorer. 

{Supreme  Court  of  Alabama^  Dec,  7,  iSgj,) 

Killing  of  Child  on  the  Track— Trespassers— Liability  of  Railroatf 
Company.* — A  railroad  company  is  not  bound  to  keep  a  lookout  for 
trespassers  upon  its  track,  a  duty  to  a  trespasser  not  arising  until 
his  peril  becomes  apparent  to  employees  of  the  company. 

Same — Children. — And  such  general  rule  applies  no  matter  whether 
such  trespassers  are  children  or  adults. 

Willful  Negligence. — A  mere  error  of  judgment,  in  the  absence  of 
intent,  or  consciousness  of  probable  injury,  may  constitute  simple 
negligence,  but  not  wanton  negligence. 

Negligence — Evidence. — The  engineer  on  a  train  consisting  of  six 
passenger  cars,  testified  that  he  was  behind  time  and  going  at  the 
rate  of  40  miles  an  hour  when  he  reached  the  top  of  a  grade,  that  he 
was  looking  right  ahead  and  saw  a  boy  running  down  grade  in 
front  of  the  train  ;  and  that  he  immediately  did  all  that  an  engineer 
could  do  to  stop  the  engine  and  prevent  the  accident ;  and  he  was 
corroborated  by  the  testimony  of  a  passenger  on  the  train  and  by 
the  conductor.  He  also  testified  that  a  train  in  such  circumstances 
would  run  between  four  and  live  hundred  yards  after  every  possible 
means  had  t>een  used  to  stop  it.  Held,  that  it  was  error  to  refuse  to 
instruct  that  if  the  jury  believed  all  the  evidence  they  should  find 
for  defendant. 

*As  to  Injury  of  Children  on  Tracks  or  Grounds,  see  Mtssoori,  K. 
&  T.  R.  Co.  V,  Edwards  (Tex.),  5  Am.  &  Eng.  R.  Caa.,  N.  S.,  343, 
and  foot-note;  Green  ^^  Chicago  &  W.  M.  R.  Co.  (Mich.),  6  Am.  & 
Eng.  R.  Cas.,  N.  S.,  317,  and  note,  p.  318. 
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Appeal  by  defendant  from  St.  Clair  county  circuit 
court.     Reversed, 

Amos  E.  Goodhtce^  for  appellant. 
Inzer  &  Greene ^  for  appellee. 

Haralson,    J.    1.    A   few   well-settled   principles 
may  be  stated  as  controlling*  the  decision  of  this  case. 
••It  is   generally,    and    we   think   correctly 
held  [says  Elliott],  that  a  railroad  company  f|™?{*2fi!}5i*' 
is  not  bound  to  keep  a  lookout  for  trespass-  pwm— uiwiity 
ers  upon  the  track."     3  Elliott,   R.  R.  §§  Jwy.  " 
1255,  1257.     He  cites  many  cases  in  support 
of  this  doctrine,   and  among*  them  our  own  decisions. 
Railway  Co.  v.  Ross,   100  Ala.  490,   14  South.  282 ; 
Railroad  Co.  v.  Womack,  84  Ala.  149,  4  South.  618  ; 
Railroad  Co.  zk  King-,  81  Ala.   177,  2  South.   152.     A 
duty  to  such  a  trespasser  sets  in,   when  his  peril  be- 
comes apparent  to  the  company's  employees,  and  then 
they  must  exercise  all  reasonable  care  and  dilig-ence  to 
avoid  injuring*  him. 

2.  The  same  author  further  observes,  "In  actions 
for  injuries  to  children,  as  in  other  cases,  there  can  be 
no  recovery  unless  defendant  has  been  g'uilty  of  a 
breach  of  duty  *  *  *.  There  is  a  sharp  conflict 
among-  the  authorities,  however,  as  to  what  the  duty  of 
a  railroad  company  is  to  children  who  come  upon  its 
premises  as  trespassers  or  mere  licensees.  We  believe 
the  true  rule  to  be  that,  althoug-h  the  ajjfe  of  the  child 
may  be  important  in  determining-  the  question  of  con- 
tributory neglig*ence,  or  the  duty  of  the 
company  after  discovering-  him,  the  com- 
pany is,  in  g-eneral,  no  more  bound  to  keep  its  premises 
safe  for  children  who  are  trespassers  or  bare  licensees, 
not  invited  or  enticed  by  it,  than  it  is  to  keep  them  safe 
for  adults."  This  rule,  of  course,  does  not  apply  to 
children,  or  to  any  other  person,  at  a  place  where  they 
have  a  rig-ht  to  be,  as  for  instance  in  a  public  higfhway, 
where  it  crosses  the  track,  in  which  case,  they  are 
not  to  be  treated  as  trespassers.  3  Elliott,  R.  R.  § 
1259  ;  Jefferson  v.  Electric  Co.  (Ala.)  22  South.  546. 
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3.  In  Electric  Co.  v.  Bowers,  110  Ala.  331,  20  South. 
346,  it  was  said :  "Mere  negligence  which  gives  a 
cause  of  action  is  the  doing  of  an  act,  or  the  omission 
to  act,  which  results  in  damage.  To  constitute  willful 
injury,  there  must  be  design,  purpose,  intent  to  do 
wrong  and  inflict  the  injury.  Then  there  is  that  reck- 
less indifference  or  disregard  of  the  natural  or  prob- 
able consequence  of  doing  an  act,  or  omission  of  an 
act,  designated,  whether  accurately  or  not,  in  our  de- 
cisions, as  'wanton  negligence,'  to  which  is  imputed 
the  same  degree  of  culpability  and  held  to  be  equiva- 
«...u..  ..         l^^^t  to  willful    injury.     *     *     *     A   mere 

error  of  judgment,  as  the  result  of  doing 
an  act,  or  the  omission  of  an  act,  having  no  evil  pur- 
pose or  intent,  or  consciousness  of  probable  injury, 
may  constitute  simple  negligence,  but  cannot  rise  to 
the  degree  of  wanton  negligence  or  willful  wrongf. 
Railway  Co.  v,  Lee,  92  Ala.  272,  9  South.  230  ;  Rail- 
road Co.  V,  Webb,  97  Ala.  308,  12  South.  374  ;  Rail- 
road Co.  V.  Sampson,  91  Ala.  560,  8  South.  778 ; 
Railroad  Co.  v.  Crocker,  95  Ala.  412,  11  South.  262 ; 
Railroad  Co.  v.  Markee,  103  Ala.  160,  15  South.  511." 
See,  also,  Railroad  Co.  v.  Burgess  (Ala.)  22  South. 
171  ;  Railroad  Co.  v.  Anchors,  Id.  279. 

4.  There  were  three  counts  in  the  complaint  which 
set  up  simple  negligence  on  the  part  of  the  engineer  in 
not  preventing  the  injury.  Under  the  charge  of  the 
court,  the  jury  by  their  verdict  found  the  issue  in  favor 
of  the  defendant  on  these  counts,  and  against  it  on  the 
remaining  counts  setting  up  wantonness  and  willfulness 
on  the  part  of  the  engineer  in  causing  the  injury  to 
plaintiff's  son. 

The  child  killed  was  a  boy  about  8  years  and  10 
months  old.  The  plaintiff  examined  several  witnesses, 
some  of  whom  saw  the  boy  when  he  was  run  on  by  the 
defendant's  engine.  They  saw  him,  however,  only  a 
few  moments  before  he  was  overtaken.  He  was  run- 
ning down  the  track,  and  threw  his  head  around  to  see 
the  approaching  train.  None  of  them  knew  or  could 
testify,  as  to  when  the  engineer  saw  the  boy.     They 
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did  testify  to  facts  tendingf  to  show  when  he  might 
have  seen  him, — evidence  competent  and  important  to 
be  considered  under  the  counts  charging  simple  negli- 
g'ence,  if  the  other  evidence  was  conflicting  as  to 
whether  he  exercised  due  diligence,  after  the  discovery 
of  the  boy's  peril,  to  prevent  the  injury.  As  to  this, 
the  evidence  tended  to  show  without  conflict,  that  the 
train  was  composed  of  five  passenger  coaches  and  a 
sleeper,  besides  the  engine  and  tender,  in  length 
about  470  feet.  It  also  showed  that  from  the  top 
of  the  grade  at  the  Gilbert  house,  to  where  the 
accident  occurred,  it  was  about  370  yards,  and  from 
the- Gilbert  house,  the  grade  descended  for  165  yards, 
3j4  feet,  and  in  the  370  j'^ards,  something  over  4  feet. 
It  was  on  this  down  grade,  going  north,  the  boy  was 
killed.  The  engineer  testified,  that  as  he  got  on  the 
top  of  the  grade,  he  was  running  40  miles  an  hour, 
and  was  behind  time  ;  that  he  was  looking  right  ahead 
and  saw  the  boy  as  soon  as  he  could  ;  that  he  was 
turning  the  top  of  the  grade  when  he  saw  him  ;  that 
when  he  discovered  him,  he  immediately  blew  the 
whistle,  put  on  brakes  and  reversed  the  engine  ;  that 
he  did  all  that  he  could  do,  or  that  any  engineer 
could  do,  to  stop  the  train  and  prevent  the  accident ; 
that  the  train,  running  at  the  rate  he  was  going,  at 
that  place,  with  air  brakes  applied  and  engine  reversed, 
would  run  between  four  and  five  hundred  yards  before 
stopping,  and  that  the  train  did  stop  still  after  the  ac- 
cident, in  about  that  number  of  yards,  with  the  eflForts 
resorted  to,  to  stop  it. 

The  fireman  on  the  train,  testified  that  he  noticed 
the  boy  as  they  tipped  the  top  of  the  grade  ;  that  the 
engineer  then  sounded  the  whistle,  shut  the  engine  off 
and  applied  the  brakes  ;  that  he  did  this  just  as  quick 
as  possible  *;  that  this  was  done  one  at  a  time,  but  you 
might  say,  it  was  done  at  once,  and  that  the  rear  of  the 
train  ran  two  or  three  car  lengths  from  where  the  boy 
was  dropped. 

A  passenger  on   the   train,    named   Baker,    and  the 
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conductor,  testified  to  facts  corroborative  of  the  evi- 
dence of  the  engfineer  and  fireman. 

5.  Prom  this  evidence,  it  manifestly  appears,  that 
the  eng'ineer  saw  the  boy  as  soon  as  he  pot  to  the  top 
of  the  grade,  where  looking-  ahead,  he  migfht  discover 

him  ;  that  he  immediately  resorted  to  all  the 
JJS?"""*'''    methods  at  hand   but   without  avail  to  stop 

his  train  short  of  overtaking  and  injuring" 
him,  and  that  he  really  did  cause  the  train  to  slow  up 
and  stop  as  rapidly  as  it  could  have  been  done.  With- 
out any  conflict  at  all,  the  evidence  tends  to  show,  that 
the  engineer  was  diligent  in  the  discharge  of  duty  to 
prevent  the  accident,  and  there  is  an  entire  absence  of 
evidence  tending  to  show  that  he  was  reckless  or  in- 
different to  the  peril  of  the  child,  or  w^as  conscious,  at 
the  time,  that  he  was  omitting  to  use  the  means  at  hand 
which  the  circumstances  reasonably  required,  to  avert 
the  injury  ;  but,  on  the  other  hand,  the  contrary  dispo- 
sition on  his  part,  reasonably  appears.  Inferences  to 
the  contrary  of  honest  intention  and  effort  on  his  part 
to  prevent  the  calamity,  cannot  be  drawn  from  the  evi- 
dence. 

The  general  charge  as  requested  by  defendant  should 
have  been  given. 

It  is  unnecessary,  in  this  view  of  the  case,  to  notice 
the  rulings  of  the  court  on  the  admission  of  evidence, 
and  on  the  charges  given  and  refused.  The  cases  re- 
ferred to  above  furnish  guides  for  another  trial,  if  it 
should  be  had,  an  observance  of  which  will  prevent  the 
intervention  of  erroneous  rulings. 

Reversed  and  remanded. 
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Southern  Ry.  Co. 

{Circuit  Court  of  Appeals^  Fifth  Circuity  January  s^  1898.) 

Killing  of  Licensees  on  Track — Contributory  Negligence — Ques- 
tion for  Jury. — The  declaration  alleged  that  decedents  were  neg-li- 
g-ently  killed  by  defendant's  car  while  they  were  crossing  a  trestle 
over  a  city  street  which  the  employees  of  the  railroad  company 
knew  had  been  habitually  used  without  objection  from  the  company 
for  over  10  years  by  the  public.  Held^  that  the  declaration  was  not 
demurrable  upon  the  ground  of  failing  to  state  a  cause  of  action ; 
the  question  whether  or  not  decedents  were  trespassers  should  have 
been  submitted  to  the  jury. 

Negligence— Proximate  Cause. — Defendant  was  prohibited  by  an 
ordinance  of  the  city  from  running  its  cars  within  corporate  limits 
at  a  greater  rate  of  speed  than  six  miles  an  hour ;  and  the  car  in 
question  at  the  time  of  the  accident  was  crossing  the  trestle  at  the 
rate  of  at>out  20  miles  an  hour,  the  man  in  charge  having  lost  con* 
trol  of  it  owing  to  a  defective  brake,'  which  defendant's  employees 
knew  was  defective  before  the  car  started.  Held^  that  if  the  escape 
of  the  car  from  defendant's  yards,  which  were  about  three-quarters 
of  a  mile  from  the  trestle,  was  the  result  of  negligence  on  the  part 
of  its  employees,  such  negligence  was  not  the  remote,  but  the 
proximate  cause  of  the  injury. 

Contributory  Negligence — Children — Degree  of  Care.* — The  same 
degree  of  care  is  not  to  be  expected  from  children  of  the  age  of  7 
and  11  years  that  can  reasonably  be  exacted  from  adults ;  and  the 
circumstance  of  age,  as  well  as  the  other  circumstances  of  the  situa^ 
tion  should  have  been  considered  by  the  jury  in  order  to  determine 
the  question  of  contributory  negligence. 

Krror  by  plaintiif  to  the  circuit  court  of  the  United 
States  for  the  Northern  District  of  Georgia.  Reversed 
and  remanded. 

J.  T.  Pendleton^  for  plaintiff  in  error. 
R.  S.  Dorsey  and  Sayiders  McDaniel^  for  defendant 
in  error. 

Before  Pardee  and  McCormick,  Circuit  Judg-es, 
and  Maxet,  District  Judge. 

♦See  note  at  end  of  case. 
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McCoRMiCK,  Circuit  Judge.  The  orig-inal  declara- 
tion and  its  amendments  show  :  That  the  plaintiflF  was 
the  mother  of  two  children, — one  a  son  agfed  11  years, 
and  the  other  a  daughter  aged  7  years.  They  resided 
on  Mangum  street,  in  the  city  of  Atlanta,  where  the 
plaintiff  kept  a  boarding  house,  and  was  assisted  by 
these  children.  The  children  were  attending  school 
on  Marietta  street,  in  the  city  of  Atlanta.  About  noon 
on  September  12,  1895,  they  were  passing  from  the 
school  to  their  home  over  and  along  a  floored  trestle 
of  the  defendant  railroad  company  over  Rhodes  street, 
in  the  city  of  Atlanta  ;  and  while  so  passing  over  said 
trestle  an  oil-tank  car  in  possession  of,  and  being  oper- 
ated by,  the  defendant,  ran  over  these  children,  and 
inflicted  such  personal  injuries  as  caused  the  immediate 
death  of  the  boy,  and  the  death  of  the  girl  within  a  few 
hours.  The  floored  trestle  or  bridge  over  Rhodes 
street  is  30  feet  wide,  and  is  closely  covered  with  heavy, 
two-inch  plank,  securely  nailed,  making  a  fine,  level 
w^alkway.  That  the  tracks  of  the  railroad  at  the 
bridge,  and  for  some  distance  from  each  end  of  same, 
run  parallel  with,  and  adjacent  to,  Elliott  street.  That, 
before  the  railroad  was  built,  Mechanic  street  entered 
into  Elliott  street  near  one  end  of  said  trestle,  but  was 
cut  off  by  the  railroad  embankment,  and  now  stops  at 
the  railroad  ;  and  on  the  south  side  of  the  railroad, 
next  to  Elliott  street,  there  is  a  deep  descent  into 
Elliott  street,  50  feet  down  this  embankment,  down 
which  people  never  go,' but  turn  up  said  railroad,  across 
the  floored  trestle  or  bridge,  and  go  into  Elliott  street 
beyond  the  bridge,  where  the  railroad  and  the  street 
are  on  a  grade.  That,  at  150  feet  from  each  end  of  the 
bridge,  Elliott  street  is  on  a  grade  with  the  railroad, 
but  immediately  at  the  bridge  it  is  60  feet  below  the 
grade  of  the  railroad  ;  and  Mechanic  street,  coming 
right  up  to  the  railroad  at  the  commencement  of  the 
trestle,  was  stopped  there  by  the  railroad  and  trestle, 
and  the  only  connection  between  that  street  and  West 
Hunter  street,  at  the  other  end  of  said  .trestle,  along 
which  two  streets  (Mechanic  and  West  Hunter)  the 
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children  were  going-  home,  was  over  the  trestle.  That 
men,  women,  and  children  had  for  10  years  prior  to 
that  time  (September  12,  1895),  in  gjreat  numbers, 
passed  over  that  trestle  daily,  and  that  they  were  so 
passing  over  the  same  was  known  to  the  officers  of  the 
railroad  company,  and  to  the  servants  of  the  railroad 
company  then  managing  and  controlling  said  oil-tank 
car.  That  there  is  an  ordinance  of  the  city  of  Atlanta 
prohibiting  any  railroad  company  from  running  any  car 
within  the  corporate  limits  of  the  city  at  a  greater 
speed  than  6  miles  an  hour.  That  the  trestle  is  within 
the  corporate  limits  of  the  city  of  Atlanta,  and  that  the 
car  in  question  was  permitted  to  run  at  the  rate  of  20 
miles  an  hour.  That  the  car  had  been  left  standing  on 
the  track  of  the  railroad  company,  in  its  yards,  near 
the  junction  of  its  track  with  Fair  street,  in  said  city, 
at  a  point  three-fourths  of  a  mile  distant  from  said 
trestle,  from  which  point  the  track  is  on  a  down  grade 
to,  and  far  beyond,  the  trestle ;  so  that  a  car  starting 
at  Fair  street  will  run,  of  its  own  motion,  for  several 
miles,  and  gradually  increase  its  speed.  That  cars  had 
frequently  got  loose  in  said  yard,  and  rolled  8  or  10 
miles  on  said  grade,  and  defendant's  superintendent 
had  issued  an  order  (known  as  * 'Bulletin  Order")  that 
no  conductor  or  crew  should  switch  or  move  any  car 
with  brakes  so  defective  that  they  could  not  be  used, 
which  said  order  was  posted  on  the  bulletin  board  at 
the  office  of  the  train  dispatcher  in  the  yard  of  defend- 
ant company,  in  the  southern  part  of  the  city  of  Atlanta, 
and  had  been  so  posted  for  more  than  20  day's  before 
these  children  were  killed,  and  was  in  force  at  the 
time,  and  was  only  taken  down  about  3  hours  after  the 
killing.  That  the  oil-tank  car  in  question  was,  on  the 
day  before  the  children  were  killed,  marked  by  the  car 
inspector  ;  '*B.  O.  Hold.  Brake," — which  was  known 
by  the  conductor  and  the  crew  to  mean  that  the  car  was 
in  bad  order,  and  was  held  for  work  on  the  brakes. 
That  the  condition  of  the  car  was  known  to  the  con- 
ductor and  the  crew  handling  the  same,  or  could  have 
been  known  in  the  exercise  of  reasonable  care  in  inspect- 
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ing-  the  same.  That  the  crew  was  switching'  the  car 
for  the  purpose  of  moving-  it,  and  struck  it  with  other 
cars,  which  caused  it  to  roll,  because  there  were  no 
brakes  on  it.  That  in  order  to  get  the  engine  on  the 
side  track,  to  get  some  cars  thereon,  the  crew  * 'kicked" 
two  cars  that  were  attached  to  the  engine,  which  strucl^ 
said  oil-tank  car,  and  started  it  rolling.  That  the  eye- 
bolt  of  the  brake  chain  that  fastened  the  chain  through 
and  to  the  brake  rod  was  broken,  so  that  the  brake 
chain  was  not  fastened  to  the  brake  rod,  and  made  the 
brake  wholly  useless,  so  that  the  servant  of  defendant 
company,  who  got  upon  said  car  when  it  was  moving 
very  slowly,  could  not  put  on  the  brakes  and  stop  said 
car.  The  pleadings  are  somewhat  involved,  but  sub- 
stantially embrace  the  averments  as  above  summarized, 
together  with  proper  averments  as  to  damage,  and 
other  matters  not  contested.  The  defendant  demurred 
to  plaintiff's  declaration,  that  it  showed  no  cause  of 
action,  and  moved  its  dismissal,  on  the  hearing  of  which 
demurrer  to  the  original  declaration  and  the  amend- 
ments filed,  the  circuit  court  sustained  the  same,  and 
ordered  that  the  cause  be  dismissed  at  plaintiff's  cost ; 
to  review  and  reverse  which  action  this  writ  of  error  is 
sued  out. 

The  demurrer  being  general,  and  the  judgment 
thereon  general,  the  single  error  is  assigned  that  the 
court  erred  in  its  judgment.  There  is  nothing  in  the 
record  to  indicate  on  what  particular  ground  or  grounds 
the  circuit  court  sustained  the  general  demurrer.  We 
gather  from  the  briefs  of  counsel  that  the  defendant 
railroad  company  contended  in  the  circuit  court,  as  it 
does  in  this  court,  that  the  children  were  trespassers 
upon  the  track  of  the  defendant  company's  road,  and 
that  it  owed  no  duty  to  them  ;  and  contended  further 
that  the  action  of  defendant's  servants  in  connection 
with  the  oil-tank  car,  at  a  distance  of  three-fourths  of  a 
mile  from  the  place  of  the  injury,  could  not  be  relied 
on  as  negligence  of  the  defendant,  because  too  remote 
in  time  and  place  ;  and  that,  if  both  of  these  positions 
are  held  to  be  unsound,  the  declaration,  on  its  face. 
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shows  such  contributory  neg-lig-ence  on  the  part  of  the 
children  as  would  prevent  recovery  in  this  case.  A- 
gainst  which  contentions  the  plaintiff  urges  that  the 
facts  averred  in  the  declaration  show  that  the  children 
injured  were  not  trespassers  upon  the  track  at  the  time 
or  receiving  the  injury,  that  the  defendant  and  its  ser- 
vants were  not  authorized  to  assume  that  the  track 
would  be  clear  on  the  trestle  or  bridge  in  question, 
that  the  injury  was  the  direct  result  of  the  negligence 
of  the  crew  in  handling  the  defective  car,  and  that  no 
act  of  the  children  tended  to  constitute  contributory 
negligence  on  their  part. 

The  question  as  to  whether  persons  are  or  are  not  tres- 
passers upon  the  track  of  a  railroad  company  is  gener- 
ally one  of  fact,  or  of  n;ixed  law  and  fact. 
The  evidence  may  be  so  undisputed  and  so  f^^^^Jf  J^"" 
clear  in  some  cases  as  to  authorize  the  yi*V«"*'*J''' «** 
court  to  declare  that  the  parties  are  or  are  for'iiri.  '**  ** 
not  trespassers,  but  such  cases  are  now  rare. 
In  the  beginning  and  early  history  of  railroad  opera- 
tions, the  number  of  such  roads,  and  the  number  of 
their  tracks  and  of  the  trains  run  thereon,  were  so 
limited,  and  all  of  the  features  so  novel,  that  their  act- 
ual presence  at  any  point  was  a  signal  that  arrested 
attention,  and  gave  warning  for  the  exercise  of  care  by 
all  who  wished  to  pass  across  or  along  their  tracks. 
The  tracks  and  trains  were  run  only  where  the  pre- 
existing community  felt  the  need  for  them,  and  gladly 
gave  the  companies  the  paramount  right  of  way  at 
public  and  licensed  crossings,  and  exclusive  right  of 
way  at  all  other  points.  The  number  of  running 
trains  was  small,  and  the  rate  of  speed  moderate  ;  and 
it  was  not  then  necessary,  or  deemed  prudent,  to  run 
the  roads  into,  and  through  the  business  centers  of, 
such  towns  as  Atlanta.  Within  comparatively  a  few 
years  through  passenger  trains  of  Pullman  sleepers 
from  our  national  capital  to  our  commercial  capital 
were  drawn  through  Baltimore  by  teams  of  horses. 
Now,  the  railroad  companies,  by  contract,  or  by  the 
exercise  of   the  delegated  power   of  eminent  domain, 
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push  and  concentrate  their  roads,  and  multiply  their 
tracks,  into  the  hearts  of  most  of  the  capital  towns  of 
the  country.  When  the  question  as  to  who  were  tres- 
passers on  railroad  tracks,  and  what  duty,  if  any,  the 
companies  owed  to  such  persons,  first  demanded  judi- 
cial decision,  analog"ies  were  soug'ht  in  reported  cases 
arising-  but  of  other  operations,  and  out  of  injuries  re- 
ceived by  strangers  on  the  private  premises  of  others. 
Guided  by  the  analogies  of  such  cases,  which  then 
appeared  to  be  close  and  instructive,  and  which  were 
more  helpful  then  than  now,  it  appears  to  have  been 
held  that  all  were  trespassers  on  a  railroad  track  who 
could  not  claim  the  right  under  some  public  regulation, 
some  contract  of  the  parties,  the  invitation  of  the  cor- 
poration, or  such  notorious  use  continued  for  such  time 
as  would  give  a  right  by  the  longest  period  of  prescrip- 
tion for  acquiring  an  interest  in  land,  and  that  the 
corporation  owed  no  duty  to  those  who  were  trespass- 
ers. It  soon  became  manifest  that  this  doctrine  was 
too  harsh  to  apply  to  the  operation  of  such  agencies  as 
are  in  use  upon  railroads,  and  that  those  agencies,  and 
the  modes  of  their  use,  are  of  such  a  nature  as  impose 
upon  persons  or  parties  using  them  a  high  deg'ree  of 
care,  not  only  for  the  personal  safety  of  passengers 
and  employees,  but  of  the  general  public.  And  a  more 
humane  rule  was  declared,  that  where  the  servants  of 
the  corporation  in  charge  of  the  operation  of  trains 
have  knowledge  of  the  exposed  condition  of  the  party 
injured,  or  the  circumstances  are  such  that  a  reasona- 
bly prudent  man  in  the  position  of  those  servants 
would  take  knowledge  of  it,  the  corporation  cannot 
claim  exemption  from  liability  for  the  injury  inflicted 
through  negligence  of  its  servants  under  such  circum- 
stances. And,  further,  in  the  matter  of  passing*  across 
a  railroad,  or  along  its  track,  at  points  where  no  pub- 
lic crossing  had  been  established  by  law  or  contracted 
for  by  the  parties,  and  where  no  express  invitation  had 
been  extended  to  the  public  or  to  individuals  for  such 
use,  that  the  notorious,  frequent,  and  Continued  use 
thereof  for  such  purpose  by  individuals  or  the  general 
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public,  known  to  the  officers  and  servants  of  the  com- 
pany, and  acquiesced  in  by  them  without  objection, 
would  imply  such  a  license  as  would  relieve  parties  so 
usin^  it  from  the  cbarg'e  of  being*  trespassers,  and 
would  charge  the  corporation  with  the  duty  of  expect- 
ing* such  persons  to  be  on  its  track,  and  to  use  reason- 
able care  to  avoid  inflicting*  an  injury  on  them.  Some 
ung-uarded  expressions  occur  in  a  number  of  the  more 
recently  reported  decisions,  and  a  few  cases  in  the 
courts  of  some  of  the  states  appear  to  support  the  con- 
tention of  the  defendant  in  this  case,  and  to  sustain  the 
action  of  the  circuit  court  in  its  ruling-  on  the  demurrer. 
Most  of  the  cases  which  we  have  examined  differed 
from  this  case,  in  that  the  whole  case  was  before  the 
appellate  court,  and  the  questions  considered  arose  on 
the  consideration  of  the  whole  proof  in  courts  sitting 
as  courts  of  appeal,  and  passing  upon  the  evidence,  or 
upon  instructions  given  or  refused,  on  states  of  fact 
fully  shown  by  bills  of  exception.  We  are  not  called 
upon  to  say  that  the  facts  pleaded  with  reference  to 
the  use  of  the  covered  trestle  or  bridge  over  Rhodes 
street  constituted  an  implied  license  to  the  public  to 
use  that  bridge  ;  nor  are  we  called  upon  to  say  that 
the  defendant,  in  the  matter  of  handling  the  oil-tank 
car  as  charged  in  the  pleadings,  was  or  was  not  guilty 
of  negligence  ;  nor  are  we  called  upon  to  say  that  the 
children  were  or  were  not  guilty  of  contributory  neg- 
ligence. Air  that  we  are  called  upon  to  decide,  and 
all  that  we  do  pass  on,  is  whether  such  a  case  is  made 
by,  the  pleadings  of  the  plaintiff  as  required  the  defend- 
ant to  answer,   and  the  court  to  submit  issues  to  the 

What  we  have  already  said  clearly  indicates  that,  in 
our  view,  the  question  of  whether  the  use  of  the  trestle 
had  been  such  as  to  constitute  an  implied  license  to  the 
public  to  pass  over  it,  and  relieve  the  children  of  the 
charge  of  being  trespassers,  should  have  been  sub- 
mitted to  the  jury.  This  view,  we  think,  is  supported 
by  the  great  weight  of  recent  decisions.  The  cases 
are  so  numerous  that  to  review  them  would  be  tedious 
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and  unprofitable.  We  cite  only  a  few,  which,  with 
those  to  which  they  refer,  sufficiently  show  the  pres- 
ent state  of  the  authorities  :  Bennett  v.  Railroad  Co., 
102  U.  S.  577  ;  Fletcher  v.  Railroad  Co.  (Nov.  1,  1897  ; 
not  yet  officially  reported)  18  Sup.  Ct.  35  ;  Cahill  z\ 
Railway  Co.,  46  U.  S.  App.  85,  20  C.  C.  A.  184,  and 
74  Fed.  285  ;  Felton  v.  Aubrey,  43  U.  S.  App.  278,  20 
C.  C.  A.  436,  and  74  Fed.  350  ;  Railway  Co.  v.  Wat- 
kins,  88  Tex.  20,  29  S.  W.  232 ;  Railway  Co.  v.  Cros- 
noe,  72  Tex.  79,  10  S.  W.  342;  Railway  Co.  v.  Boozer. 
70  Tex.  530,  8  S.  W.  119 ;  Railroad  Co.  v.  Hewitt,  67 
Tex.  473,  3  S.  W.  705  ;  Roth  v.  Depot  Co.  (Wash.) 
43  Pac.  641 ;  Barry  v.  Railroad  Co.,  92  N.  Y.  289; 
Taylor  v.  Canal  Co.,  113  Pa.  St.  162,  8  Atl.  43; 
Chenery  v.  Railroad  Co.,  160  Mass.  211,  35  N.  E.  554. 
The  elementary  principle,  fundamental  in  all  civilized 
life,  to  test  that  degree  of  care,  the  absence  of  the  rea- 
sonable use  of  which  constitutes  culptable 
Kucltlr''*'"  neg-ligence,  is  that  a  party  must  so  use  his 

own,  and  so  conduct  himself,  as  he  would 
have  a  right  to  expect  that  another,  honest,  reasonably 
prudent,  and  humane,  would  do  under  similar  circum- 
stances. Subject  to  certain  well-settled  limitations, 
the  fit  adjustment  of  this  principle  to  the  infinitely  va- 
rying conditions  of  particular  cases  can  best  be  made  by 
the  jury.  It  is  clear  to  us  that  if  the  defendant  was 
negligent  in  the  handling  of  the  oil-tank  car  in  ques- 
tion, in  its  yards  at  the  junction  of  Fair  street,  by  which 
the  car  escaped  from  control,  and  rushed  down  the 
track  at  a  great  speed,  and  across  the  bridge  on  which 
the  children  were,  and  inflicted  the  injury  of  which 
they  died,  the  cause  was  direct  and  proximate,  and  the 
defendant  could  not  be  relieved  on  the  ground  that  the 
cause  was  remote,  and  the  eifect  not  to  have  been  ex- 
pected. There  is  in  the  declaration  no  suggestion  of 
any  act  upon  the  part  of  the  children  that  would  consti- 
tute negligence,  other  than  the  mere  fact  of  their  being 
run  down  and  killed  by  a  blind  car  coming  on  them 
from  the  rear  at  a  fearfully  excessive  rate  of  speed, 
without  any  signal  or  note  of  warning  other  than  the 
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noise  that  the  movement  of  a  sing-le  car  would  make, 
which,  even  to  ears  of  adult  experience,  must  have  been 
inaudible  at  the  given  time  and  place.  As  already  sugf- 
g-ested,  the  test  to  be  applied  to  a  given  state  of  facts, 
either  by  court  or  jury,  to  determine  whether 
they  constitute  negligence,  is  our  common  {{•■^''^'^^HiJ*'" 
knowledge  of  what  would  be  the  conduct  of  -••freetrcJre. 
a  reasonably  prudent  person  of  like  age  and 
experience  in  like  circumstances.  The  same  degree  of 
care  is  not  expected  of  children  of  the  age  of  7  and  11 
years  that  could  reasonably  be  exacted  of  mature  per- 
sons, having  the  experience  which  comes  as  all  experi- 
ence does  with  maturing  years.  This  circumstance  of 
age,  however,  like  all  the  other  circumstances  of  the 
situation,  is  an  element  of  proof  to  be  considered  by  the 
jury  in  finding  the  presence  or  absence  of  contributory 
negligence.  We  conclude,  therefore,  that  the  circuit 
court  erred  in  sustaining  the  general  demurrer  to  plain- 
tiff's declaration,  for  which  error  its  judgment  is  re- 
versed, and  the  cause  is  remanded  to  that  court,  with 
directions  to  overrule  the  demurrer  and  award  the  plain- 
tiff a  venire.     Reversed  and  remanded. 


NOTB. 

Degree  of  Care  Required  of  Children.— A  child  of  tender  years  is 
not  to  be  held  to  the  same  rule  of  care  and  dilig'ence  in  avoiding*  the 
neg'lig'ent  or  unlawful  acts  of  others,  that  is  required  of  persons  of 
full  ag^e  and  capacity.  Pennsylvania  R.  Co.  v,  Kelly,  31  Pa.  St. 
372 ;  Mobile  &  M.  R.  Co.  v,  Crenshaw,  8  Am.  &  Eng.  R.  Cas.  340,  65 
Ala.  566;  McMillan  v,  Burlington  &  M.  R.  R.  Co.,  46  Iowa  321,  16 
Am.  Ry.  Rep.  239 ;  Cooper  v.  Lake  Shore  &  M.  S.  R.  Co.,  66  Mich. 
261,  10  West.  Rep.  184,  33  N.  W.  Rep.  306 ;  DuflFy  v.  Missouri  Pac.  R. 
Co.,  19  Mo.  App.  380 ;  Kvansich  v.  Gulf,  C.  &  S.  F.  R.  Co.,  6  Am.  & 
Eng.  R.  Cas.  182,  57  Tex.  126 ;  Townley  v.  Chica^aro,  M.  &  St.  P.  R. 
Co.,  4  Am.  &  Eng.  R.  Cas.  562,  53  Wis.  626,  11  N.  W.  Rep.  55  ;  Wash- 
ingrton  &  G.  R.  Co.  v.  Gladmon,  15  Wall.  (U.  S.)  401,  4  Am.  Ry.  Rep. 
500;  Moore  v.  Metropolitan  R.  Co.,  2  Mackey  (D.  C.)  437  ;  O'Mara 
7'.  Hudson  River  R.  Co.,  38  N.  Y.  445;  Warner  v.  Railroad  Co.,  6 
Phila.  (Pa.)  537;  Murray  7/.  Richmond  &  D.  R.  Co.,  93  N.  Car.  92; 
Kansas  P.  R.  Co.  v.  Whipple,  37  Am.  &  Eng.  R.  Cas.  320,  39  Kan. 
531,  18  Pac.  Rep.  730;  Houston  &  T.  C.  R.  Co.  v.  Boozer,  34  Am.  & 
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Eng.  R.  Cas.  63;  70  Tex.  530,  8  S.  W.  Rep.  119 ;  Philadelphia  &  R.  R 
Co.  V,  Spearen,  47  Pa.  St.  300  ;  Wrigfht  v.  Detroit,  G.  H.  A  M.  R.  Co., 
42  Am.  dt  Kafir.  R.  Cas.  140,  77  Mich.  123,  43  N.  W.  Rep.  765;  Kem- 
pinger  v,  St.  Louis,  I.  M.  &  S.  R.  Co.,  3  Mo.  App.  581 ;  Collins  v. 
South  Boston  R.  Co.,  26  Am.  &  Eng.  R.  Cas.  371,  142  Mass.  301,  7  N. 
E.  Rep.  856. 

But  under  the  Mew  York  rMie,  a  child  is  chargeable  with  contribu- 
tory negligence  whenever  the  same  conduct  would  amount  to  con- 
tributory negligence  on  the  part  of  an  adult.  Solomon  v.  Central 
Park  N.  &  E.  R.  R.  Co.,  1  Sweeney  (N.  Y.)  208 ;  Uonegsberger  v. 
Second  Ave.  R.  Co.,  1  Keyes  (N.  Y.)  570,2  Abb.  App.  Dec.  378; 
Squire  v.  Central  Park.  N.  &  E.  R.  R.  Co.,  4  J.  &  S.  (N.  Y.)  436; 
Burke  v,  Broadway  &  S.  A.  R.  Co.,  49  Barb.  (N.  Y.)  529,  34  How. 
Pr.  239. 

For  modifications  of  this  rule  see  Costello  v.  Syracuse,  B.  &  N. 
Y.  R.  Co.,  65  Barb.  (N.  Y.)  92 ;  Mentz  v.  Second  Ave.  R.  Co.,  3  Abb. 
App.  Dec.  (N.  Y.)  274;  Wendell  v.  New  York  C.  &  H.  R.  R.  Co.,  14 
Am.  &  Eng.  R.  Cas.  663,  91  N.  Y.  420 ;  Mowrey  v.  Central  City  R. 
Co.,  66  Barb.  (N.  Y.)  431,  affirmed  in  51  N.  Y.  666. 
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V. 

Wyatt. 

{Supreme  Court  of  Kansas ^  Feb,  Sy  i8g8,) 

Accident  at  Street  Railway  Crossing— Contributory  Negligence- 
Due  Care — Adults  and  Children* — Question  for  Jury. — The  same 
degree  of  care  in  looking  out  for  approaching  cars  before  attempting 
to  cross  a  railway  track  at  a  street  crossing  is  not  required  from  a 
girl  of  about  eleven  years  of  age,  though  aware  of  the  danger  from 
such  source,  as  is  required  from  an  adult ;  but  what  was  due  care  on 
her  part  was  a  question  for  the  jury. 

Same — Inconsistent  Findings. — The  jury  found  that  plaintiff, 
without  looking  or  listening  for  approaching  cars,  attempted  to 
cross  defendant's  track  at  a  street  crossing ;  that  she  was  old 
enough  to  be  aware  of  the  danger  attending  such  an  attempt ;  and 
that  had  she  looked  for  defendant's  approaching  car,  she  would  not 
have  been  injured  by  it ;  but  they  also  found  that  she  was  not  of 
sufficient  age  to  be  chargeable  with  the  duty  of  looking  out  for 
approaching  cars  before  making  such  an  attempt.  Held,  that  such 
findings  were  inconsistent  in  regard  to  a  material  point;  and  that 
the  judgment  for  plaintifif  must  be  reversed  and  the  cause  remanded. 

Error  by  defendant  to  Wyandotte  county  district 
court.     Reversed, 


*As   to  Care  Required  of  Children,  see,  Adams  7'.  Southern  By. 
Co.,  (C.  C.  A.)  ante  J  p.  747,  and  note,  p.  755. 
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F'rank  Hagelrman  and  Pratt,   Dana  &  Black,  for 
plaintiff  in  err  of. 

Morse  &  Morse,  for  defendant  in  error. 

Pkr  Curiam.  Action  ag-ainst  the  railroad  company 
to  recover  damag-es  for  personal  injuries  alleged  to 
have  been  neglig-ently  inflicted  upon  Lillie  G.  Wyatt 
by  the  company.  She  was  struck  by  an  CM^Jute* 
electric  car  at  a  street  crossing,  and  in  the 
collision  her  foot  was  cut  oif .  It  was  claimed  that  the 
company  was  negligent  in  running  at  a  rapid  rate  of 
speed,  and  in  failing  to  keep  a  proper  lookout  and  give 
proper  warnings  of  the  approach  to  the  crossing.  On 
toe  other  hand,  it  was  alleged  that  Lillie  G.  Wyatt 
failed  to  exercise  ordinary  care,  and  that  her  injuries 
were  the  result  of  her  contributory  negligence.  At 
the  time  of  the  accident  she  was  11  years  and  5  months 
of  age,  and  went  upon  the  track  without  looking,  or 
taking  any  precautions  to  discover  the  approach  of  cars. 
There  is  testimony  that  the  person  in  charge  of  the  car 
was  looking  in  another  direction,  and  failed  to  give  any 
signals,  and,  further,  that  the  rate  of  speed  was  unu- 
sually high.  It  is  contended  that  upon  the  evidence 
the  plaintiff  was  not  entitled  to  recover,  and  that  the 
court  should  have  so  instructed  the  jury. 
Although  she  was  nearly  11>4  years  old,  il'ihr^/cmS? 
lived  near  the  crossing,  and  was  familiar  i;JtiVflcJ^i?M 
with  the  running  of  cars,  it  cannot  be  said  Xud^eV-iltt!* 
as  a  matter  of  law,  that  she  is  to  be  held  to  «•■  ftVinrf!"' 
the  same  measure  of  responsibility  as  an 
adult.  Her  age,  experience,,  and  intelligence  are  to 
be  taken  into  consideration  in  determining  the  degree 
of  care  to  be  required  of  her,  and  these  were  facts  for 
the  jury.  Some  of  the  special  findings,  however,  are 
inconsistent  with  each  other,  as  well  as  with  the  general 
verdict.  The  jury  found  that  Lillie  G.  Wyatt  went 
tfpon  a  skip  to  the  railroad  track  where  the  collision 
occurred,  without  looking  or  listening  for  the  coming 
of  a  car  ;  that  there  was  nothing  to  obstruct  her  view 
for  a  distance  of  about  three  blocks  from  the  place 
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where  the  accident  occurred  ;  that  there  was  nothing"  to 
prevent  her  from  seeing*  the  car  approaching  in  time  to 
have  stopped  before  going  upon  the  track,  if  she  had 
looked  ;  that  she  only  lived  a  block  from  the  track, 
and  was  familiar  with  the  crossing*  where  she  was  in- 
jured. In  addition,  the  following-  finding's  were  made: 
'*Q.  Did  plaintiff,  just  before  the  accident  and  at  the 
time,  know  that  cars  were  liable  to  pass  or  might  pass 
that  street  crossing  at  any  time?  Ans.  Yes.  *  *  *  Q. 
Was  Lillie  G.  Wyatt,  the  plaintiff,  of  sufficient  age 
and  knowledge  to  know  the  danger  attending  the  run- 
ning of  cars  at  that  crossing?  Ans.  Yes.  *  *  *  Q. 
Was  she  of  sufficient  age  and  knowledge  to  be  charged 
with  the  duty  of  looking-  out  for  her  own  safety  in 
avoiding  cars  in  passing  over  and  upon  that  crossing? 
Ans.  No.  Q.  If  she  had  looked  for  the  approaching 
car,  would  the  accident  have  occurred?  Ans.  No." 
There  is  an  irreconcilable  conflict  in  these  findings. 
In  one  it  is  found  that  the  person  injured  was  of  suffi- 
cient age  and  capacity  to  fully  appreciate  the 
S3  nidiiS'      danger  at  the  crossing,  and  yet  it  is   found 

in  another  that  she  was  not  of  sufficient  age 
and  capacity  to  avoid  such  danger.  If  she  had  ag-e  and 
capacity  to  fully  comprehend  the  danger,  she  certainly 
had  the  age  and  capacity  to  be  charg-eable  with  the 
duty  of  looking  after  her  own  safety,  and  avoiding-  the 
danger.  The  inconsistency  is  upon  an  important  point, 
and  shows  that  the  jury  did  not  give  the  case  that  in- 
telligent and  fair  consideration  which  the  law  requires. 
Where  such  inconsistency  exists,  judgment  cannot  be 
entered  for  either  party,  but  a  new  trial  must  be 
granted.  Shoemaker  r.  Railway  Co,,  30  Kan.  359,  2 
Pac.  517 ;  Railroad  Co.  v.  Townsdin,  38  Kan.  78,  15 
Pac.  889;  Railway  Co.  v.  Woodcock,  42  Kan.  344,  22 
Pac  421 ;  Railway  Co.  v.  Gorsuch,  47  Kan.  583,  28  Pac. 
703;  Lumber  Co.  v.  Allen,  52  Kan.  795,  35  Pac.  781 ; 
Latshaw  v.  Moore,  53  Kan.  234,  36  Pac.  342 ;  Railway 
Co.  V.  Stern bergh,  54  Kan.  410,  38  Pac.  486.  The 
judgment  will  be  reversed,  and  the  cause  remanded  for 
another  trial. 
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V. 

Carroll. 

{Circuit  Court  of  Appeals,  Fifth  Circuit,  Jan.  3^  i8g8.) 

Injuries  to  Employee — Review. — A  question  which  has  been  decided 
by  an  appellate  court  on  writ  of  error  cannot,  in  the  same  suit  and 
in  the  same  appellate  court,  be  re-examined. 

Change  of  Domicile — Federal  Jurisdiction. — Where  plaintiff  left 
the  state  where  both  he  and  defendant  were  domiciled  and  the 
action  was  broug-ht,  but  such  removal  did  not  concur  with  an  inten- 
tion to  remain  at  the  place  to  which  he  removed,  the  federal  court 
might  have  properly  dismissed  the  case  for  want  of  jurisdiction, 
but  as  there  was  a  slight  conflict  in  the  evidence  on  this  point  the 
submission  of  the  issue  of  citizenship  to  the  jury  was  not  erroneous. 

Evidence  of  PlaintifTs  Poverty — Admissibility. — In  an  action  for 
personal  injuries  it  was  error  to  allow  plaintiff  to  introduce  evidence 
to  show  his  own  poverty  and  that  of  his  relatives. 

Measure  of  Damages — Arguments  of  Counsel. — In  such  action 
arguments  of  plaintiff's  counsel  that  the  proper  measure  of  damages 
was  the  amount  of  wages  plaintiff  might  earn,  if  an  able  bodied 
man,  should  he  live  to  a  certain  age,  having  been  objected  to, 
should  have  been  excluded  from  the  consideration  of  the  jury. 

Same — When  Reversible  Error. — Remarks  of  counsel  to  the  jury 
on  the  merits  of  the  case,  to  constitute  reversible  error,  must  be 
objected  to  at  the  time,  be  unwarranted  by  the  pleadings  and  evi- 
dence, have  a  tendency  to  mislead  or  prejudice  the  jury,  and  to  be 
to  more  or  less  extent  approved  by  the  trial  jud^e. 

Defective  Appliances — Employee  Chargeable  with  Notice — Assump- 
tion of  Risk. — Where  a  brakeman  is  required  bj'  the  rules  of  the 
railroad  company  to  examine  the  links  and  drawheads  in  his  train, 
he  is  chargeable  with  notice  of  any  defect  in  such  links,  if  he  has 
access  to  such  rules ;  and  where  the  injuries  complained  of  were  the 
result  of  a  defective  link  which  he  failed  to  examine,  such  contribu- 
tory negligence  precludes  his  recovery  in  an  action  for  damages ; 
and  if  such  defect  was  latent  and  could  not  have  been  discovered 
upon  examination,  the  danger  therefrom  was  one  incident  to  his 
employment,  the  risk  of  which  he  had  assumed  as  a  brakeman. 

Inspection  of  Foreign  Cars.* — Railroad  corporations  should  require, 
at  their  peril,  foreign  cars  received  for  transit  on  their  roads,  as 
well  as  their  own  cars,  to  be  reasonably  inspected  by  competent 
agents,  but  trainmen  are  chargeable  with  notice  that  the  same  de- 
gree of  care  used  by  the  company  in  the  inspection  of  its  own  cars 
is  not  practicable  in  the  case  of  foreign  cars. 

*See  note  at  end  of  case. 
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Error  by  defendant  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Alabama. 
Reversed  and  remanded, 

Georgfe  Hoadleyy  Jr,,  A.  G.  Smith,  and  James 
Weathej'by,  for  plaintiff  in  error. 

Richard  L,  Brooks  and  S,  W.  Johyi,  for  defendant 
in  error. 

Before  Pardee,  and  McCormick,  Circuit  Judges, 
and  Maxey,  District  Judge. 

Pardee,  Circuit  Judge.  The  defendant  in  error  in 
this  case  was  a  brakeman  on  the  railroad  of  plaintiff  in 
error,  working  on  the  freight  trains  of  said  railroad 
between  Birmingham,  Ala.,  and  Meridian^  Miss.  The 
Cue  SUM  contract   of  employment  was  made  in  the 

state  of  Alabama,  and  he  started  to  work, 
when  he  commenced  in  the  state  of  Alabama,  and  was 
to  work  between  Birmingham,  Ala.,  and  Meridian, 
Miss.  On  the  night  of  the  18th  of  June,  1890,  he 
started  out  as  a  brakeman  on  a  train  from  Birmingham, 
Ala.,  to  Meridian,  Miss.  He  was  asleep  in  the  caboose 
of  the  train  in  Birmingham  before  he  started,  and  was 
aroused  a  few  minutes  before  the  train  was  to  start. 
He  got  up  and  went  to  the  train,  and  just  before  it 
started,  in  company  with  the  conductor  and  his  fellow 
brakeman,  he  made  a  casual  inspection  of  the  train,  but 
none  of  the  three  inspected  the  links  coupling  the  cars 
before  starting.  The  train  stopped  atTannehill,  Ala., 
to  get  water,  and  stayed  there  about  five  minutes ;  at 
Woodstock,  Ala.,  to  meet  another  train,  and  stayed 
there  about  five  minutes  ;  at  Tuscaloosa,  to  put  out  a 
car,  and  stayed  there  some  ten  or  fifteen  minutes ;  at 
Carthage,  Ala.,  and  stayed  there  about  five  minutes  ; 
at  Miller's  Tank,  Ala.,  and  stayed  there  about  five 
minutes;  at  Eutaw,  Ala.,  and  stayed  there  several 
minutes;  at  Epp's  Station,  Ala.,  and  stayed  there 
several  minutes,  taking  on  coal,  etc.  ;  at  York  Station, 
Ala.,  and  stayed  there  several  minutes.  At  none  of 
these  stops  did  the  defendant  in  error  or  his  fellow 
employees    make    any    examination    of    the    links   or 
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coilpKng's  of  the  train.  At  Miller's  the  testimony 
showed  that  when  the  train  stopped  it  was  on  a  trestle^ 
and  they  could  not  have  made  the  examination.  At  all 
other  places  there  was  no  physical  reason  why  the 
examination  coald  not  have  been  made.  Between  Bir- 
ming-ham  and  Meridian  there  are  se\'^eral  very  heavy 
jfrades,  one  of  them  being*  at  or  near  Wallace's  Station, 
in  the  state  of  Mississippi.  After  the  train  had  passed 
over  the  steep  g^rade  near  Wallace's  Station,  and  while 
it  was  on  nearly  level  track,  in  the  state  of  Mississippi, 
the  train  parted.  At  the  time  the  train  parted  the 
defendant  in  error  was  on  top  of  the  cars,  putting*  on 
the  brakes.  He  had  put  on  several,  and  was  trottingf 
on  top  of  the  cars,  and  was  about  to  step  from  one  car 
to  another,  when  the  train  parted  between  the  cars 
over  which  he  was  at  the  time  passing*,  and  he  fell 
down  in  between  the  cars,  and  was  run  over  by  the 
rear  section,  and  had  one  foot  and  a  part  of  the  other 
cut  off. 

The  evidence  shows  that  the  two  cars  that  separated 
were  cars  A.  G.  S.,  No.  9,341,  and  C,  H.  &  D.,  No. 
8,225.  The  A.  G.  S.  car  was  a  car  of  the  Alabama 
Great  Southern  Railroad  Company,  and  the  C,  H.  & 
D.  car  was  a  foreig*n  car,  belong*ing*  to  the  Cincinnati, 
Hamilton  &  Dayton  Railroad  Company.  The  car  C, 
H.  &  D.  was  received  by  the  Alabama  Great  Southern 
Railroad  Company  at  Chattanooga  from  some  foreign 
road.  At  Chattanooga  it  was  put  in  train,  as  a  through 
car,  and  an  A.  G.  S.  car  came  from  Chattanooga  with 
it,  a  car  being  coupled  between  them.  At  Birmingham 
the  intervening  car  was  cut  out,  and  the  A.  G.  S.  car 
and  the  C,  H.  &  D.  car  were  linked  together,  with 
the  link  that  came  with  the  C,  H.  &  D.  car  from  some 
foreign  road,  and  this  was  the  link  that  broke  in  two 
and  caused  the  accident.  The  train  had  24  cars  in  it, 
and  the  link  broke  between  the  sixth  and  seventh  car 
from  the  caboose,  or  hind  car. 

The  evidence  showed  that  the  link  belonged  to  the 
Kentucky  Central  Railroad  ;  that  the  Alabama  Great 
Southern  Railroad  Company  had  provided  inspectors, 
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whose  duly  it  was  to  examine  all  trains  going*  out,  be- 
fore they  left,  to  see  that  all  links,  both  foreig-n  and 
domestic,  about  them  were  in  proper  order  ;  that  these 
inspectors  were  stationed  at  Chattanooga,  Tenn.,  At- 
talla,  Ala.,  Birmingham,  Ala.,  Rising  Fawn,  Ga,, 
Woodstock,  Ala.,  and  Tuscaloosa,  Ala.  ;  that  the  Ken- 
tucky Central  Railroad  Company,  which  owned  the 
link,  purchased  their  links  from  manufacturers  of  the 
best  reputation,  and  that  the  Alabama  Great  Southern 
Railroad  did  the  same  thing.  There  was  evidence 
tending  to  show  that  the  link  which  broke,  which 
showed  also  a  bend,  was  bent  cold,  and  that  iron  bent 
cold  lost  some  of  its  strength.  There  was  evidence 
tending  to  show  that  the  link  was  bent  before  the  acci- 
dent. The  iron  of  which  the  link  was  made  was  a 
good  quality  of  iron.  There  was  evidence  tending  to 
show  that  the  link  was  cracked  before  it  came  in  two, 
but  the  evidence  did  not  show  how  long  it  had  been 
cracked  before  it  broke,  if  it  was  cracked  at  all.  There 
was  no  evidence  to  show  that  the  link  was  defective 
before  it  was  put  in  the  train  to  couple  the  cars,  other 
than  that  it  might  have  been  bent  cold.  The  train  to  which 
the  accident  happened  was  amply  supplied  by  the  rail- 
road company  with  extra  links,  of  different  kinds,  to 
be  used  by  the  trainmen  in  replacing  defective  or  broken 
links. 

The  following  rules  of  the  Alabama  Great  Southern 
Railroad  Company  were  offered  in  evidence  : 

*'Rule  126.  All  persons  entering  or  remaining  in  the 
service  of  the  company  are  warned  that,  in  accepting 
or  retaining  employment,  they  must  assume  the  ordi- 
nary risks  attending  it.  Each  employee  is  expected 
and  required  to  look  after  and  be  responsible  for  his 
own  safety,  as  well  as  to  exercise  the  utmost  caution 
to  avoid  injury  to  his  fellows,  especially  in  the  switch- 
ing of  cars  and  in  all  movements  of  trains.  Stepping 
on  the  front  of  approaching  engines,  jumping  on  or  off 
trains  or  engines  moving  at  a  high  rate  of  speed,  get- 
ting between  cars  while  in  motion  to  uncouple  them, 
and  all  similar  imprudences,  are  dangerous  and  in  viola- 
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tion  of  duty.  Employees  of  every  grade  are  warned 
to  see  for  themselves  that  the  machinery  or  tools  which 
they  are  expected  to  use  are  in  proper  condition  for  the 
service  required,  and,  if  not,  to  put  them  in  proper  con- 
dition, or  see  that  they  are  so  put  before  using  them. 
The  company  does  not  wish  or  expect  its  employees  to 
incur  any  risks  whatever  from  which,  by  exercise  of 
their  own  judgment  and  by  personal  care,  they  can  pro- 
tect themselves,  but  enjoins  them  to  take  time  in  all 
cases  to  do  their  duty  in  safety,  whether  they  may,  at 
the  time,  be  acting*  under  orders  of  their  superiors  or 
otherwise." 

*'Rule  242.  They  are  charged  with  the  management 
of  the  brakes,  and  the  proper  display  and  use  of  train 
signals.  They  must  examine  and  know  for  themselves 
that  the  cars,  brakes,  ladders,  running  boards,  steps, 
coupling  gear,  and  ajl  appliances,  which  they  are  to 
use,  are  in  proper  condition,  and,  if  not,  put  them  so, 
or  report  them  to  the  proper  parties,  and  have  them  put 
in  order  before  using." 

"Rule  245.  They  must  assist  in  loading  and  unload- 
ing freight,  and  aid  the  conductor  in  inspecting  the 
cars,  when  the  train  stops  for  water  or  for  other  trains." 

It  was  shown  that  a  copy  of  the  printed  rules  of  the 
company,  from  which  the  foregoing  were  extracted, 
was  in  the  caboose  of  the  train  for  the  use  of  employees; 
and  Carroll  admitted  that  at  a  former  time  during  his 
employment  he  had  had  a  copy  of  the  book  in  his 
possession,  and  had  examined  the  same  as  far  as  the 
rules  related  to  signals,  but  denied  examining  it  further. 
Upon  trial  the  jury  rendered  a  verdict  in  favor  of  the 
plaintifiF  below,  defendant  in  error  here,  in  the  sum  of 
$15,000,  upon  which  verdict  the  court  gave  judgment 
against  the  defendant  below,  the  Alabama  Great  South- 
ern Railroad  Company,  which  companj'  sued  out  this 
writ  of  error. 

The  record  is  voluminous.  It  contains  182  distinct 
assignments  of  error,  appropriating  50  pages  of  the 
printed  record,  showing  a  very  wide  divergence  of 
opinion  on  questions  of  pure  law  between  the  learned 
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jtidg'e  presiding  in  the  circuit  coutrt  and  the  learaed 
oounsel  representing^  the  railroad  company ;  for,  cer- 
tainly, counsel  would  not  have  taken  the  trouble  to  re- 
serve exceptions  in  the  trial  court,  and  elaborate  them 
into  assignments  of  error  in  this  court,  unless  they 
firmly  believed  in  the  correctness  of  their  own  opinions, 
and  deemed  it  their  duty  to  thus  make  up  the  record  in 
order  to  protect  the  interests  of  their  client.  This 
court  has  had  occasion  to  criticise  the  multiplication  of 
exceptions  and  assig'nments  of  error,  and  we  call  the 
attention  of  counsel  to  what  has  been  said  on  the  sub- 
ject. Howison  V.  Iron  Co.,  30  U.  S.  App.  473,  497, 17 
C.  C.  A.  350,  and  70  Fed.  683 ;  Steiner's  Ex'rs  v. 
Epping-er,  23  U.  S.  App.  344,  9  C.  C.  A.  484,  and  61 
Fed.  253. 

Without  undertaking-  to  deal  with  all  the  assign- 
ments of  error,  we  will  consider  the  important  ones 
from  our  own  standpoint. 

It  is  complained  that  the  trial  court  erred  in  sustain- 
ing the  demurrer  of  the  defendant  in  error  to  the  re- 
joinder of  the  plaintiff  in  error,  which  rejoinder  was  in 
reply  to  a  replication  of  the  fourth  plea  of  the  plaintiff 
in  error,  setting  up  the  statute  of  limitations  of  one 
year  in  the  cause  of  action  sued  on.  It  apjjears  that 
shortly  after  the  accident  in  which  defendant  in  error, 
Carroll,  received  his  injuries,  he  instituted  an  action  in 
the  city  court  of  Birmingham,  Ala.,  to  recover  damages 
therefor.  Said  action  came  on  for  trial,  and,  as  appears 
from  the  opinion  of  the  supreme  court  of  Alabama,  on 
substantially  the  same  evidence  as  introduced  in  this 
action,  Carroll  recovered  a  judgment  for  damages. 
On  appeal  to  the  supreme  court  of  the  state  of  Alabama, 
the  judgment  of  the  city  court  of  Birmingham  was  re- 
versed (11  South.  803),  and  the  cause  remanded  for 
error  in  refusing  to  instruct  the  jury  to  find  for  the 
defendant ;  the  court  in  a  very  able  opinion,  supported 
by  reason  and  authority,  holding  as  follows  : 

**(1)  Under  the  common  law,  both  in  Alabama  and 
Mississippi,  a  master  is  not  liable  for  an  injury  irtflicted 
on  one  servant  through  the  negligence  of  a  fellow  ser- 
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vant.  In  Alabama  this  rule  is  modified  by  the  emr- 
ployers'  liability  act,  but  no  similar  law  is  in  force  in 
Mississippi.  Plaintiff  was  injured  while  employed  on 
defendant's  railroad  as  a  brakeman,  the  injury  beings 
sustained  in  Mississippi,  throui^fh  the  neg'ligfence  of  his 
fellow  servants.  Plaintiff,  a  citizen  of  Alabama,  was 
working  for  defendant  under  a  contract  made  in  that 
state,  and  defendant  was  a  corporation  organised  under 
the  laws  of  the  same  state.  Held^  that  plaintiff  could 
not  recover  in  Alalmma  for  the  injuries,  the  action  not 
being"  maintainable  in  Mississippi. 

**(2)  The  fact  that  the  neg-lig^ence  which  produced 
the  casualty  transpired  in  Alabama  will  not  take  the 
case  out  of  the  general  rule. 

'*(3)  The  fact  that  the  contract  between  the  parties 
was  made  in  Alabama  does  not  make  the  employers' 
liability  act  a  part  of  the  contract,  so  that  a  failure  to 
perform  any  of  the  duties  prescribed  by  the  act  would 
render  defendant  liable  for  any  consequent^  injury, 
wherever  received." 

It  thus  appears  that  the  decision  of  the  supreme  court 
of  Alabama  was  upon  the  merits,  and  was  adverse  to 
any  recovery  on  the  part  of  the  present  defendant  in 
error.  Immediately  on  the  filing  of  the  mandate  of  the 
supreme  court  of  Alabama,  the  defendant  in  error, 
Carroll,  dismissed  his  action  in.  the  city  court  of  Bir- 
mingham ;  and  on  the  9th  day  of  May,  1893,  alleging 
himself  to  be  a  citizen  of  the  state  of  Mississippi, 
brought  suit  in  the  circuit  court  of  the  United  States 
for  the  Northern  district  of  Alabama  on  the  same  cause 
of  action.  60  Fed.  549.  Among  other  pleas  interposed 
by  the  defendant  company  was  one  that  the  cause  of 
action  was  barred  by  the  statute  of  limitations  of  one 
year,  based  upon  sections  2612  and  2619  of  the  Code  of 
Alabama  of  1886.  To  this  plea  the  defendant  in  error 
filed  a  replication,  setting  up  the  commencement  of  the 
said  suit  in  the  city  court  of  Birmingham,  in  the  slate 
of  Alabama,  upon  and  for  the  identical  causes  of  action, 
the  recovery  of  a  judgment  in  the  said  city  court,  and 
afterwards,  upon  appeal  to  the  supreme  court  of  the 
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state,  the  reversal  of  the  said  judgment  on  the  22d  day 
of  November,  1892 ;  and  that  afterwards,  and  before 
the  expiration  of  one  year  from  the  time  of  reversal  of 
said  judgement,  the  plaintiff,  on  the  9th  day  of  May, 
commenced  this  present  suit  against  the  defendant  for 
the  identical  causes  of  action  and  injuries  complained 
of  in  the  said  suit  in  said  city  court  of  Birmingham. 
This  replication  was  based  upon  section  2623,  Code 
Ala.,  which  reads  as  follows  : 

**On  arrest  or  reversal  of  judgment,  suit  must  be 
brought  within  a  year.  If  any  action  is  brought  before 
the  time  limited  has  expired,  and  judgment  is  rendered 
for  the  plaintiff,  and  such  judgment  is  arrested  or 
reversed  on  appeal,  the  plaintiff,  or  his  legal  represen- 
tatives, may  commence  suit  again  within  one  year  from 
the  reversal  or  arrest  of  such  judgment,  though  the 
period  limited  may,  in  the-  meantime,  have  expired; 
and  in  like  manner,  if  more  than  one  judgment  is 
arrested  or  reversed,  suit  may  be  recommenced  w^ithin 
one  year." 

To  the  foregoing  replication  the  defendant  below, 
plaintiff  in  error  here,  filed  a  rejoinder,  setting  up  all 
the  proceedings  in  the  city  court  of  Birmingham,  Ala., 
and  in  the  supreme  court  of  the  state,  particularly  as 
reported  in  11  South.  803,  and  averring  that  the  case 
was  decided  in  the  supreme  court  on  its  merits,  and 
that  the  said  action  in  said  city  court  of  Birmingham 
was  voluntarily  dismissed  by  the  plaintiff  therein  ;  and 
charging,  further,  that,  under  this  state  of  facts,  the 
plaintiff's  action  in  the  circuit  court  did  not  come  under 
the  influence  of  the  exception  in  the  statute  of  limita- 
tions, as  provided  in  section  2623  of  the  Code  of  Ala- 
bama, and  that  the  present  suit  is  not  and  cannot  be 
brought  under  the  authority  or  by  virtue  of  said  section 
2623,  so  as  to  bring  this  action  within  the  exception  to 
the  bar  of  the  statute  of  limitations.  To  this  rejoinder 
the  defendant  in  error  filed  a  demurrer.  On  the  first 
hearing  of  this  demurrer,  the  trial  judge,  relying  upon 
the  construction  given  by  the  supreme  court  of  the 
state  to  section  2623  of  the  Code  of  Alabama  (Roland  r. 
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Logan,  18  Ala.  307 ;  Napier  v.  Foster,  80  Ala.  379), 
held  that  the  rejoinder  was  a  sufiBctent  answer  to  the 
replication,  and  overruled  the  demurrer  thereto.  The 
result  of  this  ruling"  was  a  verdict  and  judgment  for 
the  defendant,  and  thereupon  the  plaintiff  in  the  court 
below  sued  out  a  writ  of  error  to  this  court.  The  writ 
of  error  coming  on  to  be  heard  in  this  court,  two  ques- 
tions were  argued  :  First.  The  statute  of  limitations 
of  one  year  applying  to  plaintiff's  action,  was  the  case 
brought  within  the  exception  provided  in  section  2623, 
Code  Ala.,  by  plaintiff's  voluntary  dismissal  in  the  city 
court  of  Birmingham  ?  Second.  Was  the  plaintiff's 
cause  of  action  ex  delicto^  and  within  the  statute  of 
limitations  of  one  year,  or  was  it  ^n^jzWon  ex  contractu^ 
and  not  within  the  bar  made  by  the  statute  of  one 
year  ? 

This  court,  on  hearing  and  argument,  held  as  follows: 
"Considering  that  the  cause  of  action  of  the  circuit 
court,  under  the  allegations  of  the  declaration,  arose 
from  a  contract,  and  in  point  of  time  is  within  the  let- 
ter of  the  statute,  and  that  the  plea  of  the  statute 
of  limitations  should  not  have  been  sustained,  it  is 
ordered  that  the  judgment  of  the  circuit  court  be  re- 
versed, and  the  cau^e  be  remanded,  with  instructions 
to  grant  a  new  trial." 

This  ruling  disposed  of  all  the  questions  raised  by 
the  demurrer  to  the  rejoinder,  and  it  must  be  taken  as 
deciding  that  the  action  instituted  by  the  then  plaintiff 
in  error  (Carroll)  was  not  barred  by  the  statute  of  lim- 
itations. The  ruling  now  assigned  as  error  was  one 
sustaining  the  demurrer,  raising  exactly  the  same 
question  determined  in  this  court  on  the  former  writ  of 
error.  It  is  clear  that  the  trial  court  did  not  commit 
reversible  error  in  following  the  decision  of  this  court 
for  such  was  the  command  in  the  mandate.  It  is  equally 
clear  that  the  ruling  complained  of  cannot  be  re-exam- 
ined in  this  court.  It  is  a  well-settled  and  long-es- 
tablished rule  that  whatever  question  has 
been  decided  by  an  appellate  court  on  writ  |SijM-iL«T^!!r'. 
of  error  cannot,  in  the  same  suit  and  in  the 
same  appellate  court,  be  re-examined.     Supervisors  v. 
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Kennicott,  94  U.  S,  498 ;  Clark  v.  Keith,  106  U.  S. 
464,  1  Sup.  Ct.  568 ;  Chaffin  v.  Taylor,  116  U.  S.  567, 
6  Sup.  Ct.  518. 

The  errors  alleg'ed  in  two  of  the  assigfnmetits  are 
that  the  court  erred  in  overruling  the  motion  to  dismiss 
the  suit,  and  in  refusing  to  instruct  the  jury  to  find  for 
the  plaintiff  in  error,  because  the  evidence  disclosed 
that  at  the  time  of  the  institution  of  the  suit  the  de- 
fendant in  error  was  a  citizen  of  Alabama,  and  not  a 
citizen  of  the  state  of  Mississippi.  The  issue  as  to  the 
citizenship  of  the  defendant  in  error  was  made  by  a 
plea  to  the  jurisdiction  of  the  court,  and,  after  the  evi- 
dence on  the  -subject  on  the  part  of  the  defendant  in  er- 
ror was  adduced,  the  counsel  for  plaintiff  in  error  moved 
the  court  to  dismiss  the  case  for  want  of  jurisdiction, 
and  afterwards,  when  all  the  evidence  was  adduced  and 
before  the  case  was  submitted  to  the  jury,  the  counsel 
for  the  plaintiff  in  error  moved  the  court  to  instruct  the 
jury  to  find  for  the  plaintiff  in  error,  because,  at  the 
time  of  the  institution  of  the  suit,  the  defendant  in  error 
was  a  citizen  of  Alabama,  and  not  a  citizen  of  the  state 
of  Mississippi.  It  is  shown  by  the  record  that  the 
plaintiff  in  error  was  a  corporation  organized  under  the 
laws  of  the  state  of  Alabama.  Th(e  defendant  in  error 
was  born  and  reared  in  Alabama,  and  was  a  citizen  of 
that  state  when  he  entered  the  service  of  the  plaintiff 
in  error.  He  was  injured  June  18,  1890,  in  the  manner 
hereinbefore  set  forth.  On  December  5,  1890,  he  insti- 
tuted a  suit  for  damages  against  the  plaintiff  in  error  in 
the  city  courtof  Birmingham,  Ala.,  where  he  recovered 
a  judgment.  On  appeal  to  the  supreme  court  of  Ala- 
bama, the  judgment  was  reversed  on  the  merits  of  the 
case.  Carroll  v.  Railroad  Co.,  11  South.  803.  The 
judgment  having  been  reversed  by  the  supreme  court 
of  Alabama,  November  22,  1892,  the  defendant  in  error 
very  soon  thereafter  left  the  state  of  Alabama,  carrying 
his  trunk  and  all  his  clothing  with  him,  for  the  pur- 
pose, as  he  testifies,  of  making  his  home  with  his  half- 
brother  in  Yazoo  or  Sharkey  county,  Miss.  Prior  to 
his  departure'  from  Alabama,   and  after  his  arrival  at 
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his  brother's  home,  in  Mississippi,  on  January  8,  1893, 
he  made  declarations  to  several  of  his  friends  and  ac- 
quaintances to  the  effect  that  his  object  in  leaving*  Ala- 
bama was  to  take  up  his  permanent  abode  in  Missis- 
sippi, and  live  with  his  brother.  The  evidence  shows 
that  the  defendant  in  error  was  unable  to  do  much 
work  on  account  of  his  crippled  condition,  and  before 
going"  to  Mississippi  had  depended  largely  on  his  mother 
and  a  brother  who  resided  in  Alabama  for  support. 
He  went  to  Mississippi,  according  to  the  testimony  of 
himself  and  half-brother,  upon  the  invitation  of  the  lat- 
ter, to  make  the  house  of  his  half-brother  his  home.  It 
also  appears  that  the  defendant  in  error  wrote  a  letter 
from  Mississippi  to  his  counsel  in  Alabama,  some  time 
during  the  "latter  part  of  January,  or  in  February, 
1893,"  and,  the  letter  having  been  lost  or  mislaid,  coun- 
sel testified  as  to  its  contents,  as  follows  : 

*'Well,  he  wrote  that  he  had  received  an  invitation 
from  his  brother  in  Mississippi, — Campbellsville,  Yazoo 
county  ;  the  letter  was  written  from  there, — telling  him 
to  come  and  make  it  his  home,  and  that  he  had  accepted 
that  invitation,  and  had  gone  out  there,  and  was  mak- 
ing it  his  home,  and  expected  to  continue  to  live  there." 

Theattornev  further  testified  that  he  had  not  advised 
the  defendant  in  error  to  go  to  Mississippi,  and  knew 
nothing  of  his  change  of  residence  until  the  receipt  of 
the  letter,  above  mentioned.  The  defendant  in  error 
corroborated  this  testimony,  and  further  testified  that 
he  had  not  been  advised  by  any  one  to  change  his  resi- 
dence, and  that,  at  the  time  he  left  Alabama,  he  was 
ignorant  as  to  the  effect  of  a  change  of  residence  upon 
his  right  to  maintain  his  suit  in  the  United  States  court. 
A  few  days  after  writing  the  above  letter,  and  on  Feb- 
ruary 13,  1893,  the  defendant  in  error  dismissed  the 
suit  pending  in  the  state  court  of  Alabama,  and  on  May 
9th  following  instituted  the  present  suit  in  the  circuit 
court.  After  filing  suit  in  the  circuit  court,  he  re- 
mained in  Mississippi  a  few  months,  and  about  October 
1,  1893,  returned  to  Alabama,  as  he  testified,  to  attend 
the  trial  of  his  case.     Before  his  departure,  at  the  date 
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la&t  mentioaied,  he  stated  to  seveiral  of  his  compaufoas 
that  he  would  return  to  Mieaissippi  in  about  three  weelssw 
On  November  11,  1;893,  a  trial  of  his  case  was  had,  and 
there  was  a  judgfuiient  against  him  on  the  iicrouiKl  that 
his  action-  was  barred  by  the  statute  o£  limitations  o{ 
one  year.  Following'  this  judgment,  the  defendant  in 
error  did  not  return  to  Mississippi,  but  remained*  i« 
Alabama,  where  h^  registered  as  a  voter.  May  12, 1894, 
attended  precinct  political  meetingfs,  was  sent  as  a  del* 
egate  to  a  county  political  convention,  and  voted^  at  an 
election  held  during  that  year.  While  the  defendant 
in  error  testified  that,  at  the  time  he  registered,  hiS  was 
ignorant  of  the  laws  of  Alabama  affecting  his  right  to 
register  and  vote,  and  thought  that  a  residence  of  only 
three  months  in  the  state  was  sufficient,  the  testimofly 
of  the  registrar  indicates  that  his  information  was  not 
so  limited.  Upon  this  point  the  registrar  of  beat  9  of 
Bibb  county,  in  1894,  testified  as  follows : 

'*Q.  Was  Mr.  Carroll,  during  the  month  of  May, 
1894,  in  Bibb  county  ?  A.  I  saw  him.  Q.  State 
whether  or  not  he  registered  before  you.  A.  He  reg- 
istered before  me  on  the  12th  of  May.  Q.  State 
whether  or  not  you  administered  any  oath  to  him.  A. 
I  administered  the  registration  oath  in  full.  Q.  Did 
you  ask  him  any  questions  as  to  his  residence  ?  A. 
Yes,  sir ;  I  asked  him  if  he  had  been  a  citizen  of  the 
state  of  Alabama  for  a  year  ;  and  I  asked  him  if  he  had 
been  a  resident  in  the  county  for  three  months,  and  if 
he  had  been  in  the  beat  thirty  days.  Q.  What  did  he 
reply  in  answer  to  those  questions?  A.  He  replied 
that  he  had." 

The  plea  to  the  jurisdiction  of  the  court  was  filed 
October  1,  1895.  Although  it  was  the  avowed  purpose 
of  the  defendant  in  error  to  return  to  Mississippi  within 
three  weeks  from  the  date  of  his  departure  from  that 
state,  October  1,  1893,  he  remained  in  Alabama  about 
two  years,  exercising,  meanwhile,  the  right  to  vote, 
and  did  not  return  until  this  court,  on  error,  reversed 
the  circuit  court  as  to  the  bar  of  the  statute,  nor  there- 
after, until  the  plea  challenging  his  citizenship  of  the 
state  of  Mississippi  was  filed. 
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As  to  the  qnalification^  of  an  elector  in  Alabama^  it 
ia- provided  by  tie  CivM  Code  of  that  state  (volume  1, 
§  319J)  as  follow* : 

''Every  man,  a  ciiiaen  of  the  United  Sisates,  *  *  ♦ 
wha  is  twenty-one  years  aid,  or  upwards,  who  ^all 
Ikave  resided  in  this  state  one  vear,  three  months  in  th'e 
county,  and  thirty  days  in  the  precinct  or  ward  next 
immediately  preceding*  the  election  at  which  he  offers 
te  vote  is  *  *  *  a  qualified  elector,  and  may  vote 
io  the  precinct  or  ward  of  his  actual  residence,  and  not 
elsewhere,  for  all  officers  elected  by  the  peopte.  *  *  *'' 

'*Sec.  321.  No  person  shall  lose  or  acquire  a  resi- 
dence either  by  temporary  absence  from  his  place  of 
fesid^nce  without  the  intention  of  remaining,  or  by 
beingf  a  student,'"*  etc. 

If  the  defendant  in  error  had  been  a  citi?5en  of  Afci- 
l^ma  for  the  period  of  12  months  when  he  registered. 
May  12,  1894,  he  surely  was  not  during  the  same  period, 
a  eiti'zen  of  Mississippi,  as,  throughout  his  entire  testi- 
mony, lie  claimed  to  be.  If  he  was  a  citizen  of  Missis- 
sippi when  he  took  the  registration  oath  in  Alabama, 
his  conduct  entitles  his  testimony  to  but  slight  consid- 
eration at  the  hands  of  a  court  of  justice.  The  sudden 
determination  of  the  defendant  in  error,  after  the 
reversal  of  his  case  by  the  supreme  court  of  Alabama, 
to  make  Mississippi  his  home,  and  his  early  departure 
thereafter  from  Alabama ;  the  dismissal  of  his  suit  in 
the  state  court  of  Alabama,  and  the  institution  of  suit 
in  the  circuit  court  following  soon  after  his  arrival  in 
Mississippi ;  his  comparatively  brief  stay  in  the  latter 
state,  coupled  with  his  expressed  intention,  on  leaving 
iu  October,  1893,  to  return  in  three  weeks ;  his  subse- 
quent prolonged  residence  in  Alabama,  and  his  active 
participation  in  political  conventions  while  there ;  his 
registration  in  Alabama  as  a  voter,  together  with  the 
subsequent  exercise  by  him  in  that  state  of  the  right  of 
suflFrage,  one  of  the  most  persuasive  hidicia  of  citizen- 
ship, and  its  usual  accompaniment,  applying  the  term 
"citizenship"  to  male  persons  who  have  attained  their 
majority  ;  his  hurried  departure  from  Alabama,  follow. 
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ing*  the  filing  of  the  plea  to  the  jurisdiction  of  the  court, 
— impress  us  with  the  conviction  that  the  defendant  in 
error  merely  changed  his  residence  temporarily,  with- 
out efiPecting  a  change  of  domicile,  and  that  while  absent 
in  Mississippi  he  was  simply  a  sojourner  there,  having 
no  fixed  intention  to  remain,  li^he  animo  7na?iendi  vfzs 
wanting,  without  which  a  change  of  domicile  may  not 
be  accomplished;  The  act  of  removing,  and  the  inten- 
tion to  remain  in  the  new  place  of  abode,  must  both 
concur  to  effect  a  change  of  domicile  ;  and,  if  either  of 
these  ingredients  be  lacking,  the  old  domicile  re- 
mains, and  a  new  one  is  not  acquired.  We  are  not 
unmindful  of  the  principle  that  a  citizen  may  instantly 
change  his  domicile,  and  thereby  confer  jurisdiction 
upon  the  courts  of  the  United  States,  but  such  change 
must  be  actual,  not  pretended  ;  the  removal  must  be  a 
real  one,  with  the  intention  of  remaining,  not  merely 
ostensible. 

Taking  the  foregoing  view  of  the  case  as  made  by 
the  evidence,  we  are  of  opinion  that  the   trial    judge 

would  have  been  warranted  in  taking  the 
«!»"«••'»•■«■  case  from  the  jury,  and  directing  the  dis- 
jirbdietioi.        missal   oi    the  action  as   one   not  properly 

within  the  jurisdiction  of  the  court.  Act 
1875,  §  5  (18  Stat.  472) ;  Williams  v.  Nottawa,  104  U. 
S.  209 ;  Railway  Co.  v.  Swan,  111  U.  S.  379,  4  Sup. 
Ct.  510  ;  Farmingtont^  Pillsbury,  114U.  S.  138,  5  Sup. 
Ct.  807 ;  Manufacturing  Co.  v.  Kelly,  160  U.  S.  327, 
16  Sup.  Ct.  307.  See,  also,  Anderson  v.  Watt,  138  U. 
S.  694,  11  Sup  Ct.  449 ;  Morris  v.  Gilmer,  129  U.  S. 
328,  9  Sup.  Ct.  289 ;  Turner  v.  Trust  Co.,  106  U.  S. 
554,  1  Sup.  Ct.  519 ;  Little  v.  Giles,  118  U.  S.  596,  7 
Sup.  Ct.  32. 

As,  however,  the  court  was  not  asked  to  make  such 
disposition  of  the  case  after  the  evidence  in  relation  to 
the  citizenship  of  defendant  in  error  was  all  adduced, 
and  as  there  was  a  slight  conflict  in  the  evidence  in 
relation  to  said  citizenship,  we  are  not  prepared  to  hold 
that  the  submission  of  the  issue  of  citizenship  to  the 
jury  was  erroneous.     Railway  Co.  v.  Ohle,  117  U  S. 
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123,  6  Sup.  Ct.  632»  is  an  instructive  case  in  point.  We 
notice  in  this  connection  that,  without  objection  from 
either  side,  the  issue  as  to  jurisdiction  was  submitted 
to  the  jury  with  the  merits,  under  directions  to  find  a 
general  verdict.  The  practice  is  not  commendable.  In 
such  a  case  a  gfeneral  verdict  for  the  defendant  leaves 
it  in  doubt  whether  the  plaintiflF  loses  his  action  because 
the  court  is  without  jurisdiction,  or  because  he  has  no 
case  on  the  merits. 

In  the  progress  of  the  trial  one   Henry 

Milan  was  introduced  and  sworn  as  a  wit-  "|jf.**K{,rt -**'*" 
ness  for  the  plaintiff  below,  and  as  to  said  4d«uiiMiity[ 
plaintiff's  situation  testified  as  follows  : 

*'Q.  Do  you  know  what  his  financial  condition  was? 
A.  Yes,  sir  ;  I  g-uess  I  do.  Q.  What  was  it  ?  (The 
defendant  objected  to  this  question.)  Q.  Did  he  have 
any  means  of  support  there,  that  you  knew  of?  A. 
None  whatever.  (The  defendant  objected  to  this  ques- 
tion and  answer,  because  it  is  irrelevant,  immaterial, 
and  illegal.  The  court  overruled  this  objection,  and 
the  defendant  then  and  there,  in  open  court,  duly  ex- 
cepted.) Q.  State  whether  or  not  you  know  if  he  had 
any  way  of  supporting  himself  ?  A.  He  had  no  way  of 
supporting  himself,  that  I  know  of,  at  that  time,  nor 
hadn't  had.  Q.  Was  his  brother  at  work  at  that  time  ? 
A.  No,  sir.  Q.  What  was  the  condition  of  his  mother  ? 
A.  Bad  condition.  The  only  way  she  had  of  making 
her  living  was  by  the  needle.  (The  defendant  objected 
to  this  last  question,  and  moved  the  court  to  exclude 
the  answer,  because  the  same  is  immaterial,  illegal,  and 
irrelevant,  which  objection  and  motion  the  court  over- 
ruled, and  the  defendant  then  and  there,  in  open  court, 
duly  excepted.)" 

This  evidence  had  no  legitimate  bearing  on  any  issue 
in  the  case,  and  we  may  well  say  of  it,  as  was  said  in 
a  similar  case  by  the  supreme  court  in  Pennsylvania 
Co.  V.  Roy,  102  U.  S.  451,  460  : 

"This  proof,  in  connection  with  the  impairment  of 
his  ability  to  earn  money,  was  well  calculated  to  arouse 
the  sympathies  of  the  jury,  and  to  enhance  the  dam- 
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a^es  foeTOod  ibeamotmt  which  the  law  permitted  ;  lAat 
16,  beyond  wisat  was^  niader  aU  tbe  circutnstafices^  a 
fair  and  }ust  compensatioii  to  the  person  suing^  f^r  the 
tn  juries  received  by  him.  How  {ar  the  assessment  if 
damages  was  controlled  by  thi^  evidence  as  to  ike 
plaintiff's  family  it  is  impossible  to  determine  with  a1>- 
solute  certainty,  but  the  reasonable  presumption  is  that 
it  had  some  influence  upon  the  verdicL" 

After  the  close  of  the  evidence,  during*  the  argfument 
before  the  jury^  counsel  for  plaintiff,  among*  other 
thinisfs,  said  : 

'*Now,  as  to  the  question  of  dama^gfes  ;  and  really  it 
seems  to  me  that  is  the  only  questfon  you  have  to  con- 
sider. There  is  no  iron-bound  rule  telling  you  what 
damages  to  g-ive..  You  cannot  give  plaintiff  more  than 
be  claims,  btft  can  give  him  every  cent  he  claims, 
which  is  $50,000.  There  are  certain  rules  laid  down 
by  the  courts  which  are  intended  to  be  g'uides  to  you  in 
arriving"  at  the  amount  of  damages  it  is  proper  to  g'ive. 
These  rules  say,  in  estimating  damages,  you  may  take 
into  consideration  plaintiff's  age,  his  health,  what  he 
was  earning  at  the  time  he  was  injured,  what  he  «arns 
or  is  able  to  earn  now,  his  sufferings,  physical  and 
miental,  and  g'ive  him  enoug'h  to  compensate  him  for 
these  losses.  You  first  take  a  man^s  age  and  health, 
and  from  that  try  and  arrive  at  his  expectancy  in  life — 
how  long  he  may  expect  to  live.  Many  insurance  com- 
panies make  it  a  part  of  their  business  to  form  some 
idea  on  that  point,  from  statistics  and  otherwise.  Some 
of  these  companies  take  the  average  life  of  a  thousaad 
men,  say,  and  from  that  arrive  at  about  how  long  a  man 
expects  to  live  ;  and  these  averages  say,  in  this  caae 
here,  that  a  man  22  years  old,  in  good  physical  condi- 
tion, can  reasonably  expect  to  live  40  y-ears  longrer. 
There  are  eminent  men  who  have  g'one  to  work  to  find 
this  out.  Then  you  must  take  into  considera^aom  the 
amount  that  the  man  was  earning  at  the  time  that  he 
was  hurt,  and  consider,  in  conitectioii  with  that,  how 
much  he  can  earn  now,  or  if  he  had  been  totally  disa- 
bled.    At  the  time  he  was  hurt  he  said  be  made  abomt 
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sereu  or  ei^fat  trips  a  week.  He  gpot  $2.25  for  each 
single  trip,  and  he  made  seren  or  eight  of  those  single 
trips ;  pat  it  at  seven,  the  lowest  number.  That  would 
be  about  $16  a  week.  He  made  about  that  much  a  week. 
There  are  four  weeks  and  a  half  in  a  month.  So,  mul- 
tiply sixteen  by  four  and  a  half,  and  that  amonnts  to 
$70  to  $75  ;  about  $900  a  year,  what  he  was  earning. 
Now,  look  at  htm,  and  sav  what  he  is  able  to  earn  now. 
And,  when  you  take  that  into  consideration,  it  is  not 
for  you  to  say  that  he  must  quit  his  chosen  field  of 
labor,  and  go  at  something  else ;  but  oould  he  earn 
anything  in  his  chosen  field  of  labor?  Not  a  dollar. 
They  wouldn't  even  take  him  down  here  to  be  a  flag- 
man, because  he  couldn't  get  about  fast  enough.  They 
taike  one-legged  men  sometimes,  but  not  a  man  who 
hasn't  any  feet  at  all.  They  wouldn't  take  them.  So, 
in  forty  years'  time, — if  you  look  at  it  that  way,  as  you 
have  a  right  to  do, — in  forty  years'  time  he  would  earn 
$36,000.  I  propose  to  present  this  question  of  dam- 
atges  in  its  various  lights,  and  allow  you  to  say  what 
plaintiff  shall  have.  It  might  be  objected  that  $36,000 
would  be  too  much  to  give  plaintiff  for  his  loss  in  earn- 
ings alone ;  that  it  would  not  be  proper  to  give  him,  in 
a  lump,  the  amount  he  would  earn  in  forty  years.  All 
right ;  let  us  look  at  it  in  another  way.  What  amount, 
put  out  at  interest,  would  produce  $900  per  year.  Cal- 
culate it  at  seven  per  cent.,  and  that  is  about  all  the 
interest  you  could  safely  count  on  getting,  and  it  would 
take  about  $13,000.  Now,  add  to  that  enough  to  com- 
pensate him  for  his  physical  suflFerings,  and  then  add 
enough  more  for  his  mental  suffering,  and  you  will 
about  reach  all  we  claim.  Give  him  $50,000.  It  is  not 
too  much  ;  and  you  may  rest  assured  neither  this  court 
nor  any  other  court  will  set  it  aside  as  being  excessive. 
(The  defendant  objected  to  this  argument  of  the  coun- 
sel beginning  with  the  words,  *sorae  of  these  com- 
panies,' and  ending  with  the  words,  *in  40  years'  time 
be  would  earn  $36,000,'  because  it  is  not  a  proper  ka»s 
for  damages  in  a  case  of  this  sort,  and  moved  the  court 
to  exclude  the  same  from  the  jury,  because  it  does  net 
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lay  down  the  proper  rule  for  the  estimate  of  damag-es 
in  a  case  of  this  kind,  and  because  it  is  misleading'. 
The  court  overruled  this  motion  of  the  defendant,  to 
which  ruling"  of  the  court  the  defendant  then  and  there, 
in  open  court,  duly  excepted.)" 

In  his  charg-e  to  the  jury  all  the  trial  judge  said  on 
the  question  of  damag*es  is  as  follows  : 

'*Now,  if  you  should  be  of  the  opinion  that  there  was 
neg'lig'ence  here,  under  the  law  and  the  facts  of  the  case, 
and  the  jurisdiction  of  the  court  is  maintained,  then  the 
next  thing"  is  how  much  damag'es  oug*ht  he  to  have.  And 
on  that  subject  you  will  consjder  the  degree  of  disability, 
— whether  he  has  been  left  by  this  accident  disabled  to 
do  anything.  Well,  there  ain't  much  doubt  about  that. 
There  isn't  much  controversy  about  that  by  counsel, 
because  the  man  is  very  little  able  to  earn  anything 
now.  But  I  say  that  is  to  be  considered,  and  his  age 
when  the  accident  happened,  and  his  capacity  for  earn- 
ing wages  at  and  before  that  time, — that  is  to  be  con- 
sidered. Twenty-two  years  was  his  age.  There  was 
a  suggestion  that  he  might  be  promoted, — certainly, 
but  I  think  that  is  not  insisted  upon.  I  think  that, 
perhaps,  is  going  a  little  beyond  the  rule.  Of  course, 
he  might  be  promoted  to  the  superintendence  of  a  rail- 
road company,  like  the  others,  but  I  say  that  is  going  a 
little  too  far.  But  his  sufferings,  mental  and  phj'si- 
cal —  On  the  idea  of  mental  suffering,  counsel  perhaps 
gave  it  a  pretty  wide  range,  but  I  think  the  rule  is  for 
the  jury  to  consider  sufferings,  mental  and  physical,  as 
you  will  consider  it." 

To  this  part  of  the  charge  the  plaintiff  in  error  duly 
excepted,  and  the  foregoing  remarks  of  counsel  and  the 
charge  of  the  judge  in  relation  to  damages  are  assigned 
as  error. 

The  remarks  of  counsel  stated  an  incorrect  method 
of  arriving  at  the  measure  of  damages,  were 

?*!?^  *' iTeiu  ^^^*''^^»  ^°^  tended  to  mislead  the  jury,  and 
IrcwMT""      there  was  error  in  permitting  the  same  to  go 

to  the  jurv.    In  Railway  Co.  v.  Farr,  12  U.  S. 
App.  520,  528,  6  C."'C.  A.  211,  and  56  Fed.  994,  in  a 
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similar  case,  exactly  the  same  error  was  committed.  In 
relation  to  it  the  learned  judge  announcing  the  opinion 
of  the  court : 

''This  was  a  manifest  error.  The  present  value  of 
the  earnings  of  40  years  to  come,  if  absolutely  assured, 
is  much  less  than  50  per  cent,  of  their  amount,  at  any 
rate  of  interest  that  prevails  in  the  Indian  Territory  ; 
and  when  it  is  considered  how  uncertain  these  earnings 
are,  how  many  chances  of  disability,  disease,  and  dis- 
position, condition  the  probable  earnings  of  a  young 
man,  the  rule  announced  is  absurd.  Nor  was  the  vice 
of  this  argument,  or  of  the  court's  approval  of  it,  any- 
where extracted  in  the  general  charge.  The  judge 
contented  himself  with  the  harmless  remark,  upon  this 
branch  of  the  case,  that  if  the  jury  found  for  the  plain- 
tiff they  should  allow  such  a  sum  as  would  compensate 
him  for  his  pecuniary  loss  sustained,  or  that  he  would 
hereafter  sustain,  by  reason  of  the  disabilities  caused 
by  his  injuries,  but  that  they  should  not  assume  that  he 
was  entirely  incapacitated  because  he  could  not  perform 
the  duties  of  a  brakeman,  but  should  consider  his 
power  to  earn  money  in  other  stations  of  life.  He  no- 
where condemned  the  vicious  and  misleading  rule  for 
measuring  the  plaintiff's  pecuniary  loss  which  the 
plaintiff's  attorney  had  laid  down  and  he  had  approved. 
We  repeat  here  what  we  had  occasion  to  say  in  Rail- 
way Co.  V.  Needham,  3  C.  C.  A.  129,  52  Fed.  371,  377; 
'General  remarks  of  this  character  in  the  course  of  a 
charge,  while  they  may  tend  to  show  that  the  court 
really  entertains  sound  views  of  the  law,  do  not  extract 
the  vice  of  an  erroneous  instruction,  positive  in  its 
terms,  which  directs  the  jury  to  allow  damages  on  a 
wrong  basis.'  Nor  do  these  remarks  of  the  attorney 
constitute  a  fair  argument.  The  jury  is  sworn  to  de- 
termine the  issues  of  the  case  according  to  the  law,  and 
the  evidence  given  them  in  court,  and  no  argument  is 
fair  which  misstates  the  evidence,  or  misleads  the  jury 
cLs  to  the  law." 

In  all  this  we  fully  concur. 

Further  on  in  the  argument  of  the  case  another  coun- 
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sel  for  plaintiff  said  in  part  to  the  jury  : 

••^he  court  will  charge  you  that,  if  you  find  that  the 
plaintiff  is  entitled  to  recover,  then  he  can  recover  yx9i 
compensation  for  all  the  injury  done  him,  including" 
physical  as  well  as  mental  suffering-.  It  is  true  that 
we  have  no  rule  by  which  to  measure  or  weig-h  suffer- 
ing-, pain,  either  physical  or  mental.  You  heard  the 
plaintiff  testify  that  he  would  not  express  in  words  his 
suffering-,  which  has  been  continuous  from  the  injury, 
June  19,  1890,  up  to  the  present.  Now,  what  amount 
will  be  just  to  award  him  for  all  his  suffering'  ?  When 
you  come  to  consider  the  mental  suffering"  will  it  be 
rig-ht  to  exclude  all  consideration  of  what  suffering-  a 
normal  mind  underg-o  in  all  these  long-  years,  when 
contemplating-  the  condition  to  which  the  plaintiff  has 
been  reduced,  so  that,  as  the  evidence  shows  you,  that 
without  those  artificial  limbs  he  has  to  crawl  from  bed 
to  chair  and  from  chair  to  bed  ?  Will  vou  exclad-e  all 
the  suffering-  that  naturally  came  from  young- manhood^s 
hopes  blasted  ;  that  came  from  the  realization  that  he 
was  a  crawling-  pauper,  and  that  he  could  never  hope 
to  marry  ;  that  no  woman  would  marry  a  pauper  ?  I 
will  ask  any  husband  on  that  jury,  I  ask  any  father  on 
that  jury,  can  you  measure  the  comfort  and  the  joy 
that  a  life  with  a  loving-  wife  has  broug-ht  you  in  dollars 
and  cents  ?  Can  you  say  how  much  money  wauld  com- 
pensate you  for  being-  deprived  of  any  pleasure  of  life 
as  you  step  about  in  full-grown  manhood,  6  feet  in 
your  stocking  feet  and  22  years  old  ?  How  much  money 
would  compensate  you  to  deprive  you  of  the  power  of 
creating-  your  kind,  and  transmitting  your  blood  and 
your  name  to  your  child  ?  (The  defendant  objected  to 
and  moved  to  rule  out  that  part  of  the  arg-ument  of 
counsel  beg-inning-  with  the  words,  'I  will  ask  any  hus- 
band,' and  ending-  with  the  words,  *name  to  your  child/ 
because  there  is  no  such  evidence  as  will  support  it  is 
this  case ;  which  motion  the  court  overruled,  and  tiie 
defendant  then  and  there  in  open  court,  duly  excepted. 
Counsel  continuing* :)  I  do  not  say  that  tbere  is  a  scin- 
tilla of  evidence  in  this  case  tliat  this  man  was  deprived 
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of  his  g'enitzd  organs,  of  his  physical  power  to  g^  child, 
or  fais  physical  pewer  to  enjoy  connection  with  woman. 
I  didn  t  get  down  to  so  low  aiid  brtvtal  a  plane  as  that. 
There  is  no  such  evidence.  But  I  ask  you,  as  comnMni- 
sense  men,  tell  me  where  you  will  find  on  the  face  of 
this  globe  his  equal  in  society,  his  equal  in  intelligence, 
hts  equal  in  position,  amd  his  equal  in  physical  condi- 
tion, a  woman  who  would  marry  that  man,  cut  up  and 
shriveled  up  as  he  is.  Who  would  do  it  ?  Tell  me,  if 
in  all  this  broad  land  you  could  find  a  woman,  as  I  said, 
his  equal  in  intelligence  and  position,  who  would  volun- 
tarily consent  to  become  his  wife  and  become  the  mother 
of  a  pauper  child  ?  And  what  sort  of  children  does  a 
pauper  beget?  That  is  what  is  the  matter  with  this 
country  now.  You  frequently  hear  it  said  that  pauper- 
ism and  crime  go  hand  in  hand.  In  one  sense  of  the 
word,  just  as  the  mother  walks  along  with  her  child, — 
the  hand  of  the  little  pauper  child  in  hers, — just  so 
pauperism  and  crime  go.  When  you  make  a  man  and 
woman  paupers,  and  whenever  those  paupers  beget 
children  and  bring  pauper  children  into  this  world,  the 
chances  are  very  strong  that  the  whole  brood  will  be 
criminal.  (The  defendant  objected  to  and  moved  the 
court  to  exclude  that  part  of  the  argument  of  counsd 
from  the  jury  beginning  with  the  words,  'I  do  not  say,* 
and  ending  with  the  words,  *the  w-hole  brood  will  be 
criminal,'  because  it  is  not  a  legitimate  basis  of  dam- 
ages, does  not  lay  down  the  proper  rule  for  the  esti- 
mate of  damages  in  a  case  of  this  kind,  and  is  unfair 
and  misleading;  which  motion  the  court  overruled, 
and  the  defendant  then  and  there,  in  open  court,  duly 
excepted. ' ' 

So  fsLT  as  the  record  shows,  the  trial  judge  permitted 
the  foregoing  remarks  to  go  to  the  jury  with  his  quasi 
approval.  There  was  nothing  in  the  complaint  or  in 
the  evidence  to  warrant  such  argument.  The  remarks 
were  an  appeal  to  the  sympathies  of  the  jury  on  matters 
entirely  outside  of  the  case,  and  were  calculated  to 
aix>use  the  prejudice  and  mislead  the  jury  as  to  the 
proper  rale  of  damages  as  well  as  on  other  issues  in 
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the  case.  That  these  objectionable  appeals  to  the 
prejudices  of  the  jury  did  mislead  them,  and  procure  a 
verdict  on  a  false  basis,  somewhat  appears  by  the 
amount  of  the  verdict  actually  rendered,  which  is 
sufficiently  larg-e  at  the  legal  rate  of  interest  in  the 
state  of  Alabama,  to  give  the  defendant  in  error  an 

income  in  excess  of  what  he  could  have 
RViiiweError.  earned  if  he  had  not  been  injured,  and  had 
continued  a  railroad  brakeman  during"  his 
natural  life,  and  at  his  death  leave  his  capital  intact. 
We  understand  the  g-eneral  rule  to  be  that  the  remarks 
of  counsel  to  the  jury  on  the  merits,  to  constitute 
reversible  error,  must  be  objected  to  at  the  time,  be 
unwarranted  by  the  pleadine^s  and  evidence,  have  a 
tendency  to  mislead  or  prejudice  the  jury,  and  be  to 
more  or  less  extent  approved  by  the  trial  judge. 

The  bill  of  exceptions  shows  the  following"  pro- 
ceedings : 

''And  the  defendant  then  and  there  requested  the 
court  to  give  the  following  written  charge  :  '(14)  The 
court  charges  the  jury  that  rule  number  126,  set  out  in 
plea  number  8  of  defendant,  is  a  reasonable  rule,' — 
which  charge  the  court  g'ave,  with  the  modification 
thereto  as  appears  in  this  bill  of  exceptions  in  the  oral 
charge  of  the  court ;  to  which  modification  of  said 
charge  the  defendant  then  and  there  in  open  court, 
and  in  the  presence  of  the  jury,  before  the  jury  with- 
drew, duly  excepted.  And  the  defendant  then  and 
there  requested  the  court  to  give  the  following  written 
charge  :  '(15)  The  court  charges  the  jury  that  if  they 
believe  from  the  evidence  that  the  plaintiff  disobeyed 
said  rule  number  126,  as  set  out  in  plea  number  8  of 
defendant,  and  did  not  examine  said  link  to  see  if  it 
was  in  proper  condition,  and  that  such  disobedience  of 
said  rule  contributed  proximately  to  his  own  injury, 
then  he  cannot  recover,' — which  charge  the  court 
refused  to  give  ;  to  which  action  of  the  court  in  refus- 
ing to  g'ive  said  charge  the  defendant  then  and  there  in 
open  court,  and  in  the  presence  of  the  jury,  before  the 
jury   withdrew,   duly   excepted.     And  the   defendant 
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then  and  there  requested  the  court  to  give  the  follow* 
ing-  written  charge  :  '(16)  The  court  charges  the  jury 
that  rule  number  242,  as  set  out  in  plea  number  9  of 
defendant,  is  a  reasonable  rule,' — which  charge  the 
court  gave,  with  the  modification  thereto  as  appears  on 
this  bill  of  exceptions  in  the  oral  charge  of  the  court ; 
to  which  modification  of  said  charge  the  defendant  then 
and  there  in  open  court,  and  in  the  presence  of  the 
jury,  before  the  jury  withdrew,  duly  excepted.  And 
the  defendant  then  and  there  requested  the  court  to 
give  the  following  written  charge :  \17)  The  court 
charges  the  jurv  that  if  they  believe  from  the  evidence 
that  the  plaintiff  disobeyed  rule  number  242,  as  set  out 
in  defendant's  plea  number  9,  and  did  not  examine  the 
link  to  see  if  it  was  in  proper  condition,  and  that  such 
disobedience  of  said  rule  contributed  proximately  to 
his  own  injury,  then  he  cannot  recover,' — which  charge 
the  court  refused  to  give  ;  to  which  action  of  the  court, 
in  refusing  to  give  such  charge,  the  defendant  then  and 
there  in  open  court,  and  in  the  presence  of  the  jury, 
before  the  jury  withdrew,  duly  excepted.  And  the 
defendant  then  and  there  requested  the  court  to 
give  the  following  written  charge :  *(18)  The  court 
charges  the  jury  that  rule  number  245,  as  set  out  in 
defendant's  plea  number  10^  is  a  reasonable  rule,' — 
which  charge  the  court  gave.  And  the  defendant  then 
and  there  requested  the  court  to  give  the  following 
written  charge  :  *(1^)  '^he  court  charges  the  jury 
that  if  they  believe  from  the  evidence  that  the  plaintiff 
disobeyed  rule  245,  as  set  out  in  defendant's  plea  num- 
ber 10,  and  did  not  inspect  or  aid  the  conductor  in 
inspecting  the  cars  when  the  train  stopped  for  water 
or  for  other  trains,  and  that  such  disobedience  of  said 
rule  contributed  proximately  to  his  own  injury,  then 
he  cannot  recover,' — which  charge  the  court  refused 
to  give ;  to  which  action  of  the  court,  in  refusing  to 
give  said  charge,  the  defendant  then  and  there  in  open 
court,  and  in  the  presence  of  the  jury,  before  the  jury 
withdrew,  duly  excepted.  And  the  defendant  then 
and  there  requested  the  court  to  give  the  following 
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written  charge  :  *(20)  Tbe  court  charges  the  jury  that 
inasmuck  a»  the  pkdntiff  had  possessknr  of  the  ri»Ve 
kook  of  tbe  defendant  corporation,  and  read  the  roles 
pertaining*  to  sigcnals,  he  is  char^^ed  with  notice  of  tbe 
other  rales  in  the  said  book  pertaining:  to  the  duties  of 
freight  brakemen^' — which  charge  the  court  refused  to 
f^tve ;  to  which  action  of  the  court  in  refusing  to  give 
said  charge  the  defendant  then  and  there  in  open  court, 
and  in  the  presence  of  the  jury,  before  the  jury  with- 
drew, duly  excepted.  «  *  «  And  the  defendant 
then  and  there  requested  the  court  to  give  the  follow- 
ing written  charge  :  *(22)  The  plaintiff,  in  hiring  his 
service  to  the  defendant  as  a  brakeman.,  is  to  be  con- 
sidered as  bound  to  have  the  skill  and  knowledge 
requisite  to  the  proper  performance  of  the  duties  per- 
taining to  that  position,  and  be  is  to  be  conclusively 
presumed,  if  he  bad  access  to  the  rules  of  the  company 
touching  the  performance  of  those  duties,  to  have 
known  such  rules  ;  and  if  it  appears  from  the  evidence 
that  the  rules  required  tbe  plaintiff,  as  brakeman,  to 
inspect  and  examine  the  links  and  drawheads  in  the 
train,  then,  if  such  examination  would  have  disclosed 
the  defect  in  said  link,  the  plaintiff  cannot  recover,  for 
his  failure  toexamine  the  said  appliances  was  negligence 
which  precludes  his  recovery.  If,  on  the  other  hand, 
such  examination  would  not  have  disclosed  such  defect, 
the  same  being  latent,  the  defendant  is  not  responsible 
therefor,  and  the  accident  is  to  be  taken  as  embraced 
in  the  risks  of  the  service,  for  which  there  cau  be  no 
recovery,' — which  charge  the  court  refused  to  give ; 
to  which  action  of  the  court,  in  refusing  to  give  such 
charge,  the  defendant  then  and  there  in  open  court,  and 
in  the  presence  of  the  jury,  before  the  jury  withdrew, 
duly  excepted." 

The  record  further  shows  the  modifications  of  the 
trial  judge  in  relation  to  rules  126  and  242,  as  follows  : 

«» '(14)  The  court  charges  the  jury  that  rule  No.  126, 
set  out  in  plea  No.  8  of  defendant,  is  a  reasonable  rule.' 
The  Court :  I  suppose  I  may  say  that,  but,  of  course, 
it  must  be  shown  that  the  plaintiff  knew  of  this  rule  or 
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had  the  ttieans  of  knowiti|f.  With  that  tmderafauiditig 
I  give  the  charg'e.  '(16)  The  court  chargces  the  jury 
thad;  rule  No.  242,  as  set  out  in  plea  No.  9  of  defendant, 
19  a  reasonable  rule. '  The  Court :  A  reasonable  rule, 
but  it  must  be  brougrht  home  to  the  knowledge  of  the 
plaintiff.  Not  only  so,  h\xk  it  must  not  be  a  rule  that 
tends  to  shift  the  burden  of  the  duty  which  rested  upon 
the  defendant  railroad  company  to  furnish  reasonably 
safe  appliances  for  the  operation  of  its  train." 

The  specific  instructions  requested  as  to  rules  126, 
242,  and  245>  although  strikingly  pertinent  as  to  sub- 
ject-matter to  the  case  in  hand,  were  properly  refused 
by  the  trial  judge,  because  they  do  not  recite,  as  a 
prerequisite  to  their  application,  that  the  jury  should 
find  from  the  evidence  that  the  plaintiff  in  the  court 
below  had  access  to,  or  was  charged  with  notice  of, 
the  rules  of  the  company,  and  for  this  we  fcnd  no  error 
m  the  refusals' to  charge  as  requested.  The  charge 
requested  above,  numbered  22,  however,  is 
not  open,  to  the  same  objection,  and  should  |JlJ5f"Ji,flX|i; 
lave  been  given  to  the  j.ury.  There  was  |j52!?to,™ 
evidence  tending  to  show  that  the  plaintiff  u«ii«riuik.* 
below  had  access  to  the  rules  of  the  com- 
pany, and  be  testified  himself  that  he  had  examined  the 
said'  rules  for  the  purpose  of  finding  out  his  duty  in 
regard  to  signals.  The  rules  are  reasonable,  and  the 
trial  court  so  held,  and  the  propositions  of  law  con- 
tained in  the  requested  charge  are  sound,  and  applica- 
ble to  the  facts  of  the  case.  If  the  defendant  in  error 
had  access  to  the  rules  of  the  railway  company,  and 
was  charged  with  notice  of  their  requirements,  and  such 
rules  were  reasonable,  and  required  the  defendant  in 
error,  as  a  brakeman  on  the  train,  to  inspect  the  links 
and  drawheads,  and  the  defendant  in  error  neglected 
to  make  such  inspection,  which  inspection  would  have 
shown  the  defective  character  of  the  link  which  caused 
the  accident,  resulting  in  the  injuries  complained  of,  it 
is  clear  that  the  defendant  in  error,  by  his  own  negli- 
gence, contributed  to  his  own  injury.  If,  on  the  other 
hand,  a  proper  inspection  would  not  have  shown  the 
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defective  character  of  the  link  causing*  the  accident, 
because  the  defect  was  latent,  ^nd  not  discoverable  on 
inspection,  then  it  is  clear  that  the  defendant  in  error 
cannot  recover,  because  the  accident  and  his  resulting- 
injuries  were  the  afesumed  risks  of  his  service  ;  and 
this  conclusion  is  strengthened,  for  this  case,  when  we 
consider  that  the  defective  link  was  not  one  furnished 
directly  by  the  railroad  company,  but  came  with  a  for- 
eign throug-h  car,  which  the  railroad  company  was 
bound  to  forward  without  delay,  and  without  such 
opportunities  to  inspect  as  existed  in  relation  to  its  own 
cars.  When  through  cars  are  received  from  a  foreig'n 
road,  an  inspection  by  train  employees  is  about  the  only 
inspection  practicable.  The  rules  of  the  plaintiff  in 
error  required  such  inspection  on  the  part  of  the  de- 
fendant in  error,  and  if  he  oug*ht  to  have  made  it,  and 
did  not,  or  if  he  made  it  and  the  defect  was  latent,  and 
the  defective  link  was  the  cause  of  the  accident,  then 
the  defendant  in  error  should  not  recover. 

There  is  no  question  but  that  railroad  corporations 
should  require,  at  their  peril,  cars,  their  coupling's  and 

appliances,  to  be  reasonably  inspected  by 
p"rei?ii'*caJl.       Competent  agents,   and   that    the  ordinary 

employee  may  rely  on  such  inspection,  nor 
that  this  applies  to  cars  received  for  through  transit 
from  other  roads  as  well  as  its  own  ;  but  it  does  not 
follow  that  what  may  be  reasonable  inspection  for  a 
home  car  shall  be  demanded  as  alone  reasonable  for  a 
foreign  car,  received  for  through  transit.  The  time, 
place,  and  general  opportunity  for  inspection,  and  the 
fact  that  the  foreign  car  comes  to  hand  as  one  actually 
on  trial,  showing  its  fitness,  all  should  be  considered, 
in  view  of  the  rapid  transit  now  furnished  by  the  rail- 
road companies,  and  demanded  by  the  business  public. 
Every  trainman  of  ordinary  intellig*ence  and  experience 
knows  that  there  is  and  must  be  a  decided  difference  in 
the  inspection  possible  between  the  home  cars  and  the 
foreign  cars  on  through  trains,  and  it  is  not  unreason- 
able to  hold  that  what  necessary  risks  attend  the  in- 
spection of  the  latter  are  risks  of  the  service.     We  are 
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aware  that  ihe  adjudged  cases  are  not  wholly  with  us 
on  the  matter  of  the  inspection  required  of  foreig^n 
tlirough  cars,  but,  until  the  supreme  court  of  the  United 
States  shall  speak  to  the  contrary,  we  must  hold  with 
those  cases  which  recognize  the  actual  situation, — the 
actual  way  the  business  is  and  must  be  carried  on,  if 
carried  on  at  all, — rather  than  with  those  cases  which 
tend  to  make  the  railroad  companies  absolute  insurers 
against  all  the  risks  of  a  well-known  dangerous  em- 
ployment. 

In  Railroad  Co.  v.  Meyers,  22  C.  C.  A.  268,  76  Fed. 
443,  445,  it  is  said  : 

'*If  a  car  be  accepted  for  transportation  over  the  road 
of  the  receiving  company,  it  is  clear  that  defects  which 
are  'visible  or  discoverable  by  ordinary  inspection'  must 
be  repaired  sufficiently  to  make  the  use  of  the  car  rea- 
sonably safe.  Railroad  Co.  v.  Herbert,  116  U.  S.  642, 
6  Sup.  Ct.  590." 

In  Mackin  v.  Railroad  Co.,  135  Mass.  201,  205,  the 
supreme  judicial  court  of  Massachusetts  says  : 

"In  the  present  case,  however,  it  appears  that  the 
car  was  not  owned  by  the  defendant,  but  came  from 
the  west,  and  was  received  upon  the  defendant's  road 
at  its  western  terminus,  at  Greenbush,  and  was  drawn 
to  Boston,  and  thence  toBrooklitie  ;  and  it  is  contended 
by  the  defendant,  as  the  true  construction  of  the  bill  of 
exceptions,  that  the  destination  of  the  car  when 
received  was  Brookline,  and  that  the  defendant  did  not 
use  it  in  the  local*  business  of  the  corporation,  but 
merely  drew  it  to  its  original  destination,  and  unloaded 
it,  and  was  about  to  draw  it  back  to  Boston,  to  be  in 
readiness  for  its  return  to  the  West.  These  latter 
facts  •  are  not  stated  in  express  terms,  but,  if  true 
(although,  perhaps,  the  mere  ownership  is  not  mate- 
rial), a  car  so  received,  while  in  transit  to  its  destina- 
nation,  and  until  ready  for  such  inspection  as  would 
be  suitable  and  necessary  in  preparation  for  its  return, 
would  not  come  within  the  rule  applicable  to  machinery 
and  appliances  furnished  by  the  defendant.  According 
to  the  course  of  business,  well  known  to  the  plaintiff, 
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and  notorious,  the  defendant  was  in  the  habit  of  receiv- 
ing many  such  cars  daily,  and  drawings  them  over  its 
road  as  a  part  of  its  freigfht  trains.  Even  in  tHe 
absence  of  any  statute  or  special  contract,  reg'ulating 
the  terms  of  receiving  and  drawing  such  cars,  the 
defendant  was  bound,  as  a  common  carrier,  to  receive 
and  draw  them.  Vermont  &  M.  R.  Co.  v.  Fitchburg 
R.  Co.,  14  Allen,  462,  469.  The  obligation  of  drawing 
cars  over  its  road  would  not  extend  to  such  as  were  in 
an  unsafe  condition  ;  but,  as  to  cars  so  received,  the 
duty  of  the  defendant  is  not  that  of  furnishing  proper 
instrumentalities  for  service,  but  of  inspection,  and 
this  duty  is  performed  by  the  employment  of  sufficient 
competent  and  suitable  inspectors,  w^ho  are  to  act 
under  proper  superintendence,  rules,  and  instructions  ; 
and,  however  it  may  be  as  to  other  cars,  the  inspectors 
must  be  deemed  to  be  engaged  in  a  common  employ- 
ment with  the  brakemen  as  to  such  cars  while  in  tran- 
sit, and  until  ready  to  be  inspected  for  a  new  service." 

Goodrich  v.  Railroad  Co.,  116  N.  Y.  398,  22  N.  E. 
397,  holds  that  a  railroad  corporation  owes  to  its  em- 
ployees the  same  duty  of  inspecting  the  cars  of  another 
company  used  upon  its  own  road  as  if  they  were  its  own, 
and  is  responsible  for  the  consequences  of  such  defects 
as  would  be  discovered  by  ordinary  inspection  ;  and 
the  opinion  of  the  court  of  appeals  of  New  York  is 
instructive,  so  far  as  applicable  to  the  facts  of  the 
present  case,  and  we  quote  : 

'*It  was  decided  in  Gottlieb  v.  Railroad  Co.,  100  N. 
Y.  462,  3  N.  E.  344,  that  a  railroad  company  is  bound 
to  inspect  the  cars  of  another  company  used  upon  its 
road,  just  as  it  would  inspect  its  own  cars  ;  that  it 
owes  this  duty  as  master,  and  is  responsible  for  the 
consequences  of  such  defects  as  would  be  disclosed  or 
discovered  by  ordinary  inspection ;  that  when  cars 
come  to  it  from  another  road,  which  have  defects  visible 
or  discernible  by  ordinary  examination,  it  must  either 
remedy  such  defects  or  refuse  to  take  them.  This 
duty  of  examining  foreign  cars  must  obviously  be  per- 
foAied  before  such  cars  are  placed  in  trains  upon  the 
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defendant's  road  or  furnished  to  its  employees  for 
transportation.  When  so  furnished,  the  employees 
whose  duty  it  is  to  manage  the  trains  have  a  rig-ht  to 
assume  that,  so  far  as  ordinary  care  can  accomplish  it, 
the  cars  are  equipped  with  safe  and  suitable  appliances 
for  the  discharge  of  their  duty,  and  that  they  are  not 
to  be  exposed  to  risk  or  danger  through  the  negligence 
of  their  employer.  The  defect  complained  of  in  this 
case  was  obvious  and  discernible  to  the  most  ordinary 
inspection,  and  could  have  been  easily  remedied.  It  is 
argued  by  the  defendant  that  it  had  fulfilled  its  duty 
when  it  had  furnished  for  the  use  of  its  employees 
crooked  links,  which  could  be  used  in  coupling  together 
cars  upon  which  the  bumpers  were  of  different  heights. 
We  do  not  think  that  in  this  case  that  fulfilled  the 
measure  of  defendant's  obligation.  It  could  not  be  so 
held  unless  it  was  the  duty  of  the  plaintiff  to  examine 
and  inspect  the  cars  to  ascertain  whether  the  coupling 
appliances  were  in  proper  condition.  The  duty  of 
examination,  like  the  duty  of  furnishing  proper  ma- 
chinery and  appliances  in  the  first  instance,  rests  upon 
the  master.  Fuller  v.  Jewett,  80  N.  Y.  46  ;  Gottlieb 
V.  Railroad  Ca,  supra.  And  the  degree  of  vigilance 
required  from  a  railroad  corporation  in  this  respect  is 
measured  by  the  danger  to  be  apprehended  and  avoided. 
Ellis  V.  Railroad  Co.,  95  N.  Y.  546  ;  Salters  v.  Canal 
Co.,  3  Hun.  338.  While  in  the  case  of  corpora- 
tions the  performance  of  this  duty  must  be  committed 
to  employees,  there  is  no  presumption  that  it  rests 
upon  any  particular  individual.  It  is  not  within  tl^e 
apparent  scope  of  a  brakeman's  duty,  and  does  not 
necessarily  rest  upon  him.  In  the  absence  of  all  evi- 
dence upon  the  subject,  we  cannot,  therefore,  presume 
that  the  examination  and  inspection  of  the  particular 
cars  in  question  had  been  committed  to  the  plaintiff, 
and,  unless  it  had,  he  had  a  right  to  assume  that  the 
master's  duty  had  been  performed  by  those  having  it 
in  charge,  and  that  the  coupling  appliances  upon  the 
cars  were  adequate  to  the  performance  of  his  work, 
without  extraordinary  risk  or  danger."  Pages  401, 
403,  116  N.  Y.,  and  page  397,  22  N.  E. 
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In  the  present  case,  was  it  the  duty  of  the  plaintiff 
below  to  examine  and  inspect  the  cars,  to  ascertain 
whether  the  coupling*  appliances  were  in  proper  condi- 
tion ?  The  determination  of  this  question  should  have 
been  submitted  to  the  jury,  when  it  was  properly  pre- 
sented, as  we  think  it  was,  in  requested  charg-e  No. 
22,  above  set  out. 

There  are  many  other  important  questions  presented 
by  the  assignment  of  errors,  but  we  do  not  think  it 
necessary  to  pass  upon  them,  because  the  judges  are 
not  agreed  as  to  their  proper  disposition,  and  as,  from 
those  assignments  we  have  considered,  it  is  necessary 
to  reverse  and  remand,  we  indulge  in  the  hope  that  on 
another  trial  such  questions  may  be  eliminated,  or  else 
so  ruled  that  error  will  not  lie  thereon.  The  judgment 
of  the  circuit  court'  is  reversed,  and  the  cause  is 
remanded,  with  instructions  to  award  a  new  trial. 

Maxey,  District  Judge.  I  concur  in  the  judgment 
of  reversal  as  announced  by  the  presiding  judge  ;  but 
I  cannot  assent  to  the  proposition,  maintained  by  him, 
that  the  twenty-second  special  instruction,  requested 
by  the  plaintiff  in  error,  should  have  been  submitted 
to  the  jury.  The  trial  court  properly  refused  the  in- 
struction, because  it  did  not  embody  correct  principles 
of  law.  It  was  the  duty  of  the  plaintiff  in  error,  as 
master,  and  not  that  of  a  mere  subordinate  employee, 
as  was  the  defendant  in  error,  to  inspect  the  couplings 
of  the  train,  with  the  view  of  discovering  and  remedy- 
ing defects  in  the  appliances.  Railroad  Co.  v.  Mackev, 
157  U.  S.  72,  15  Sup.  Ct.  491  ;  Goodrich  v.  Railroad 
Co.,  116  N.  Y.  398,  22  N.  E.  397  ;  Gottlieb  v.  Railroad 
Co.,  100  N.  Y.  462,  3  N.  E.  344 ;  Railroad  Co.  v.  Her- 
bert, 116  U.  S.  642,  6  Supt.  Ct.  590;  Railway  Co.  r. 
Daniels,  152  U.  S.  684,  14  Sup.  Ct.  756. 

McCoRMiCK,  Circuit  Judge,  dissents. 

NOTE. 

Inspection  of  Foreign  Cars. — A  railroad  company  is  bound  to  in- 
spect the  cars  of  another  company  used  by  its  road,  just  as  it  would 
inspect  its  own  cars  ;  it  owes  this  duty  as  master,  and  it  is  respon- 
sible for  the  consequences  of  such  defects  as  could  be  discovered  by 
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ordioary  iaspection ;  when  cars  come  in  from  another  road  which 
have  defects  discernible  by  ordinary  examination,  it  must  either 
remedy  such  defects  or  refuse  to  take  the  cars.  Mackey  v.  Balti- 
more &  P.  R.  Co.,  8  Mackey  (D.  C.)  282;  Sack.z'.  Dolese,35IU.  App. 
636;  Mateer  v,  Missouri  Pac.  R.  Co.  (Mo.),  15  S.  W.  Rep.  970;  Gut- 
ride^e  v.  Missouri  Pac.  R,  Co.,  94  Mo.  468,  13  West.  Rep*  644,  7  S.  W. 
Rep.  476. 

It  is  the  duty  of  a  railroad  company  to.  inspect  a  freig^ht  car,  and 
to  see  that  it  is  reasonably  tit  for  service  before  it  is  received  from 
another  company,  and,  in  the  event  that  a  freig'ht  car  is  received 
with  a  brake  beam  in  such  a  defective  condition  that  a  brakeman 
whose  duty  it  is  to  couple  the  foreign  car  with  those  used  by  the 
company  receiving  it,  is  injured  in  the  attempt  to  make  such  coup- 
ling-^  and  the  brakeman  had  no  knowledge  of  the  defective  condi- 
tion of  the  brake  beam,  and  it  could  not  be  readily  seen,  the  com- 
pany that  employs  him  and  received  such  car  in  a  defective  condition 
is  liable  for  his  injury.  Missouri  Pac.  R.  Co.  v.  Barber,  44  Am.  & 
Eng.  R.  Cas.  523,  44  Kan.  612,  24  Pac.  Rep.  969. 

The  same  inspection  must  be  given  by  a  railway  company  to  for- 
eign cars  received  by  it  as  is  given  to  its  own  cars.  Bennett  v.  North- 
ern Pac.  R.  Co.,  48  Am.  &  Eng.  R.  Cas.  182,  2  N.  Dak.  112,  49  N.  W. 
Rep.  408.  And  the  company  owes  this  duty  as  master,  and  is  re- 
sponsible for  injuries  to  servants  caused  by  such  defects  as  would 
be  discovered  by  ordinary  inspection.  Goodrich  v.  New  York  C.  & 
H.  R.  R.  Co.,  41  Am.  &l  Eng.  R.  Cas.  259,  116  N.  Y.  398,22  N.  E.  Rep. 
397,  26  N.  Y.  S.  R.  767,  5  L.  R.  A.  750. 

The  obligation  of  a  railroad  company  towards  its  employees  to 
furnish  safe  cars,  machinery,  etc.,  extends  to  cars  which  it  receives 
from  another  company  under  a  general  agreement  for  transporting 
them  over  its  road.  'It  is  bound  to  inspect  cars  brought  to  its  road 
under  such  agreement,  and  to  reject  them  if  obviously  defective, 
equally  with  cars  which  it  owns.  Gottlieb  ik  New  York,  L.  E.  &  W. 
R.  Co.,  24  Am.  &  Eng.  R.  Cas.  421,  100  N.  Y.  462,  3  N.  E.  Rep.  344  ; 
Pennsylvania  R.  Co.  v,  Snyder  (Ohio),  45  N.  E.  Rep.  559.  It  is  the 
duty  of  a  railway  company  to  use  the  same  care  to  protect  its  em- 
ployees from  injuries  from  a  defective  foreign  car  received  by  it 
that  it  would  have  owed  if  the  car  had  been  its  own.  International 
&  G.  N.  R.  Co.  V.  Keenan,  44  Am.  &  Eng.  R.  Cas.  607,  78  Tex.  294, 
14  S.  W.  Rep.  668;  Fay  v,  Minneapolis  &  St.  L.  Ry.  Co.,  11  Am.  <& 
Eng.  R.  Cas.  193,  30  Minn.  231,  15  N.  W.  Rep.  241. 

In  making  such  inspection  all  precautions  against  the  use  of  im- 
proper cars  must  be  adopted  with  reference  to  reasonable  despatch. 
Smith  V,  Potter,  2  Am.  &  Eng.  l^.  Cas.  140,  46  Mich.  258,  9  N.  W. 
Rep.  273.  And  the  company  will  not  be  held  liable  for  hidden  de- 
fects which  could  not  be  detected  by  such  an  inspection  as  the  exi- 
gencies of  traffic  will  permit.  Chicago,  St.  L.  &  P.  R.  Co.  v.  Fry, 
131  Ind.  319,  28  N.  E.  Rep.  989. 

The  rule  as  to  the  inspection  of  foreign  cars  does  not  apply  to 
companies  or  persons  on  whose  sidings  loaded  cars  are  delivered  for 
the  purpose  of  permitting  the  owner  of  the  siding  to  unload  the 
freight.    McMullen  v,  Carnegie,  158  Pa.  St.  518,  27  Atl.  Rep.  1043. 

And  a  railway  company  is  not  liable  to  its  employees  for  failing 
to  inspect  cars  received  from  another  line,  so  as  to  see  that  they  are 
properly  loaded*    Mexican  C.  R.  Co.  v,  Shean  (Tex.),  18  S.  W.  Rep. 
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151 ;  Dewey  v,  Detroit,  G.  H.  &  M.  R.  Co.,  97  Mich.  329,  52  N.  W. 
Rep.  942,  56  N.  W.  Rep.  756. 

The  company  does  not  owe  to  its  employees  the  duty  of  inspect- 
ing- and  testing-  a  loaded  foreig-n  car  before  receiving-  it  with  the 
same  deg-ree  of  care  and  thoroug-hness  with  which  it  should  inspect 
and  test  a  car  bought  or  manufactured  by  it  before  using*.  Ballou 
V*  Chicago,  etc.,  R.  Co.,  54  Wis.  257. 

In  respect  to  foreig-n  cars,  the  company  transporting-  them  does 
not  warrant  that  they  are  free  from  latent  defects  which  a  thorough 
testing  would  disclose  ;  but  its  only  duty,  as  to  its  employees,  in 
reg-ard  to  such  cars,  is  to  have  them  properly  inspected.  Chicago  & 
A.  R.  Co.  V,  Bragonier,  11  Brad.  (111.  App.)  516. 

The  most  important  and  the  best  reasoned  case  on  the  duty  of  a 
railroad  company  as  to  the  inspection  of  **foreign"  cars  is  the  case 
of  Richardson  v.  Great  Eastern  Ry.  Co.,  L.  R.  10  C.  P.  486,  reversed 
in  Iv.  R.  1  C.  P.  D.  342.  In  that  case  the  plaintiff,  a  passenger  rid- 
ing on  defendant's  road,  was  injured  by  the  car  in  which  he  was 
riding  being  struck  by  the  "brake  van**  of  a  passing  coal  train.  The 
accident  was  caused  by  a  defect  in  the  axle  of  a  coal  car  in  the  coal 
train  which  caused  the  axle  to  break,  and  resulted  in  throwing  the 
**brake  vans"  off  the  rails  and  against  the  passenger  train.  The  coal 
car  in  question  belonged  to  the  B.  Wagon  Co.,  but  that  company  had 
leased  it  to  a  colliery  company.  It  was  received  into  the  defend- 
ant's line  for  transportation  at  Peterborough  from  the  Midland  Ry. 
Co.,  and  was  loaded  with  coal  at  the  time.  The  Great  Eastern  Ry. 
was  in  the  habit  of  receiving  a  large  number  of  cars  from  other 
roads  at  Peterborough — as  many  as  25,000  weekly.  On  arrival  at 
Peterborough,  foreign  cars  were  inspected  by  the  company  by  ham- 
mering the  tires  of  wheels  and  by  a  general  overlooking  of  the  cars. 
On  the  arrival  of  the  car  in  question  at  Peterborough  it  was  inspected 
and  two  defects  were  discovered.  The  camber  of  one  of  the  springs 
was  off,  and  one  of  the  timbers  was  cracked.  The  defect  in  the  axle, 
a  crack,  one  and  a  quarter  inches  deep  and  extending  to  the  surface 
of  the  axle,  was  not  discovered,  and  could  not  have  been  discovered 
without  scraping  the  grease  and  dirt  off  the  axle  and  minutely  ex- 
amining it.  The  car  was  sent  to  the  B.  Wagon  Co.  for  repairs. 
They  replaced  the  camber,  but  as  to  the  crack  in  the  timber,  inas- 
much as  it  did  not  make  the  car  unsafe  and  as  the  repairing  of  it 
would  involve  unloading  the  car,  the  B.  Wagon  Co.  did  not  repair 
it,  but  wrote  on  the  car  **Stop  at  Peterborough  for  repairs  when 
empty.**  The  car  was  then  redelivered  to  defendant  for  transpor- 
tation to  London,  and  the  accident  occurred  while  car  was  being 
thus  transported.  The  jury  brougjat  in  a  special  verdict.  The  jury 
were  asked  :  First,  whether  the  defect  in  the  axle  was  discoverable 
upon  any  fit  and  careful  examination  of  it ;  they  answered  "yes.** 
Second,  whether  it  was  the  duty  of  the  company  to  examine  the  axle 
by  scraping  off  the  dirt  and  minutely  looking  at  it — so  minutely  as 
to  enable  them  to  see  the  crack,  and  so  to  prevent  or  remedy  the 
mischief ;  to  which  the  jury  answered  *'no.'*  Third,  it  that  was  not 
their  duty  upon  the  first  view  of  the  truck,  did  it  become  their  duty 
when,  on  having  discovered  the  defects  in  the  spring  and  in  the 
timber,  they  ordered  the  car  to  be  repaired,  and  it  remained  upon 
their  premises  four  or  five  days  for  that  purpose.  To  this  the  jury 
answered  that  it  was  their  duty  to  require  of  the  B.  Wagon  Co.  some 
distinct  assurance  that  it  had  been  examined  and  repaired.    The 
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Court  of  Common  Pleas  held  that  the  plaintifiF  was  entitled  to  a 
judg-ment  on  the  special  iinding-s.  Ik)rd  Coi«BRIDGB  bases  his  opin- 
ion on  the  omission  of  the  company  to  satisfy  itself  that  the  B. 
Wagon  Co.  had  made  a  thorough  examination  of  the  car,  in  accord- 
ance with  its  duty  as  found  by  the  jury  In  their  third  finding.  This 
judgment  was  reversed  by  the  Court  of  Appeals,  and  a  judgment 
was  ordered  for  the  defendant.  The  court  held  that  on  the  first  two 
findings  the  defendant  was  entitled  to  a  judgment ;  that  the  third 
finding  must  be  thrown  out,  for  the  reason  that  there  was  no  evi- 
dence authorizing  the  jury  to  find  that  it  was  the  duty  of  the  com- 
pany to  satisfy  itself  that  due  repairs  and  examination  had  been 
made  by  the  B.  Wagon  Co.  The  remarks  of  Jessbl,  M.  R.,  on  the 
duty  of  the  company  as  to  the  inspection  of  foreign  cars  is  instruct- 
ive. He  says:  **The  real  question  is  whether  the  company  were 
guilty  of  negligence  in  not  making  a  more  minute  examination  ;  for 
there  is  no  doubt  that  the  crack,  having  reached  the  surface,  might 
have  been  discovered  by  a  sufficiently  minute  examination.  We 
must  look  to  what  is  reasonable  in  reference  to  the  exigencies  of 
the  case.  The  company  cannot  stop  all  foreign  trucks  (cars)  and 
empty  them  for  the  purpose  of  a  minute  examination.  If  they  were 
entitled  to  do  so,  it  would  practically  destroy  the  right  given  by 
statute  (8  &  9  Vict.,  c.  20,  s.  92)  to  other  companies  of  having  the 
through  trafiic  forwarded,  and  give  a  monopoly  to  the  company 
itself.  The  suggestion  that  they  should  do  this  is  too  absurd  to 
bear  discussion.  It  cannot  be  said  that  it  is  obligatory  on  the  com- 
pany so  to  treat  the  foreign  trucks  as  to  destroy  the  very  object  for 
which  they  were  sent  to  the  line, — viz,,  for  the  purpose  of  through 
traffic.  There  must  be  some  reasonable  limit  to  the  amount  of  ex- 
amination required,  and  the  substantial  question  was  whether  the 
mode  of  examination  adopted  by  the  company  was  reasonably  satis- 
factory. It  appears  to  me  that  the  jury  did  answer  that  question 
substantially  in  defendant's  favor." 
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Montgomery. 

{Supreme  Court  of  Indiana^  Feb*  79,  i8g8,) 

Accident  to  Employee — Negligence  of  Fellow  Servants — Com- 
plaint.— Under  the  law  of  Indiana  a  brakeman  who  is  injured  while 
employed  as  such  on  a  railroad  train  through  the  negligence  of  the 
engineer  in  charge  of  the  locomotive  has  a  right  of  action  against 
the  company,  and  it  need  not  be  alleged  in  the  complaint  that  such 
engineer  was  acting  for  the  company  as  vice-principal  at  the  time  of 
the  accident. 

Constitutionality  of  "Employers'  Liability  Act."* — Such  law  (Rev. 
St.  1894,  sections  7083-7087)  is  not  subject  to  the  objection  that  it  is 
repugnant  to  section  19  of  article  4  of  the  constitution  of  Indiana, 
which  provides  that  ''every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith ;  which  subject  shall  be 
embraced  in  the  title.'* 

Same — Special  Laws* — Nor  is  it  a  "local"  or  "special"  law  within 
the  meaning  of  section  22  of  article  4  of  such  constitution. 

Same — Special  Privileges. — Nor  does  it  violate  section  23  of  article 
1  of  such  constitution,  which  provides,  in  substance,  that  no  law 
shall  be  passed  conferring  special  privileges  upon  any  citizen  or 
class  of  citizens  not  obtainable  by  all  citizens  upon  the  same  terms, 
railroad  corporations  being  persons  and  citizens  within  its  meaning. 

Same — Federal  Constitution. — Nor  is  it  in  violation  of  the  equality 
clause  of  the  fourteenth  amendment  of  the  Constitution  of  the 
United  States. 

Same — Exemptions. — The  act  embraces  all  corporations  except 
municipal ;  but,  being  valid  as  to  railroad  corporations,  it  is  not 
necessary  in  this  action  to  declare  whether  or  not  it  is  valid  as  to 
other  corporations. 

Same — Exemption  of  Municipal  Corporations. — Nor  is  such  invalid 
because  it  exempts  municipal  corporations  from  its  operation. 

Same — Relief  Department. — Nor  is  the  section  of  such  act  which 
annuls  contracts  made  by  railroad  corporations  with  their  em- 
ployees relieving  the  companies  from  liability  for  injuries  which 
might  be  sustained  by  such  employees  while  in  their  service,  in 
violation  of  either  the  state  or  federal  constitution. 

Same. — Such  section  is  germane  to  the  main  subject  of  the  act, 
and  therefore  need  not  be  expressed  in  its  title. 

Same — Acceptance  of  Relief. — The  acceptance  of  benefits  by  an 
employee  from  a  railroad  relief  fund  under  a  contract  annulled  by 
such  section  is  not  merely  a  compromise  and  settlement  of  the  claim 

*See  notes  at  end  of  case. 
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against  the  company,  but  is  a  release  within  the  meaning  of  such, 
section,  and  does  not  estop  the  employee  from  enforcing  his  claim 
in  an  action  aMaw. 

Right  to  Excuse  Juror. — The  fact  that  a  juror  was  excused  from 
serving  by  the  court,  though  appellant  objected,  does  not  constitute 
error,  there  being  no  evidence  that  the  jury  finally  empanelled  was 
not  a  fair  and  impartial  one. 

Rules  of  Railroad  Companies — Evidence  of. — A  finding  embraced 
in  the  special  verdict  given  in  such  action  that  "under  the  rules  of 
defendant"  it  was  the  duty  of  the  engineer  to  do  a  certain  act  need 
not  be  supported  by  express  evidence  of  the  existence  of  such  rule, 
as  such  rule  may  have  been  adopted  by  company,  or  understood 
by  its  employees  to  exist  because  of  long  usage  and  custom. 

Special  Verdict — Defects — Remedy. — If  a  special  verdict  fails  to 
find  material  facts,  within  the  issue,  the  remedy  is  by  motion  for  a 
new  trial ;  and  had  the  court  required  the  jury  to  return  to  their 
room  and  insert  such  facts,  it  would  have  been  an  invasion  of  the 
province  of  the  jury. 

Harmless  Error. — Appellant  cannot  complain  of  the  admission  of 
evidence  over  his  objection,  as  it  was  immediately  withdrawn  by 
appellee,  and  the  jury  were  instructed  by  the  court  to  disregard  it. 

Measure  of  Damages. — In  such  action  it  was  proper  for  the  jury, 
in  estimating  damages,  to  take  into  consideration  plaintiff's  physi- 
cal and  mental  suffering. 

instructions — Clerical  Errors. — In  such  action  the  jury  were  in- 
structed that  they  should  take  into  consideration  plaintiff's  loss 
from  permanent  *  improvement"  of  his  physical  powers,  //eld,  that 
it  should  be  read  "impairment." 

Appeal  by  defendant  from  Cass  county  circuit 
coifrt*     Affirmed. 

' N.  O.  Ross,  Geo.  W.  Funk,  D.  H.  Chase,  and  Geo, 
E.  Ross,  for  appellSint. 

McConyiell  &  Jenkins  and  Nelson  &  Myers,  for 
appellee. 

McCabe,  J.  This  action  was  brought  by  the 
appellee  against  the  appellant  to  recover  damages 
suifered  by  him  on  account  of  the  alleged  neg- 
ligence of  the  defendant,  resulting  in  the 
personal  injury  upon  the  plaintiff.  A  de-  cwesut**. 
murrer  to  the  complaint  for  want  of  suffi- 
cient facts,  and  a  demurrer  to  the  second  paragraph  of 
the  answer,  were  overruled,  and  the  issues  joined  were 
tried  by  a  jury,  resulting  in  a  special  verdict  and  judg- 
ment, over  defendant's  motion  for  a  new  trial,  for  $3,- 
000  damages.  The  errors  assigned  call  in  question  the 
rulings  on  demurrer,  the  refusal  of  a  new  trial,  over- 
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ruling-  motions  for  a  venire  de  novo^  for  judgment  in 
appellant's  favor  on  the  special  verdict,  and  sustaining* 
appellee's  motion  for  judgment  on  the  special  verdict 
in  his  favor. 

The  only  objection  urged  to  the  complaint  is  that  it 
shows  that  the  plaintiff  was  a  freight  brakeman  in  the 

in  the  defendant's  service  on  its  railroad, 
{io1J"^«Hr«^^  and  that  it  was  the  negligence  of  the  engi- 
-(JipiIiBu'*"'*  °^^^  ^^  ^^^  train  on   which  he  was  serving 

that  caused  his  injury,  and  that  under  the 
fellow-servant  rule,  there  was  no  liability.  The  in- 
jury occurred  on  July  1,  1893,  after  the  act  approved 
March  4, 1893,  took  effect,  touching  the  liability  of  rail- 
roads, commonly  called  the* 'Employers'  Liability  Act." 
Acts  1893,  p.  294;  Rev.  St.  1894,  §§7083-7087  (Horn- 
er's  Rev.  St.  1897,  §§  520b-5206v). 

Appellant's  learned  counsel  contend  that  it  is  settled 
law  that  the  employer  is  not  liable  to  an  employee  for 
injuries  caused  by  the  negligence  of  a  co-employee  in 
the  same  general  service,  unless  the  employer  was 
guilty  of  some  negligence  in  employing  the  servant, 
with  knowledge  of  his  negligent  habits  or  incompet- 
ency, or  retained  him  after  knowledge  of  such  negli- 
gence or  lack  of  skill.  There  is  no  showing  of  any 
such  negligence  on  the  part  of  the  appellant,  as  em- 
ployer, in  the  complaint.  Appellee  concedes  this  to  be 
the  common-law  rule,  and  that  it  prevailed  in  this  state 
prior  to  the  enactment  above  mentioned;  Indeed,  it  is 
conceded  by  the  appellee  that  his  complaint  depiends 
upon  that  act  for  its  sufficiency  in  its  facts  to  constitute 
a  cause  of  action,  and  is  founded  thereon. 

It  is  first  contended  by  the  appellant  that  the  act 
does  not  change  the  common-law  rule,  and  it  would 
seem  to  follow,  if  that  is  true,  that  the  complaint  is 
clearly  bad.  The  first  section  provides  :  *'That  every 
railroad  or  other  corpvoration,  except  municipal,  opera- 
ting in  this  state  shall  be  liable  in  damages  for  per- 
sonal injury  suffered  by  any  employee  while  in  its  ser- 
vice, the  employee  so  injured  being  in  the  exercise  of 
due  care  and  diligence,  in  the  following  cases."     Then 
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follow  four  subdivisions,  specifying"  the  cases  in  which 
liability  is  to  attach,  the  fourth  of  which,  and  the  one 
on  which  this  action  is  founded,  reads  thus  :  * 'Where 
such  injury  was  caused  by  the  neg'lig'ence  of  any  per^ 
son  in  the  service  of  such  corporation,  who  has  charg-e 
of  any  sig*nal,  telegfraph  office,  switch  yard,  shop, 
round-house,  locomotive  eng-ine,  or  train  upon  a  rail* 
way,  or  where  such  injury  was  caused  by  the  negli- 
g'ence  of  any  person,  co-employee,  or  fellow  servant 
engag-ed  in  the  same  common  service  in  any  of  the  sev- 
eral departments  of  the  service  of  any  such  corpora- 
tion, the  said  person  co-employee,  or  fellow  servant,  at 
the  time  acting-  in  the  place,  and  performing"  the  duty 
of  the  corporation  in  that  behalf,  and  the  person  so  in* 
jured,  obeying"  or  conforming-  to  the  order  of  some  su- 
perior at  the  time  of  such  injury  having*  authority  to 
direct ;  but  nothing  herein  shall  be  construed  to  abridge 
the  liability  of  the  corporation  under  existing"  laws." 
Appellant's  learned  counsel  say  :  *'The  complaint  lacks 
two  allagutions  to  make  it  g-ood  under  this  provision. 
(1)  That  the  eng"ineer  at  the  time  was  acting  in  the  place 
and  performing  the  duty  of  the  corporation  in  that  be- 
half ;  and  (2)  that  appellee  was  obeying  or  conforming 
to  the  order  of  some  superior  at  the  time  of  such  injury, 
having  authority  to  direct.  It  was  not  alleged  that  the 
engineer  was  acting  in  the  place  or  performing  the  duty 
of  the  master,  or  that  appellee  was  acting  in  obedience 
to  a  superior,"  etc. 

This  language,  together  with  other  parts  of  appel- 
lant's brief,  indicates  that  appellant's  learned  counsel 
construe  the  language  of  the  statute  above  quoted  as 
conveying  the  meaning  that  the  right  to  recover  against 
an  employer  for  the  negligence  of  a  co-employee  or  fel- 
low servant  rests  upon  the  condition  that  such  negli- 
gent co-employee  was  at  the  time  acting  in  the  place 
and  performing  the  duty  that  the  master  or  employer 
owed  to  his  or  its  servants  or  employees  generally,  and 
yet  they  do  not  say  so  in  so  many  words.  The  major- 
ity of  the  court  are  of  the  opinion  that  the  decision  of 
that  question  is  not  necessary  to  the  decision  of  this 
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c^e.  They  hold  that  the  only,  part  of  the  fourth,  sub^ 
division  of  said  section  which  is  necessary  tq  be  consid- 
eried  in  determining  the  sufficiency  of  the  coniplaiat  is. 
the  following :  ** Where  such  injury  was  caused  by  the 
negligence  of  any  person  in  the  service  of  such  corpo* 
ration  who  has  charge  of  any  *  *  *  locomotive  equine 
upon  a  railway,  *  *  *  and  the  person  so  injured,  obey- 
ing or  conforming  to  the  order  of  some  superior  at  the 
time  of  such  injury,  having  authority  to  direct  ;*'  and 
that  hence  it  was  not  necessary  that  the  complaint 
should  state  that  the  alleged  negligent  engineer,  at  the 
time  he  committed  the  alleged  negligent  in  jury,  as  pro- 
vided in  such  concluding  clause,  was  acting  in  the  place 
and  performing  the  duty  of  the  corporation  in  that  be- 
half, while  the  writer  here  of  is  of  the  opinion  that 
the  whole  of  the  fourth  subdivision  must  stand 
together,  and  that  the  words  quoted  from  the  conclud- 
ing clause  qualify  the  liability  created  in  the  first  clause 
or  clauses.  But  the  duty  of  the  corporation  ther-eio 
mentioned,  in  the  opinion  of  the  writer,  means,  not  the 
duty  it  owes  to  its  servants,  but  the  duty  it  owes  to  thp 
public  in  carrying  on  its  business ;  and  the  words, 
'*acting  in  the  place  of  such  corporation,"  with  the 
other  words  quoted,  were  used  to  convey  the  idea  that, 
iu  order  that  the  liability  mentioned  should  exist,  the 
negligent  person,  co-employee,  or  fellow  servant  must 
be  acting  as  such  employee,  in  the  line  of  his  duty,  at 
the  time  of  his  negligence.  The  writer  is  of  opinion 
that  the  complaint  is  good  under  this  construction  ; 
and  the  holding  of  the  court  is  that,  in  order  to  make 
the  complaint  good  under  the  first  part  of  the  subdivi- 
sion quoted,  as  to  the  point  in  question,  it  is  only  re- 
quired that  it  state  that  the  engineer,  while  in  the  ser- 
vice of  appellant,  in  charge  of  a  locomotive  engine,  neg- 
ligently injured  the  appellee,  both  being  at  the  time 
acting  in  the  line  of  duty  as  employees  of  the  appellant. 
That  being  so,  the  averments  of  the  complaint,  show- 
ing, as  they  do,  that  at  Hartford  City,  Ind.,  the  freight 
train  upon  which  appellee  was  brakeman  stopped  to 
switch   out  loaded   cars  ;  that   the  conductor  of  said 
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tfain,  acting-  in  the  service  of  appellant,  the  authority 
and  position  of  said  conductor  making  it  appellee *s 
duty  to  obey  his  orders  in  respect  to  said  train  and 
switching",  ordered  appellee  to  go  between  said  cars'to 
make  couplings,  and  while  so  engag-ed  the  engineer  in 
charge  of  said  train,  also  in  appellant's  service,  and  in 
the  line  of  his  duty,  without  signal,  carelessly,  negli- 
gently, and  recklessly  reversed  said  engine  and  applied 
full  steam,  whereupon  said  cars  were  driven  and  jam- 
med together  with  terrific  force,  without  notice  to  ap- 
pellee, whereby  appellee's  entire  right  hand  was  caught 
between  the  bumpers  and  mashed  off,  without  any  fault 
on  his  part, — make  the  complaint  sufficient,  under  the 
statute,  as  to  the  objection  thereto  urged. 

The  next  contention  against  the  sufficiency  of  the 
complaint  is  .that  the  act  is  unconstitutional,  that  being 
confessedlv  the  foundation  of  the  action. 
It  is  first  contended  that  it  violates  section  ,,*2?\^^Jf.''"' 
19  of  article  4  of  the  state  constitution,  which  ii»wiftj*lcL 
provides  that  * 'every  act  shall  embrace  but 
one  subject  and  matters  properly  connected  therewith  ; 
which  subject  shall  be  expressed  in  the  title."  It  is 
contended  that  the  subject  is  not  expressed  in  the  title, 
in  that  the  title  is  **An  act  regulating  liability  of  rail- 
roads and  other  corporations  except  municipal,"  while 
the  provisions  of  the  act  itself  are,  as  claimed  by  appel- 
lant, to  create  a  liability  which  up  to  that  time  had  no 
existence.  The  precise  question  here  involved  was 
decided  adversely  to  appellant's  contention,  on  a  statute 
similar  to  our  own,  under  a  constitution  an  exact  copy 
of  our  own  in  this  respect,  in  McAunich  v.  Railroad 
Co.,  20  Iowa,  338.  We  feel  content  to  follow  that 
case,  without  extending  this  opinion  by  repeating  its 
reasoning,  and  accordingly,  hold  that  the  subject  is 
sufficiently  expressed  in  the  title. 

The  same  rule  has  been,  in  effect,  followed  by  this 
court  in  holding  that  the  title  of  an  act  need  not  go  into 
details.  It  is  sufficient  if  it  indicates  with  reasonable 
precision  and  clearness  the  subject  it  embraces.  Nor 
is  an  act  invalid  because  it  includes  details  not  men- 
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tioned  in  the  title,  provided  the  details  are  germane  to 
the  general  subject  desig'nated  in  the  title.  Bitters  v. 
Board,  81  Ind.  125;  Turnpike  Co.  x^.  Fletcher  (Ind. 
Sup.)  2  N.  E.  243  ;  Benson  v.  Christian,  129  Ind.  535, 
29  N.  E.  26  ;  State  v.  Kolsem,  130  Ind.  434,  29  N.  E. 
595  ;  State  v.  Roby,  142  Ind.  168,  41  N.  E.  145  ;  Lewis 
V.  State  (Ind.  Sup.)  47  N.  E.  675. 

In  the  course  of  some  of  the  briefs  filed  in   other 
cases  involving*  the  validity  of  the  act,  it  is  contended 

that  the  act  is  void,  in  that  it  violates  sec- 
Swt"^^*'*'      tion  22  of  article  4  of  the  state  constitution, 

providing"  that  **the  gfeneral  assembly  shall 
not  pass  local  or  special  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say  :  *  *  *  Reg^ulating 
the  practice  in  courts  of  justice."  That  the  act  does 
not  violate  the  provision  quoted  is  settled  by  Woods  v. 
McCay,  144  Ind.  316,  43  N.  E,  269,  and  cases  cited; 
Mode  V.  Beasley,  143  Ind.  306  42  N.  E.  727,  and  cases 
there  cited  ;  Board  of  Com'rs  of  Jackson  Co.  v.  State 
(Ind.  Sup.)  46  N.  E.  908.  Also  that  it  violates  section 
23  of  the  same  article,  requiring  all  laws  to  be  of  gen- 
eral and  uniform  operation  throughout  the  state,  where 
such  a  law  can  be  made  applicable.  But  that  is  a 
question  for  the  legislature,  whose  determination  is 
final  and  conclusive  on  the  courts.  Mode  v.  Beasley, 
supra,  and  cases  there  cited  ;  Woods  v.  McCay,  supra, 
and  cases  there  cited. 

It  is  next  contended  that  the  act  violates  section  23 
of  article  1   of  the  constitution,    providing   that    **the 

general  assembly  shall  not  grant  to  any 
frifiiTfM"'**      citizen    or  class  of   citizens   privileges  or 

immunities  which  upon  the  same  terms 
shall  not  equally  belong  to  all  citizens."  Railroad 
corporations  are  persons  and  citizens,  within  the  mean- 
ing of  this  provision  of  our  bill  of  rights,  and  the 
equality  clause  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States.  Railroad  Co.  r. 
Gibbes,  142  U.  S.  386,  12  Sup.  Ct.  255 ;  Santa  Clara 
Co.  V.  Southern  Pac.  R.  Co.,  118  U.  S.  394,  6  Sup. 
Ct.  1132  ;  Pembina  Consol.  Silver  Min.  &  Mill.  Co.  v. 
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Pennsylvania,  125  U.  S.  187,  8  Sup.  Ct.  737.  The 
inequality  complained  of  is  that  corporations,  except 
municipal,  are  made  liable  for  damages  caused  to  one 
of  their  servants  by  the  negligence  of  a  co-employee 
or  fellow  servant,  without  any  negligence  on  the  part 
of  the  employer,  while  other  employers  are 
left  free  from  such  liability  to  their  employ-  coMtiutiJi."* 
ees.  Appellant  also  contends  that  the  act 
violates  the  equality  clause  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States,  demand- 
ing for  every  person  the  equal  protection  of  the  laws. 
The  same  provision,  quoted  from  the  bill  of  rights  in 
the  constitution  of  this  state,  is  found  word  for  word  in 
the  bill  of  rights  of  the  constitution  of  Iowa.  The  su- 
preme court  of  that  state,  in  upholding  the  employers' 
liability  act  of  that  state,  held  that  the  provision  men- 
tioned in  the  bill  ©f  rights  in  the  constitution  of  that 
state  was,  in  effect,  the  same  as  the  equality  clause  of 
the  fourteenth  amendment  to  the  federal  constitution, 
and  that  the  employers'  liability  act  did  not  violate 
either  constitution  in  respect  of  equality  of  laws  or 
equality  of  rights  secured  by  each  of  said  provisions, 
in  Bucklew  v.  Railway  Co.,  64  Iowa,  611,  21  N.  W. 
103.  That  decision  rests  largely  on  two  decisions 
made  upon  the  subject  of  the  constitutionality  of  the 
employers'  liability  act  of  Kansas  and  that  of  Iowa  in 
the  supreme  court  of  the  United  States.  Mackey  had 
recovered  a  judgment  for  $12,000  damages  against  the 
Missouri  Pacific  Railway  Company  for  injuries  caused 
by  a  co-employee  of  that  company,  which,  on  appeal, 
was  affirmed  by  the  supreme  court  of  Kansas.  Prom 
that  judgment  the  company  appealed  to  the  supreme 
court  of  the  United  States,  on  the  ground  that  the  Kan- 
sas statute  violated  the  fourteenth  amendment  to  the 
constitution  of  the  United  States.  But  that  court  af- 
firmed the  judgment,  holding  that  the  act  in  no  way 
infringed  that  amendment.  Railway  Co.  v.  Mackey, 
127  U.  S.  205,  8  Sup,  Ct.  1161.  Mr.  Justice  Field, 
speaking  for  the  court,  there  said  :  '**  *  *  The 
company  calls  the  attention  of  the  court  to  the  rule  of 
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law  exempting  from  liability  an  employer  for  injuries 
to  employees  caused  by  the  negrlififence  or  incompetency 
of  a  fellow  servant,  which  prevailed  in  Kansas  and  in 
several  other  states  previous  to  the  act  of  1874,  unless 
he  had  employed  such  negfligfent  or  incompetent  servant 
without  reasonable  inquiry  as  to  his  qualifications,  or 
had  retained  him  after  knowledge  of  his  negfligfence  or 
incompetency.  The  rule  of  law  is  conceded  where  the 
person  injured  and  the  one  by  whose  negligence  or  in- 
competency the  injury  is  caused  are  fellow  servants  in 
the  same  common  employment,  and  acting  under  the 
same  immediate  direction.  *  *  *  Assuming  that 
this  rule  would  apply  to  the  case  presented  but 
for  the  law  of  Kansas  of  1874,  the  contention  of 
the  company  *  *  *  is  that  the  law  imposes  upon 
railroad  companies  a  liability  not  previously  exist- 
ing, in  the  enforcement  of  which  their  property  maj^ 
be  taken,  and  thus  authorizes,  in  such  cases,  the 
taking  of  property  without  due  process  of  law,  in  viola- 
tion of  the  fourteenth  amendment.  The  supposed 
hardship  and  injustice  consist  in  imputing  liability  to 
the  compan5%  where  no  personal  wrong  or  negligence 
is  chargeable  to  it  or  its  directors.  But  the  same 
hardship  and  injustice,  if  there  be  any,  exist  when  the 
company,  without  any  wrong  or  negligence  on  its  part, 
is  charged  for  injuries  to  passengers.  *  *  *  The 
utmost  care  on  its  part  w^ill  not  relieve  it  from  liabilit}% 
if  the  passenger  injured  be  himseif  free  from  contribu- 
tory negligence.  The  law  of  1874  extends  this  doctrine, 
and  fixes  a  like  liability  upon  railroad  companies,  where 
injuries  are  subsequently  suffered  by  employees  though 
it  may  be  by  the  negligence  or  incompetency  of  a  fellow 
servant  in  the  same  general  employment  and  acting 
under  the  same  immediate  direction.  That  its  passage 
is  within  the  competency  of  the  legislature  we  have  no 
doubt.  The  objection  that  the  law  of  1874  deprives 
the  railroad  companies  of  the  equal  protection  of  the 
laws  is  even  less  tenable  than  the  one  considered.  It 
seems  to  rest  upon  the  theory  that  legislation  which  is 
special  in  its  character  is  necessarily  within  the  consti- 
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tutional  inhibition  ;  but  nothing*  can  be  further  from 
the  fact.  The  greater  part  of  all  legislation  is  special, 
either  in  the  objects  sougfht  to  be  attained  by  it  or  in 
the  extent  of  its  application.  Laws  for  the  improve- 
ment of  municipalities,  the  opening-  and  widening*  of 
particular  streets,  the  introduction  of  water  and  gas, 
and  other  arrangements  for  the  safety  and  convenience 
of  their  inhabitants,  and  laws  for  the  irrigation  and 
drainage  of  particular  lands,  for  the  construction  of 
levees,  and  the  bridging  of  navigable  rivers,  are  in- 
stances of  this  kind.  *  *  *  A  law  giving  to 
mechanics  a  lien  on  buildings  constructed  or  repaired 
by  them,  for  the  amount  of  their  work,  and  a  law  re- 
quiring railroad  corporations  to  erect  and  maintain 
fences  along  their  roads,  seperating  them  from  land  of 
adjoining  proprietors  so  as  to  keep  cattle  off  their  tracks, 
are  instances  of  this  kind.  Such  legislation  is  not  ob- 
noxious to  the  last  clause  of  the  fourteenth  amendment, 
if  all  persons  subject  to  it  are  treated  alike  under 
similar  circumstances  and  conditions  in  respect  both  of 
the  privileges  conferred  and  liabilities  imposed.  *  *  * 
But  the  hazardous  character  of  the  business  of  opera- 
ting a  railway  would  seem  to  call  for  special  legislation 
with  respect  to  railroad  corporations,  having  for  its 
object  the  protection  of  their  employees,  as  well  as  the 
safety  of  the  public."  A  like  decision  was  made  by  the 
same  court,  upholding  the  employers'  liability  law  of 
Iowa,  which  has  been  in  force  in  that  state  ever  since 
1862.  Railway  Co.  r.  Herrick,  127  U.  S.  210,  8  Sup. 
Ct.  1176.  The  Iowa  statute  is  ^expressed  in  fewer 
words  and  better  language  than  our  own.  It  reads 
thus  :  "Every  corporation  operating  a  railway  shall  be 
liable  for  all  damages  sustained  by  any  person,  includ- 
ing employees  of  such  corporation,  in  consequence  of 
the  neglect  of  agents,  or  by  any  mismanagement  of  the 
engineers  or  other  employees  of  the  corporation,  and  in 
consequence  of  the  willful  wrongs,  whether  of  com- 
mission or  omission,  of  such  agents,  engineers,  or  other 
employees,  when  such  wrongs  are  in  any  manner  con- 
nected with  the  use  and  operation  of  any  railway  on  or 
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about  which  they  shall  be  employed,  and  no  contract 
which  restricts  such  liability  shall  be  legal  or  binding"." 
Code  Iowa  1873,  §  1307.  Herrick  was  injured  in  Iowa 
by  the  neg-lig-ence  of  a  fellow  servant  in  the  employ  of 
said  railroad  company.  He  sued  and  recovered  ag'ainst 
the  company  on  the  Iowa  statute  in  the  state  court  of 
Minnesbta,  which  judgment  was  affirmed  in  the  supreme 
court  of  that  state,  upholding-  the  constitutionality  of 
the  Iowa  statute.  Herrick  v.  Railway  Co..  31  Minn. 
11,  16  N.  W.  413;  Id.,  32  Minn.  435,  21  N.  W.  471. 
On  appeal  to  the  supreme  court  of  the  United  States, 
the  constitutionality  of  the  Iowa  statute  was  upheld  on 
the  authority  of  Railway  Co.  v.  Mackey,  stipra,  as  a- 
bove  stated.  Some  10  or  12  states  of  the  Union  have 
such  acts  on  their  statute  books,  and  none  of  them  have 
ever  been  held  unconstitutional,  while  the  following 
decisions  of  state  Supreme  courts  have  held  such  legis- 
lation to  be  constitutional  and  valid ;  McAunich  v. 
Railroad  Co.,  20  Iowa,  338 ;  Bucklew  v.  Railway  Co., 
64  Iowa,  603,  21  N.  W.  103 ;  Rose  v.  Railroad  Co.,  39 
Iowa,  246  ;  Railway  Co.  v.  Peavey,  29  Kan.  169  ;  Rail- 
way Co.  V.  Mackey,  33  Kan.  298,  6  Pac.  291 ;  Herrick 
V.  Railway  Co.,  31  Minn.  11,  16  N.  W.  413;  Id.,  32 
Minn.  435,  21  N.  W.  471;  Attorney  General  v.  Railway 
Co.,  35  Wis.  425  ;  Ditberner  v.  Railway  Co.,  47  Wis. 
138,  2  N.  W.  69.  The  questions  decided  by  this  court 
in  Townsend  v.  State,  47  N.  E.  19,  are  analogous  to 
and  on  the  same  lines  as  the  cases  just  cited. 

Appellant's  learned  counsel  have  urged  upon  our 
attention  Railroad  Co.  v.  Ellis,  165  U,  S.  150,  17  Sup. 
Ct.  255.  as  probably  declaring  a  different  rule.  The 
reference  to  that  case  is  fortunate,  because,  while  it 
does  not  in  the  least  depart  from  the  rule  laid  down  in 
the  two  cases  above  cited,  it  lays  down  some  principles 
governing  the  subject,  doubtless  in  mind  in  both  of  the 
other  judgments  of  the  federal  supreme  court,  but  not 
deemed  necessary  in  those  cases  to  be  fully  stated.  In 
the  course  of  the  opinion,  Mr.  Justices  Brewer, 
speaking  for  the  court,  said  :  *'That  such  corporations 
may  be  classified  for  some  purposes  is  unquestioned. 
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The  business  in  which  they  are  engag-ed  is  of  a  pecu- 
liarly dangerous  nature,  and  the  legislature,  in  the 
exercise  of  its  police  powers,  may  justly  require  many 
things  to  be  done  by  them  in  order  to  secure  life  and 
property.  Fencing  of  railroad  tracks,  use  of  safety 
couplers,  and  a  multitude  of  other  things  easily  suggest 
themselves.  And  any  classification  for  the  imposition 
of  such  special  duties,  arising  out  of  the  peculiar  busi- 
ness in  which  they  are  engaged,  is  a  just  classification, 
and  not  one  within  the  fourteenth  amendment.  Thus 
it  is  frequently  required  that  they  fence  their  tracks, 
and,  as  a  penalty  for  failure  to  fence,  double  damages 
in  case  of  loss  are  inflicted.  Railway  Co.  v.  Humes, 
115  U.  S.  512,  6  Sup.  Ct.  110.  But  this  and  all 
kindred  cases  proceed  upon  the  theory  of  a  special  duty 
resting  upon  railroad  corporations  by  reason  of  the 
business  in  which  they  are  engaged, — a.  duty  not  rest- 
ing on  others ;  a  duty  which  can  be  enforced  by  the 
legislature  in  any  proper  manner ;  and,  whether  it 
enforces  it  by  penalties  in  the  way  of  fines  coming  to 
the  state,  or  by  double  damages  to  a  party  injured,  is 
immaterial.  It  is  all  done  in  the  exercise  of  the  police 
power  of  the  state,  and  with  a  view  to  enforce  just  and 
reasonable  police  regulations.  *  *  *  But  arbitrary 
selection  can  never  be  justified  by  calling  it  classifica- 
tion. The  equal  protection  demanded  by  the  fourteenth 
amendment  forbids  this.  *  *  *  It  is  apparent  that 
the  mere  fact  of  classification  is  not  suflficient  to  relieve 
a  statute  from  the  reach  of  the  equality  clause  of  the 
fourteenth  amendment,  and  that  in  all  cases  it  must 
appear,  not  only  that  classification  has  been  made,  but 
also  that  it  is  one  based  upoii  some  reasonable  ground, 
— some  difference  which  bears  a  just  and  proper  rela- 
tion to  the  attempted  classification, — ^and  not  a  mere 
arbitrary  selection." 

Objection  is  made  to  the  validity  of  the  act  because 
it   embraces  all    corporations  except    municipal,   and 
that  there  are  other  corporations  whose  bus- 
iness may  be  such  as  not  to  afford  any  rea-     SnUT"""'" 
sonable  ground   for  their   classification,   in 
that  their  business  may  not  be  peculiarly  dangerous  to 
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life  and  limb,  like  that  of  railroads.  To  this  it  may  be 
answered,  if  the  act  is  valid  as  to  railroad  companies, 
the  appellant,  a  railroad  corporation,  cannot  be  per- 
mitted to  litigate  the  constitutionality  of  the  act  as  to 
other  corporations.  Henderson  v.  State,  137  Ind.  552, 
36  N.  E.  257  ;  Board  v.  Reeves,  148  Ind,  467,  46  N. 
E.  995 ;  Currier  v.  Elliott,  141  Ind.  394,  39  K  E.  554. 
It  will  be  time  enough  to  decide  its  validity  as  to  other 
corporations  when  any  of  them  come  before  this  court 
with  a  case  presenting*  the  question. 

It  is  also  urged,   as  an   objection   to  the   validity 
of    the  act,  that  it    exempts   municipal   corporations 
from  its  operation.      But  no  reason   has    been    sug- 
gested  why   municipal  corporations  should 
Sanit.  be    classed     with     railroad     corporations. 

We  have  many  statutes  applying  to  rail- 
road corporations  that  do  not  apply  to  municipal 
corporations.  There  is  no  necessary  similarity  between 
them.  Nor  is  the  business  of  municipal  corporations 
so  peculiarly  hazardous  to  their  employees  as  to  call 
for  such  special  legislation  as  is  called  for  in  case  of 
railroad  corporations  to  protect  their  employees.  We 
therefore  conclude  that  the  act  does  not  violate  the  con- 
stitution, either  federal  or  state. 

It  is  next  contended  that  the  circuit  court  erred  in 
sustaining  the  plaintiff's  demurrer  to  the  second  para- 
graph of  the  defendant's  answer.     It  sets 
V^^^^tL       ^P  that  on  the  8th  day  of  March,  1893,  and 

prior  to  the  defendant's  injury,  he  became 
a  member  of  the  voluntary  relief  department  of  the 
Pennsylvania  lines  west  of  Pittsburg,  and  was  such 
member  at  the  time  he  was  injured,  and  so  continued 
long  after  his  said  injury ;  that  the  management  of 
said  department  is  under  the  charge  of  said  lines  west 
of  Pittsburg  ;  that  said  fund  is  made  up  of  stated  con- 
tributions from  said  lines  and  the  employees  thereon, 
and  said  lines  guaranty  the  fulfillment  of  all  the  obli- 
gations of  said  department,  and  make  up  and  pay  all 
deficiencies  in  the  amounts  necessary  to  pay  all  bene- 
fits to  its  members.     In  becoming  a  member  of  said 
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relief  department,  he  agreed  to  be  bound  by  its  rules 
and  regfulations,  among  which  were  that  each  member, 
on  complying  with  its  rules,  was  entitled  to  receive 
stipulated  benefits  on  account  of  disability  incurred  by 
injury  received  to  such  member ^  in  the  service  of  the 
company.  This  agreement  is  all  set  forth  in  the  appel- 
lee's written  application  for  membership,  and  signed 
by  him  ;  and,  among  the  stipulations  contained  therein, 
is  the  following,  namely  :  "And  I  agree  that  the  accept- 
ance of  benefits  from  the  said  relief  fund  for  injury  or 
death  shall  operate  as  a  release  of  all  claims  for  dam- 
ages against  said  company  arising  from  injury  or 
death  which  could  be  made  by  or  through  me,  and  that 
I,  or  my  legal  representatives,  will  execute  such  fur- 
ther instrument  as  may  be  necessary  formally  to  evi- 
dence such  acquittance."  And  it  is  further  averred 
that  after  receiving  the  injury  complained  of,  while 
disabled  thereby,  he  accepted  benefits  from  said  relief 
department  to  the  amount  of  $385.  But  it  is  contended 
by  the  appellee  that  by  the  fifth  section  of  the  act  we 
have  been  considering  the  contract  set  up.in  this  answer 
as  a  bar  is  made  void.  The  contract  set  up  is  shown 
therein  to  have  been  entered  into  after  the  act  took 
effect  and  became  a  law.  The  section  reads  thus  : 
**A11  contracts  made  by  railroads  or  other  corporations 
with  their  employees,  or  rules  or  regulations  adopted 
by  any  corporation  releasing  or  relieving  it  From 
liability  to  any  employee  having  a  right  of  action  under 
the  provisions  of  this  act  are  hereby  declared  null  and 
void."  The  balance  of  the  section  makes  the  whole 
act  apply  to  future  injuries,  and  not  to  past.  The 
validity  of  this  section  is  assailed  on  the  grounds  that 
it  violates  the  bill  of  rights  and  the  fourteenth  amend- 
ment of  the  federal  constitution.  What  we  have  said 
as  to  the  validity  of  the  other  parts  of  the  act,  under 
these  constitutional  provisions,  is  applicable  to  this  sec- 
tion, and  hence  it  must  be  held  not  to  infringe  them. 
And  it  is  further  insisted  by  appellant  that  said  sec- 
tion violates  section  19  of  article  4  of  the  state  consti- 
tution, in  that  the  subject  of  the  fifth  section  is  not  ex- 
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pressed  in  the  title,  nor  properly  connected  with  the 
subject  expressed  in  the  title.  The  prohibition  of 
contracts  releasing-  corporations  from  their  liability,  as 
prescribed  in  the  act,  is  gfermane  to  an.d  properly 
connected  with  that  main  subject  of  the  act,  and 
hence  the   matter   of    the   fifth  section   thereof  need 

not   be   expressed    in   the   title.      State  v, 

Roby,  142  Ind.  168,  41  N.  E.  145,  and  cases 
there  cited  ;  Warren  v.  Britton,  84  Ind.  14  ;  Bitters  v. 
Board,  81  Ind.  135;  Benson  v.  Christian,  supra;  Far- 
rell  V.  State,  45  Ind.  371 ;  Thomasson  v.  State,  15  Ind. 
449 ;  Reams  v.  State,  23  Ind.  Ill  ;  Bank  of  Indiana  z^. 
City  of  New  Albany,  11  Ind.  139  ;  State  v,  Sullivan, 
74  Ind.  121 ;  City  of  Indianapolis  v.  Hueg^ele,  115  Ind. 
581,  18  N.  E.  172;  Hunter  zk  Turnpike  Co.,  56  Ind. 
213  ;  Walker  v.  Dunham,  17  Ind.  483 ;  McCaslin  r. 
State,  44  Ind.  151 ;  State  v.  Kolsem,  supra  ;  Shoema- 
ker V.  Smith,  37  Ind.  122  ;  Turnpike  Co.  v.  Fletcher, 
supra  ;  Barnett  ^^  Harshbarg-er,  105  Ind.  410,  5  N.  E. 
718 ;  Hunt  v.  Railway  Co.,  112  Ind.  69,  13  N.  E.  263. 
We  therefore  hold  that  the  fifth  section  is  not  invalid, 
because  it  is  a  matter  properly  connected  with  the  sub- 
ject of  the  act. 

Assuming-  that  it  is  valid,  and  makes  contracts  re- 
leasing or  relieving  corporations  from  liability  under 

the  act  absolutely  void,  appellant's  learned 
JfMw!**'*""  counsel  contend  that  there  is  nothing-  in  the 

ag-reement  set  forth  in  the  second  paragraph 
of  the  answer  relieving  or  releasing-  the  company  from 
liability  for  negligence,  or  from  any  liability  whatever. 
They  say  appellee  ''elected  to  accept  benefits  from  the 
relief  fund,  and,  having  done  so,  he  cannot  maintain 
this  action  for  damaiges.  That  is  the  essence  of  his 
agreement."  Appellant's  counsel  further  say  in  one 
of  their  briefs  that  "the  payment  and  acceptance  of 
benefits  under  the  terms  of  the  contract  in  this  relief 
fund  is  simply  a  compromise  and  settlement  of  the 
claim  of  the  injured  employee  against  the  company." 
Let  us  suppose  that  the  above  statement  is  true  ;  it  is 
certainly  the  strongest  and  best  statement  that  can  be 
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made  of  appellant's  position.  What  is  it  that  makes 
the  acceptance  of  benefits  from  the  relief  fund  a  com- 
promise and  settlement  of  appellee's  claim  ?  Only  one 
answer  can  be  made  to  this  question,  and  that  is  that 
the  antecedent  contract  alone  makes  it  such.  There 
is  no  allegation  in  the  answer  that  in  accepting*  the 
benefits  appellee  made  any  agfreement  or  compromise 
whatever,  and  there  is  no  claim  that  he  did.  He  sim- 
ply accepted  that  which  he  had  a  leg-al  and  moral  right 
to  demand.  His  own  contributions  helped  to  create 
the  fund,  and  his  injury  brought  him  within  the  rules 
and  regulations  entitling  him  to  the  benefits.  So,  even 
if  it  was  a  compromise  and  settlement,  it  was  such 
wholly  before  the  injury  occurred  ;  and,  that  being  so, 
it  amounts  to  nothing  more  than  an  attempt  to  secure  a 
release  of  future  liability  under  the  act,  call  it  by  what- 
soever name  we  may.  But  such  acceptance  is  not,  in 
any  proper  or  legal  sense,  a  compromise  and  settle- 
ment of  liability  under  the  act.  The  language  of  the 
contract  is  :  '*And  I  agree  that  the  acceptance  of  ben- 
efits from  said  relief  fund  shall  operate  as  a  release  of 
all  claims  for  damages  against  said  company,  arising 
from  such  injury  or  death,"  etc.  So,  by  the  express 
terms  of  the  contract,  it  is  a  release,  and  not  a  compro- 
mise and  settlement.  The  acceptance  of  benefits  shall 
operate  as  a  release.  But  what  makes  it  so?  If  the 
antecedent  contract  was  abrogated,  the  acceptance  of 
benefits  would  have  no  effect  whatever  upon  the  ques- 
tion of  appellant's  liability  under  the  act ;  because  he 
had  a  legal  and  moral  right,  as  before  remarked,  to  de- 
mand and  receive  such  benefits.  So,  if  the  release 
takes  place,  it  is  not  by  virtue  of  the  acceptance,  but 
it  is  by  the  force,  vigor,  and  effect  of  the  antecedent 
contract.  It  breathes  that  effect  into  the  acceptance. 
But  it  is  contended  that  the  contract  does  not,  of  it- 
self, operate  as  a  release  of  liability  under  the  act.  The 
only  difference  between  it  and  a  contract  of  absolute 
release  is  that  the  one  would  be  unconditional  while 
the  other  is  conditional.  The  conclusion  seems  una- 
voidable that  the  contract  here  is  a  conditional  release 
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of  appellant  from  liability  under  the  act.  The  condi- 
tion upon  which  it  is  to  become  absolute  is  the  accept- 
ance of  benefits  from  the  relief  fund.  Section  5  of  the 
act  makes  '  *all  contracts  *  *  *  by  any  corporation  re- 
leasing- or  relieving  it  from  liability"  under  the  act 
*'null  and  void." 

Appellant's  learned  counsel  contend  that  an  exact 
copy  of  this  contract  was  held  valid  in  the  following" 
cases:  Johnson  v.  Railroad  Co.,  163  Pa.  St.  127,  29 
Atl.  854 ;  Ringle  v.  Railroad  Co.  164  Pa.  St.  529,  30 
Atl.  492 ;  Lease  v.  Pennsvlvrnia  Co.,  10  Ind.  App.  47, 
27  N.  B,  423 ;  Donald  v.  "^Railway  Co.,  93  Iowa,  284, 
61  N.  W.  971.  The  first  three  cases  just  cited  were 
decided  in  states  not  having  employers'  liability  acts 
forbidding  contracts  of  this  kind  in  force  at  the  time 
the  injury  sued  for  occurred.  And  they  proceeded 
upon  the  sole  ground  that  the  contract  did  not  violate 
public  policy,  and  therefore  they  were  upheld.  But 
the  Iowa  case  was  decided  in  a  state  having  in  force  at 
the  time  such  an  act.  But  in  that  case  the  injury 
resulted  in  death,  and  the  administrator  of  the  deceased 
had  recovered  a  judgment  against  the  company  for  the 
benefit  of  the  mother  of  the  deceased  on  account  of  his 
death,  on  a  similar  statute  to  our  own.  The  deceased 
was  a  member  of  the  relief  association  very  similar  to 
the  one  here  involved.  The  case  decided  in  93  Iowa, 
284,  and  61  N.  W.  971,  was  a  suit  by  the  mother  a- 
gainst  the  relief  association  for  the  $500  death  benefits 
provided  by  the  rules  of  the  association.  The  case  was 
decided  against  her  because  of  the  following  stipulation 
in  the  contract  signed  by  the  deceased  when  he  became 
a  member  of  the  relief  associaticn,  namely  :  * 'Should  a 
member  or  his  legal  representatives  bring  suit  against 
the  company  for  damages  on  account  of  injury  or  death 
of  such  member,  payment  of  benefits  from  the  relief 
fund  on  account  of  the  same  shall  not  be  made  until 
such  suit  shall  be  discontinued  ;  and  if  suit  shall  pro- 
ceed to  judgment,  or  shall  be  compromised,  all  claims 
uj)on  the  relief  fund  for  benefits  on  account  of  such  in- 
jury or   death   shall   be   thereby   precluded."      That 
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contract  does  not  seek  to  avoid  the  liability  of  the 
company  under  the  Iowa  act,  and  hence  was  a  perfectly 
legal  contract.  As  before  observed,  the  other  cases 
involved  the  question  whether  such  a  contract  as  that 
now  before  us  was  invalid  because  of  its  violation  of 
public  policy.  Without  either  approving*  or  disapprov- 
ing* of  the  rule  laid  down  by  the  Pennsylvania  supreme 
court  and  our  own  appellate  court,  yet  the  United 
States  circuit  court  for  the  district  of  Colorabo  decided 
the  question  the  other  way  in  a  strong*  and  able  opinion 
in  Miller  v.  Railway  Co.,  65  Fed.  305;  and  we  think 
there  is  a  marked  distinction  in  the  rule  where  a  con- 
tract is  charged  with  violating  public  policy  and  where 
it  contravenes  a  positive  statutory  prohibition,  and 
especially  where  the  statute  provides  that  the  inhibited 
contract  shall  be  null  and  void.  In  Barrett  v.  Garden, 
65  Vt.  431,  26  Atl.  530,  the  supreme  court  of  Vermont 
said:  **The  defendant  insists  that  the  alleged  under- 
taking of  the  plaintiff  is  contrary  to  public  policy,  and 
that  for  this  reason  the  bond  should  be  declared  void. 
Courts  will  not  declare  contracts  void  on  grounds  of 
public  policy  except  in  cases  free  from  doubt,  and 
prejudice  to  the  public  must  clearly  appear  before  the 
court  is  justified  in  pronouncing  an  instrument  void  on 
this  account.  In  Richmond  v.  Railroad  Co.,  26  Iowa, 
191,  it  is  said  *that  the  power  of  courts  to  declare  a 
contract  void  for  being-  in  contravention  of  sound  public 
policy  is  a  very  delicate  and  undefined  power,  and,  like 
the  power  to  declare  a  statute  unconstitutional,  should 
be  exercised  only  in  cases  free  from  doubt.  *  *  * 
In  Richardson  v.  Hellish,  2  Bing.  229  (9  Eng.  C.  L. 
391),  Sir  James  Borrough  said  :  *I  protest  as  my 
lord  has  done,  against  urging  too  strongly  upon  public 
policy.  It  is  a  very  unruly  horse,  and,  w^hen  once  you 
get  astride  it,  you  never  know  where  it  will  carry  you. 
It  may  lead  you  from  the  sound  law.  It  is  never  urged 
at  all  but  when  other  points  fail.'  In  Walsh  v.  Fussell, 
6  Bing.  169,  Lord  Chief  Justice  Tindale,  in  pro- 
nouncing judgment,  said  :  *It  is  not  contended  that  the 
covenant  was  illegal  on  the  ground  of  the  breach  of  any 
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direct  law,  or  the  direct  violation  of  any  statute,  and 
we  think,  to  hold  it  to  be  void  on  the  ground  of  its 
impolicy  or  inconvenience,  we  ought  to  be  clearly  satis- 
fied that  the  performance  of  it  would  be  necessarily 
attended  with  injury  or  inconvenience  to  the  public," 
As  was  said  in  Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  26 
Atl.  978 :  "Where  there  is  no  statutory  prohibition, 
the  law^  will  not  readily  pronounce  an  ag'reement  In- 
valid on  the  g-round  of  policy  or  convenience,  but  is, 
on  the  contrary,  inclined  to  leave  men  free  to  reg"ulate 
their  affairs  as  they  think  proper.  *  *  *  Now,  the 
intention  of  the  contract  was  to  contravene  the  statute, 
and  this  intention  is  revealed  in  the  contract.  This 
renders  the  contract  vicious  and  unenforceable."  An 
eminent  author  says:  *'By  public  policy  is  intended 
that  principle  of  law  which  holds  that  no  citizen  can 
lawfully  do  that  which'  has  a  tendency  to  injure  the 
public,  or  which  is  against  the  public  good.  Courts 
wmII  not  declare  contracts  void  on  grounds  of  public 
policy  except  where  the  case  is  free  from  doubt,  and 
where  an  injury  to  the  public  clearly  appears.  A 
doubtful  matter  of  public  policy  is  not  sufficient  to  in- 
validate a  contract."  2  Beach,  Mod.  Law  Cont.  § 
1498,  and  authorities  there  cited.  It  might  be  difficult 
to  say  that  such  a  contract  has  a  tendency  to  injure,  or 
is  ag-ainst  the  public  good,  beyond  all  doubt.  On  the 
other  hand,  the  same  author  says  (section  1447)  that 
'^contracts  requiring  the  performance  of  acts  forbidden 
by  statute,  or  tending  to  promote  such  acts,  are  void, 
even  though  the  statute  does  not  declare  them  void." 
See  the  authorities  there  cited.  The  same  author,  in 
section  1443,  savs  :  ** Whatever  tends  to  interfere  with 
the  beneficial  operation  of  the  statute  is  unlawful,  as  a- 
gainst  the  policy  of  the  law.  Whatever  tends  to 
obstruct  duty,  by  defeating  the  letter  or  spirit  of  the 
law,  is  also  unlawful,  and  the  courts  will  not  enforce 
any  agreement  or  contract  for  the  benefit  of  one  through 
whose  direction  or  assistance  the  law  is  violated. 
*  *  *  The  law  attempts  to  close  the  doors  to  temp- 
tation   by    refusing    such   parties   recognition   in  the 
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courts."  See  auth^rties  there  Cited.  It  is  laid  down 
in  3  Am.  &  Engf.  Enc.  Law,  872,  that  "where  a  trans- 
action is  forbidden  by  a  statute  it  is  void  ;  the  g'rounds 
of  the  proposition  are  immaterial."  As  we  have  before 
said,  the  contract  in  question  is  a  release  of  appellant's 
liability  under  the  act  upon  a  certain  condition.  That 
it  is  a  conditional  release  of  such  liability,  dependent 
upon  the  happening  of  the  condition,  namely,  the  ac- 
ceptance  of  said  benefits  by  appellee,  there  can  be  no 
doubt.  If  that  condition  happens,  as  it  did,  appellant's 
liability  under  the  act  is  released  by  virtue  of  the  ante- 
cedent contract,  if  it  is  enforced.  If  it  is  enforced,  it 
must  be  so  done  in  violation  of  the  statute  which  makes 
all  such  contracts  null  and  void.  That  certainly  more 
than  tends  to  obstruct  both  the  letter  and  spirit  of  the 
statute.  Our  cases  are  to  like  effect  in  holding*  that  a 
contract  in  violation  of  a  statute  is  void.  Bank  v. 
Coquillard,  6  Ind.  232 ;  Cassaday  v.  Insurance  Co.,  72 
Ind.  95.  And  the  same  is  true  if  any  part  of  the  con- 
tract is  in  violation  of  the  law  and  the  consideration 
unseverable.  Daniels  v.  Barney,  22  Ind.  207;  Case  v. 
Johnson,  91  Ind.  477 ;  Benton  v.  Hamilton,  110  Ind. 
294,  11  N.  E.  238 :  Woodford  v.  Hamilton,  139  Ind. 
481,  39  N.  E.  47 ;  Sandag^e  v.  Manufacturing  Co.,  142 
Ind.  148,  41  N.  E.  380 ;  Sullivan  v.'  State,  121  Ind. 
342,  23  N.  E.  150. 

But  the  contract  is  only  conditionally  in  conflict  with 
-the  statute  ;  that  is,  if  the  condition  never  happens,  it 
does  not  and  never  can  conflict  with  the  statute.  But 
it  is  equally  true  if  the  condition  does  happen  it  will 
directly  conflict  with  the  statute.  One  of  the  most 
learned  of  law  writers  upon  this  topic  says  :  "A  con- 
dition is  a  limitation  making  a  contract  arbitrarily  de* 
Eendent  on  an  event  at  the  time  uncertain.  1  Whart. 
/aw  Cont.  §  545.  And  in  section  548  the  same  learned 
author  says  :  "The  promisor  is  not  to  be  bound  only  in 
the  future.  He  is  bound  from  the  time  he  makes  the 
promise,  and  the  title  he  passes  vests  subject  to  the 
condition.  Any  intermediate  disposition  of  the  title, 
made  by  the  promisor  before  the  happening  of  the  con- 
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ditition,  is  subject  to  the  condition.  *  *  *  The  prom- 
isor, also,  who  ag'rees  to  convey  an  estate  on  a  future 
conting'ency,  is  liable  in  damages  if  he  makes  his  com- 
pliance with  his  promise  impossible,  or  subjects  the 
property  to  waste. ' '  And  in  section  551  he  further  says: 
**The  same  may  be  said  of  all  contracts  to  be  performed 
on  the  happening-  of  a  certain  event.  The  contract 
binds  from  the  time  it  is  made,  and  ceases  to  bind  on 
the  nonocurrence  of  a  certain  event,  which  is  therefore, 
in  this  sense,  a  condition  subsequent."  To  the  same 
effect  is  Clark,  Cont.  (Hornbook  Series)  p.  663,  §  277. 
If  we  were  even  mistaken  in  construing*  this  contract 
as  a  conditional  one,  so  as  to  bring"  it  within  the  princi- 
ples above  laid  down  and  within  the  condemnation  of 
the  statute  in  question,  it  unquestionably  falls  within 
the  principle  laid  down  by  Wharton,  thus  :  "The  pro- 
hibition of  a  statute  cannot  be  evaded  by  putting*  a  con- 
tract in  a  shape  which,  while  nominally  not  inconsist- 
ent with  the  statute,  virtually  contravenes  its  provi- 
sions. This  has  been  frequently  held  with  regard  to 
stipulations  evading-  usury  statutes  and  with  reg-ard  to 
assig-nments  evading-  bankrupt  laws.  If  a  contract  con- 
flicts with  the  g-eneral  policy  and  spirit  of  a  statute 
governing-  it,  it  will  not  be  enforced,  although  there 
may  be  no  literal  conflict."  1  Whart.  Cont.  §  362. 
In  State  v.  Forsythe  (Ind.  Sup.)  44  N.  E.  593,  it  was 
said  :  *'In  chapter  4,  §  1,  of  Maxwell  on  the  Interpre- 
tation of  Statutes,  under  the  title  of  'Construction  to 
Prevent  Evasion,'  it  is  accordingly  said,  at  pages  133 
and  134 :  'It  is  the  duty  of  the  judge  to  make  such 
construction  as  shall  suppress  all  evasions  for  the  con- 
tinuance of  the  mischief.  To  carry  out  effectually  the 
object  of  a  statute,  it  must  be  so  construed  as  to  defeat 
all  attempts  to  do  or  avoid,  in  an  indirect  or  circuitous 
manner,  that  which  it  has  prohibited  or  enjoined.  'In 
fraudem  leg'is  facit^  qui  salbis  verbis  lefiSy  sentcntiam 
ejus  circtivtvenity  and  a  statute  is  understood  as  extend- 
ing to  all  such  circumventions,  and  rendering  them 
unavailing,  ^^tiando  aliquid  prohibetuTy  prohibetur 
et  omne  per  quod  devenitur  ad  illudJ'     When  the  acts 
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of  the  parties  are  adopted  for  the  purpose  of  eflPecting 
a  thing  which  is  prohibited,  and  the  thing*  prohibited 
is  in  consequence  e£Fected,  the  parties  have  done  that 
which  they  purposely  caused,  though  they  may  have 
done  it  indirectly.  When  the  thing  done  is  substan- 
tially that  which  was  prohibited,  it  falls  within  the  act 
simply  because,  according  to  the  true  construction  of 
the  statute,  it  is  the  thing  thereby  prohibited.  When- 
ever courts  see  such  attempts  as  concealment  "they 
brush  away  the  cobweb  varnish,'  and  show  the  trans- 
action in  its  true  light.  They  see  things  as  ordinary 
men  do,  and  see  through  them.  Whatever  might  be 
the  form  or  color  of  the  transaction,  the  law  looks  to 
the  substance  of  it.  In  all  such  cases  it  is,  in  truth, 
rather  the  particular  transaction  than  the  statute  which 
is  the  subject  of  construction  ;  and,  if  it  is  found  to  be 
in  substance  within  the  statute,  it  is  not  suffered  to 
escape  from  the  operation  of  the  law  by  means  of  the 
disguise  under  which  its  real  character  is  masked." 
We  are  therefore  of  opinion  that  the  contract  set  up  in 
the  second  paragraphs  of  the  answer  is  in  contraven- 
tion of  the  statute,  and  hence,  by  force  thereof,  the 
contract  so  set  up  is  null  and  void  ;  and,  that  being  so, 
said  answer  was  bad,  and  the  circuit  court  did  not  err 
in  sustaining  the  demurrer  thereto  for  want  of  sufficient 
facts. 

It  is  complained    under  the  motion  for  a  new  trial 
that  the  circuit  court  erred  in  excusing  on  its  own  mo- 
tion the  juror  Overholser,  who  it  is  alleged 
was  a  competent  juror,  over  appellant's  ob-JJSr.^^""" 
jection.     But  it  is  not  shown  that  the  jury 
which  was  finally  impaneled  was  not  a  fair  and  impar- 
tial jury.     In  such  a  case  the  matter  is  very  much  in 
the  discretion  of  the  trial  court,  and  no  error  is  commit- 
ted where  no  injury  results  from  the  court's  action  in 
excusing  the  juror.     De  Pew  v.  Robinson,  95  Ind.  109. 
It  is  not  even  claimed  that  any  injury  resulted  there- 
from,    we  therefore  conclude  there  was  no  error  com- 
mitted in  excusing  the  juror. 

It  is  further  contended  that  the  seventh  item  in  the 
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special  verdict  is  not  supported  by  the  evidence.     It 

tiies«rki]r«a    ^^^^^  thus:  **We  further  find  that,  under 
•mHiiM-Evi.    the  rules  of  the  defendant  company  g-overning 

the  operation  of  defendant's  f reigfht  trains  in 
cases  where  it  became  necessary  for  brakemen  to  go 
between  defendant's  cars,  attached  to  the  engine  draw- 
ing the  same,  for  the  purpose  of  making  couplings,  it 
was  the  duty  of  the  engineer  in  charge  of  the  engine 
of  said  train,  after  receiving  a  signal  from  a  brakeman, 
to  stop  the  engine  and  train  for  the  purpose  of  allowing 
such  brakeman  to  pass  between  the  cars  thereof  and 
make  a  coupling,  to  obey  a  signal  and  stop  the  engine 
and  train,  and  so  remain  until  receiving  a  signal  from 
some  member  of  the  train  crew  to  back  or  pull  for- 
ward." Counsel  says:  **The  evidence  does  not  sus- 
tain this  finding.  There  was  no  evidence  of  such  a 
rule."  The  finding  is  not  that  there  was  such  a  rule, 
but  that,  **under  the  rules  of  the  defendant,"  not  rule, 
•'it  was  the  duty  of  the  engineer"  to  do  certain  things. 
Those  rules  might  have  been  such  as  were  adopted  by 
the  company,  or  such  as  by  long  usage  and  custom  had 
become  understood  as  incumbent  on  appellant's  ser- 
vants. We  think  there  was  evidence  sufficient  to  sup- 
port this  finding. 

The  tenth  finding  was  objected  to  because  the  evi- 
dence on  that  branch  of  the  verdict  was  not  sufficient 
to  sustain  it,  but  there  was  evidence  sufficient  to  sup- 
port it,  though  there  was  strong  conflicting  evidence. 
We  can  only  look  to  that  part  of  the  evidence  that  sup- 
ports the  finding. 

It  is  also  complained  that  the  circuit  court  erred  in 
refusing  to  require  the  jury  to  return  to  their  room 

and  insert  in  their  special  verdict  certain 
Se?Sti-E?mei7.  ^^^ts  Specified.  To  have  sustained  the  mo- 
tion would  have  been  an  invasion  by  the 
court  of  the  province  of  the  jury  to  determine  the  facts. 
If  a  special  verdict  fails  to  find  material  facts,  within 
the  issue,  which  were  established  by  the  evidence,  the 
remedy  is  not  by  a  motion  to  coerce  them  into  making 
such  finding,  but  by  a  motion  for  a  new  trial  by  the 
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party  aggrieved.  Coal  Co.  v.  Hoodlet,  129  Ind.  327, 
27  N.  E.  741,  and  cases  there  cited  ;  Vinton  v.  Baldwin, 
95  Ind.  433,  and  cases  there  cited  ;  City  of  Lafayette  v. 
Allen,  81  Ind.  166,  and  cases  cited. 

Overruling"  appellant's  objection  to  the  question  and 
answer  of  the  witness  Ballard  is  also  urged  as  error. 
The  appellee's  counsel  had  asked  the  wit-  itnniwsBrw 
ness  the  question  what  danger  there  was  to 
appellee's  life  at  the  time  witness  saw  him,  and  he 
answered  ;  "I  considered  him  in  a  great  deal  of  danger  ; 
a  man  continuing  in  that  condition  could  not  live  many 
days."  Appellee's  counsel  immediately  withdrew  the 
evidence,  and  the  court,  at  the  request  of  appellant's 
counsel,  instructed  the  jury  not  to  consider  such  evi- 
dence.    There  was  no  available  error  in  the  ruling. 

Complaint  is  made  of  the  third  instruction  given  by 
the  court :     **That  in  estimating  the  plaintiflF's  damages 
it  is  proper     *     *     *     that  you  should  take 
into  consideration  the  plaintiff's  physical  and  Jjjj"'*  •f  !>•■• 
mental  suffering."     In  Railway  Co.  v.  Mor- 
gan, 132  Ind.,  at  page  438,  31  N.  E.  at  page  663,  and 
32  N.  E.,  at  page  85,  an  instruction  "that  in  making 
such  estimate  the  jury  should  take  into  consideration 
appellee's  physical  and  mental  suffering,  if  any  were 
caused  by  and  arising  out  of  the  injury,"  was  upheld 
as  not  an   "erroneous  statement  of  the  rule  governing 
the  assessment  of  damages  in  either  of  the  instructions. ' ' 
There  was  no  error  in  giving  the  instruction. 

The  fourth  instruction  is  complained  of,  reading,  as 
appellant's  counsel  say  in  their  brief,  thus  :  "The  jury 
are  instructed  that  if  they  find  that  the  plaintiff  had 
proven  by  a  preponderance  of  the  evidence  the  injuries 
he  has  sustained  as  charged  in  the  complaint,  then  every 
particular  and  phase  of  the  injury  may  enter 
into  the  consideration  of  the  jury  in  estima-  ciJriSa  Enwi. 
ting  his  damages,  loss  of  time,  with  refer- 
ence to  his  condition  and ,  ability  to  earn  money  in  his 
business  or  calling,  his  loss  from  permanent  improve- 
ment of  his  physical  powers,  his  pain  and  suffering  al- 
ready endured,   and   that  may   be   endured,   from  his 
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injuries  in  the  future,  his  personal  disfigurement ; 
and  the  jury  should  g*ive  the  plaintiff  such  a  sum  as 
will  compensate  him  for  the  injuries  received,  taking- 
into  consideration  all  the  facts  proven  in  the  case.*' 
The  appellee's  counsel  have  copied  the  same  instruc- 
tion into  their  brief,  except  the  word  printed  *'improve- 
ment"  in  appellant's  copy  of  the  instruction  is  printed 
''impairment"  in  appellee's  copy.  Neither  brief  cites 
us  to  the  place  in  the  transcript  where  the  instruction 
can  be  found,  and  we  have  spent  some  time  hunting-  for 
it  without  success.  Under  such  circumstances,  we 
are  justified  in  assuming  that  the  word  "improvement" 
in  appellant's  copy  is  a  clerical  or  typographical  error, 
and  that  the  real  instruction  had  the  word  "impair- 
ment" in  it  instead  of  the  word  "improvement,"  as 
set  out  in  appellant's  brief.  Indeed,  if  the  word  "im- 
provement" were  in  the  transcript,  instead  of  the  word 
"impairment,"  it  is  so  manifestly  a  clerical  mistake  in 
copying  the  instruction  that  we  are  authorized  to  read 
it  "impairment"  instead  of  "improvement."  Landon 
V,  White,  101  Ind.  249;  Railway  Co.  v,  Dailey,  110 
Ind.  75,  10  N.  E.  631.  With  that  reading  the  instruc- 
tion is  correct.  Railway  Co.  z\  Morgan,  supra.  We 
have  thus  patiently  gone  over  all  the  rulings  of  the  cir- 
cuit court  urged  and  properly  presented  here  as  error, 
and  conclude  that  the  circuit  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial.  The  judgment  is 
aflSrmed. 


NOTES. 

Employers'  Liability  Acts— Constitutionality.—The  constitutionality 
of  the  "employers*  liability  acts"  of  the  foHowing  states  has  been 
affirmed  in  the  following"  cases  : 

Georgia. — The  statute  is  not  obnoxious  to  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States,  as  denying-  to  railway 
companies  the  equal  protection  of  the  laws.  Georg-ia  R.  &  B.  Co.  v. 
Miller,  59  Am.  &  Eng-.  R.  Cas.  362,  90  Ga.  571. 

The  statutes  reg-ulating^  the  liability  of  railroads  to  employees  in- 
jured by  the  neg-lig-ence  of  co-©mployees  are  not  special  laws,  and 
are  not  obnoxious  to  the  provision  in  the  constitution  that  "laws  of 
a  general  nature  shall  have  uniform  operation  throughout  the  state, 
and  no  special  law  shall  be  enacted  in  any  case  for  which  provision 
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has  been  made  by  an  existing-  general  law.**  Nor  is  this  a  special 
law  affecting-  private  rights,  which  is  unconstitutional  as  varying 
the  general  law  without  "the  full  consent  in  writing  of  all  persons 
to  be  affected  thereby.*'  Georgia  R.  v,  Ivey,  28  Am.  &  Eng.  R.^as. 
392,  73  Ga.  499. 

Iowa, — The  Iowa  statute  is  not  in  conflict  with  the  fourteenth 
amendment  to  the  constitution  of  the  United  States  guaranteeing 
equal  protection  of  the  law.  Chicago  &  N.  W.  R.  Co.  v.  McLaughlin, 
119  U.  S.  566,  7  Sup.  Ct.  Rep.  1366 ;  Pierce  v.  Central  Iowa  R.  Co.,  73 
Iowa  140,  34  N.  W.  Rep.  783;  Ray  burn  v.  Central  Iowa  R.  Co.,  74 
Iowa  637,  35  N.  W.  Rep.  606,  38  N.  W.  Rep.  520;  Bucklew  v.  Central 
Iowa  R.  Co.,  64  Iowa  603;  McAunich  v,  Mississippi  &  M.  R.  Co.,  20 
Iowa  338 ;  Deppe  v,  Chicago,  R.  I.  &  P.  R.  Co.,  36  Iowa  52. 

The  fact  that  such  statute  applies  only  to  corporations  operating- 
railroads  under  it,  does  not  render  it  in  conflict  with  the  provi- 
sion of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States  that  ''no  state  shall  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."  Herrick  v, 
Minneapolis  &  St.  L.  Ry.  Co.,  11  Am.  &  Engr.  R.  Cas.  256,  31 
Minn.  11. 

Kansas. — The  statute  does  not  deprive  a  railroad  company  of  its 
property  without  due  process  of  law,  and  does  not  deny  to  it  the 
equal  protection  of  the  laws,  and  is  not  in  conflict  with  the  four- 
teenth amendment  to  the  constitution  of  the  United  States  in 
either  of  these  respects.  Missouri  Pac.  R.  Co.  v»  Mackey,  33  Am.  & 
Eng.  R.  Cas.  390,  127  U.  S.  205,  8  Sup.  Ct.  Rep.  1161  ;  s.  c,  22  Am.  & 
Eng.  R.  Cas.  306.  33  Kan.  298,  6  Pac.  Rep.  291.  Neither  is  said 
statute  unconstitutional  as  class  leg-islation.  Atchison,  T.  &  S.  F. 
R.  Co.  V,  Koehler,  31  Am.  &  Eng.  R.  Cas.  312,  37  Kan.  463, 15  Pac. 
Rep.  567. 

Nor  does  it  make  an  unconstitutional  discrimination  against  rail- 
road companies.  Missouri  Pac.  K.  Co.  v.  Mackey,  22  Am.  &  Eng. 
R.  Cas.  306,  33  Kan.  298,  6  Pac.  Rep.  291. 

The  statute  is  not  in  conflict  with  any  of  the  provisions  of  the 
constitution  of  Kansas.  Missouri  Pac.  Ry.  Co.  v,  Haley,  5  Am.  & 
Encr.  R.  Cas.  594,  25  Kan.  35. 

Jvisconsin. — The  Wisconsin  statute  is  not  in  conflict  with  the 
provisions  of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States.  Ditberner  v,  Chicago,  M.  &  St.  P.  R.  Co.,  47  Wis. 
138,  2  N.  W.  Rep.  69. 
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HOYT 

V. 

Ci^EVBLAND,  C,  C.  &  St.  L.  Ry.  Co. 

{Supreme  Court  of  Michigan,  May  ii,  iSgj.) 

Failure  to  Stop  at  Destination — Action  for  Statutory  PenaHy — De- 
fense.*— ^Defendant's  train  was  not  stopped  to  allow  plaintiff  to 
alight,  as  he  was  entitled  to  do,  at  his  destination,  those  in  charge 
of  it  being  apprehensive  that  the  large  number  of  wonld-be  passen- 
gers whom  they  saw  waiting  at  such  station  would  oyer  crowd  the 
cars.  Held,  that  such  apprehension  was  not  a  suflficient  defense 
against  an  action  to  recover  a  penalty  for  such  negligence  under 
How.  Ann.  St.  of  Michigan,  Section  3324. 

Error  by  defendant  to  Berrien  county  circuit  court. 
Affir77ied. 

Samuel  H.  Kelley  and  C  E.  Cowg-ill^  for  appellant. 
Georgia  A .  Lambert y  for  appellee. 

Grant,  J.,  in  delivering  the  opinion  of  the  court, 
said :  '*If  the  conductor  had  stated  before  leavings 
Kiles  that  on  account  of  the  excessive  number  the  train 
would  not  stop  at  other  stations,  and  the  plaintiff  had 
chosen  to  gfet  on  board,  possibly  the  defendant  mig'ht 
have  been  excused.  But  the  conductor  knew  that  this 
was  a  regular  train,  and  that  passengers  were  liable  to 
buy  tickets  for  intermediate  stations.  Notwithstand- 
ing the  crowded  condition  of  the  train  at  Niles,  the 
conductor  stopped  at  Berrien  Center,  a  station  between 
Niles  and  Eau  Claire,  and  took  on  more  passengfers. 
The  defendant  having  made  a  contract  with  plaintiff  to 
carry  him  to  Eau  Claire,  the  crowded  condition  of  the 
train,  for  which  it  alone  was  responsible,  is  not  the 
'legal  or  just  excuse'  named  in  the  statute.  The  case 
of  Reed  v.  Railway  Co.,  100  Mich.  507,  59  N.  W.  144, 
has  no  application  here,  because  the  condition  there 
was  caused  by  a  severe  storm,  which  the  company 
could  not  anticipate.     The  judgment  is  affirmed." 

•As  to  Liability  of  Company  for  Carrying*  Passeng-er  beyond  Des* 
tination,  see  Gage  v.  Illinois  Cent.  R.  Co.  (Miss.),  8  Am.  &  Bng-.  R. 
Cas.,  N.  S.,  375|  and  note,  p.  378. 
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Innbsb 

V. 

Boston,  R.  B.  &  h.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts ^  May  21,  iSgy,) 

Injury  to  Passenger — Hearsay  Evidenoe — Res  Gestae. — Where  de- 
f eadant,  a  railroad  company,  denied  the  alleg'ation  of  the  declara- 
tiou,  that  deceased  was  its  passeng^er  when  injured,  evidence  as  to 
statements  made  by  him  a  quarter  of  an  hour  before  the  accident 
as  to  his  intention  to  become  its  passenger  was  admissible^  he  hav- 
ing no  interest  at  the  time  to  make  a  false  statement. 

When  a  Passenger— Question  for  Jury.* — It  did  not  appear  from 
the  evidence  that  deceased  had  purchased  a  ticket,  or  was  able  to 
pay  his  fare,  but  it  tended  to  show  that  he  had  boarded  defend- 
ant's train  with  the  intention  of  becoming  its  passenger.  Held, 
that  the  question  whether  or  not  he  was  a  passenger  when  killed 
should  have  been  submitted  to  the  jury,  it  not  being  necessary  for 
a  person  to  purchase  a  ticket  in  order  to  be  a  passenger  within  the 
meaning  of  either  the  common  law  or  that  of  Pttb.  St.  of  Massa- 
chusetts, c.  112,  section  212. 

Exceptions  by  plaintiff  from  Suffolk  county  supe- 
rior court.     Exceptions  sustained. 

E.  O.  Shepherd^  for  plaintiff. 

Lincoln  dh  Badg-er  and  Hugh  W.  Ogden,  for  de- 
fendant. 

NOTB. 

Purchase  of  Ticket  Not  Necessary  to  Establish  ReUtton  of  Carrier 
and  Passenger. — The  actual  purchase  of  a  ticket  is  not  always 
necessary  to  create  the  relation  of  carrier  and  passenger.  The 
Wasco,  53  Fed.  Rep.  546;  Spannagle  v.  ChicagOi  etc.,  R.  Cof,  31  111. 
App.  460  ;  AUender  v,  Chicago,  etc.,  R.  Co.,  37  Iowa  264  ;  Lake  Erie, 
etc.,  R.  Co.  V,  Mays,  4  Ind.  App.  413  ;  Jones  v.  Boston,  etc.,  R.  Co., 
163  Mass.  245;  Cross  v.  Kansas  City,  etc.,  R.  Co.,  56  Mo.  App.  664; 
Schurr  v,  Houston,  (Buff.  Super.  Ct.)  10  N.  Y.  St.  Rep.  262;  Hous- 
ton, etc.,  R.  Co.  V.  Washington,  (Tex.  Civ.  App.)  30  S.  W.  Rep.  719; 
Norfolk,  etc.,  R.  Co.  v,  Groseclose,  88  Va.  267  ;  ijlorfoVk.,  etc.,  R.  Co. 
V,  Galliher,  89  Va.  639. 

Under  the  Texas  statute,  one  who  in  good  faith  boards  a  passen- 
Cper  train  without  a  ticket,  intending  to  pay  his  fare  to  the  conduc- 
tor, is  a  passenger.  Houston,  etc.,  R.  Co.  v*  Washington,  (Tex. 
Civ.  App.)  30  S.  W.  Rep.  719. 


Beyer 

V, 

Louisville  &  N.  R.  Co. 

{Supreme  Court  of  Alabama,  April  ij,  1897,) 
Injury  to  Passenger  on  Freight  Car— Contributory  Negligent 
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Right  of  Recovery.* — A  passenger  on  a  freight  train,  who  could 
have  ridden  in  the  caboose  with  the  other  passengers,  was  injured 
in  a  derailment  while  voluntarily  riding  on  the  top  of  a  car,  and 
those  in  the  caboose  were  not  injured.  Held,  that  he  was  guilty  of 
contributory  negligence,  and  could  not  recover  except  upon  plead- 
ing" and  proof  that  his  injury  was  wantonly  or  willfully  inflicted. 

Negligence — Evidence. — Plaintiff's  intestate  was  killed  in  a  derail- 
ment which  occurred  after  defendants*  conductor  was  chargeable 
with  notice  of  the  danger  of  a  derailment  on  account  of  the  position 
of  the  freight,  but  there  was  no  evidence  that  the  derailment  was 
caused  by  the  freight.  Held,  that  such  evidence  did  not  show  that 
the  derailment  was  the  result  of  wanton  or  willful  negligence  on 
the  part  of  the  conductor. 

Appeal  by  plaintiflF  from  Cullman  county  circuit 
court.     Affirmed. 

Co/er  &  Brown,  for  appellant. 
Thos.  G.  Jones,  for  appellee. 

NOTK. 

Carriers  of  Passengers — Injury  to  Passenger  Riding  in  Perilous 
Position. — Where  a  passenger  occupies  a  position  exposed  to  danger 
and  obviously  not  intended  for  passengers,  and  receives  an  injury 
which  is  due  in  part  to  the  fact  of  such  position,  he  cannot  recover 
for  the  injury  unless  he  can  make  it  appear  uf>on  some  ground  of 
necessity  or  propriety  that  his  being  in  that  position  was  consist- 
ent with  the  exercise  of  precaution  and  care  on  his  part.  Little 
Rock,  etc.,  R.  Co.  v.  Miles,  13  Am.  &  Eng.  R.  Cas.  10,  40  Ark.  2^48 
Am.  Rep.  10 ;  Hickey  v.  Boston,  etc.,  R.  Co.,  14  Allen  (Mass.),  429 ; 
Carroll  v,  Inter-State  Rapid  Transit  Co.,  52  Am.  &  Eng.  R.  Cas.  273, 
107  Mo.  653 ;  Ash  brook  v,  Frederick  Ave.  R.  Co.,  18  Mo.  App.  290. 

A  passenger  on  a  freight  train,  riding  on  a  projection  or  cupola 
several  feet  above  the  roof  of  a  caboose,  where  there  were  no  guards 
of  any  sort,  and  thrown  therefrom  by  the  jar  caused  by  the  coupling 
of  a  switch  engine  to  the  train  cannot  recover  upon  mere  proof  that 
the  injury  was  caused  by  the  jar,  it  being  contributory  negligence 
to  ride  in  that  manner.  Tuley  v.  Chicago,  etc.,  R.  Co.,  41  Mo.  App. 
432. 

In  Little  Rock,  etc.,  R  Co.  v.  Miles,  13  Am.  &  Eng.  R.  Cas.  10,  40 
Ark.  298,  48  Am.  Rep.  10,  it  was  held  that  where  a  passenger  was 
riding  on  top  of  a  cattle  car,  and  in  consequence  of  the  cars  jump- 
ing the  track  was  thrown  off  and  injured,  he  could  not  recover, 
although  he  had  taken  the  position  on  the  cattle  car  by  the  direction 
of  the  station  agent  at  the  station  where  he  had  purchased  his 
ticket.  In  delivering  its  opinion  the  court  said  :  "There  are  cer- 
tain portions  of  every  railroad  train  which  are  so  obviously  danger- 
ous for  a  passenger  to  occupy,  and  so  plainly  not  designed  for  his 
reception,  that  his  presence  there  will  constitute  negligence  as  a 
matter  of  law,  and  preclude  him  from  claiming  damages  for  injuries 
received  while  in  such  position.  A  passenger  who  voluntarily  and 
unnecessarily  rides  upon  the  engine  or  tender,  or  upon  the  pilot  or 
bumper  of  the  locomotive,  or  upon  the  top  of  a  car,  or  upon  the 
platform,  cannot  be  said  to  be  in  the  exercise  of  that  caution  and 
discretion  which  the  law  requires  of  all  persons  who  are  of  f  uU  age, 
of  sound  mind  and  of  ordinary  intelligence. 
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"R.  R.  Co.  V,  Jones»  95  U.  S,  439 ;  Doggett  v.  Illinois,  etc.,  R.  Co., . 
34  Iowa,  284 ;  Robertson  v,  N.  Y.  R.  Co.,  22  Barb.  91 ;    Downey  v, 
Hendric,  46  Mich.  498 ;  Spooner  v,  Brooklyn  City  R.  Co.,  36  Barb. 
217  ;    Camden  A  Atlantic  R.  Co.  v.  Hoosey,  6  Am.  &  Eng*.  R.   Cas. 
454 ;  99  Pa.  St.  492  ;  7  Railway  Age,  481." 

The  court,  however,  intimated  that  if  he  had  taken  such  position 
by  the  conductor's  permission,  or  with  his  acquiescence,  this  would 
exempt  the  passenger  from  blame. 


Texas  &  P.  Ry.  Co. 

V, 

Clayton  ef  aL 

{Circuit  Court  of  Appeals  y  Second  Circuity  Dec*  8,  iSg/.) 

Loss  of  Goods  Left  for  Connecting  Carrier — Delivery — Liability  of 
Contracting  Carrier.* — In  the  absence  of  a  special  contract  qualify- 
ing the  ordinary  obligations  of  a  common  carrier,  when  goods  are 
delivered  to  a  railroad  company  for  transportation  beyond  its  own 
line  through  the  intervention  of  a  connecting  carrier,  it  is  liable  as 
an  insurer  of  the  goods  until  it  has  delivered  them  to  the  connecting 
carrier,  or  until  it  has  taken  the  necessary  steps  to  occupy  the 
relation  of  a  warehouseman  ;  and  a  railroad  company  does  not 
relieve  itself  of  such  liability  by  leaving  such  goods  on  its  own 
wharf,  after  simply  notifying  the  connecting  steamboat  company 
of  their  arrival  and  requesting  it  to  transport  them  **as  soon  as 
practicable"  to  their  destination,  though  the  wharf  was  habitually 
used  by  both  companies  for  the  purpose  of  loading  and  unloading 
goods. 

In  Error  to  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

Rush  Tag'g'ert  and  Arthur  H.  Mas  ten,  for  plaintiff 
in  error. 

EvartSy  Choate  d:  BeamamnA  Treadwell  Cleveland^ 
for  defendants  in  error. 

Wali^ace,  C.  J.,  in  delivering"  the  opinion  of  the 
court,  said  :  **What  constitutes  a  suflScient  delivery 
to  the  connecting-  carrier  is  sometimes  a  doubtful  ques- 
tion. A  manual  transfer  of  possession  is  not  essential. 
A  constructive  chang-e  of  possession  from  the  first  to 
the  second  carrier  may  amount  to  a  delivery.  It  may 
be  safely  affirmed,  as  a  proposition  applicable  to  all 
cases,  that  a  deposit  of  the  g'oods  with  notice,  express 
or  implied,  at  any  place  where  the  second  carrier  has 

*See  note  at  end  of  case. 
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control  of  them,  conformably  with  usag^  created  by 
the  course  of  the  business  between  the  two  carriers,  i^ 
a  sufficient  delivery,  and  discharges  the  first  carrier. 
The  liability  of  the  second  carrier  begins  when  that  of 
the  first  ends.  Van  Santvoord  v.  St.  John,  6  Hill» 
157  ;  Mills  v.  Railroad  Co.,  45  N.  Y.  622.  In  Insur- 
ance Co.  V.  Wheeler,  49  N.  Y.  616,  where  connectingf 
carriers  had,  at  the  point  of  connection,  a  warehouse 
used  in  common  for  the  transfer  of  goods  from  one  line 
to  the  other,  the  expenses  of  handling  being  paid  in 
common,  it  was  held  that  the  delivery  of  goods  there 
by  one  carrier,  with  notice  to  the  other  of  their  arrival 
and  ultimate  destination,  placed  them  in  the  possession 
of  the  latter,  and  subjected  him  to  responsibility  as  a 
carrier.  In  Converse  v.  Transportation  Co.,  33  Conn. 
166,  a  railroad  company  and  a  steamboat  company  had 
a  covered  wharf  in  common,  at  their  common  terminus; 
and  it  was  the  established  usage  for  the  steamboat 
company  to  land  goods  for  the  railroad  on  the  arrival 
of  its  boats  at  night  upon  a  particular  place  on  the 
wharf,  whence  they  were  taken  by  the  railroad  com- 
pany at  its  convenience,  for  further  transportation. 
There  was  no  evidence  of  an  actual  agreement  thai  the 
goods  thus  deposited  were  in  the  possession  of  the 
railroad  company,  but  the  court  was  of  opinion  that 
there  was  a  tacit  understanding  that  the  steamboat 
company  should  deposit  its  freight  at  that  particular 
place,  and  that  the  railroad  should  take  it  thence  at 
their  convenience.  It  was  held  that  a  deposit  of  goods 
accordingly  by  the  steamboat  company  was  a  sufficient 
delivery  to  the  railroad  company,  and  a  recovery  against 
the  former  for  the  loss  of  the  goods  was  reversed.  In 
Pratt  V.  Railway  Co.,  95  U.  S.  43,  the  Michigan  Cen- 
tral Railroad  Company  and  the  Grand  Trunk  Railroad 
Company  used  a  freight  depot  of  the  former,  and  when 
goods  were  deposited  b}^  the  latter  in  a  certain  part  of 
the  depot,  destined  over  the  road  of  the  former,  they 
were  set  apart  by  the  employees  of  the  latter  ;  and, 
after  they  were  so  placed,  the  employees  of  the  Grand 
Trunk  Railway  did  not  further  handle  them.     After 
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being  so  set  apart,  the  Michigan  Central  Railroad 
Company  would  obtain  from  the  Grand  Trunk  Railway 
Company  a  list  describing  the  goods  and  their  ultimate 
destination,  and  make  out  a  waybill  for  their  transpor- 
tation over  its  own  road.  Certain  goods  which  nad 
been  thus  set  apart  for  transportation  over  the  line  of 
the  Michigan  Central  Railroad  Company  were  burned 
before  they  were  loaded  into  its  cars,  but  after  it  had 
obtained  the  descriptive  list.  It  was  held  that  there 
had  been  a  delivery  by  the  Grand  Trunk  Railway 
Company  to  the  Michigan  Central  Railroad  Company. 
The  court  said  : 

•'*No  further  orders  or  directions  from  the  Grand 
Trunk  Company  were  expected  by  the  receiving  party. 
Except  for  the  occurrence  of  the  fire,  the  goods  would 
have  been  loaded  into  the  cars  of  the  Michigan  Central 
Company,  and  forwarded  without  further  action  of  the 
Grand  Trunk  Company.' 

**In  the  present  case  the  cotton  had  never  been 
placed  within  the  control  of  the  steamship  line  by  the 
defendant.  It  was  not  set  apart  from  the  other  cotton 
on  the  wharf,  awaiting  transportation  by  other  steam- 
ship lines  or  vessels,  further  than  by  placing  it,  when 
unloaded  from  the  cars,  near  certain  numbered  posts 
in  the  shed,  where  it  might  remain  until  called  for,  or 
might  be  removed  by  the  defendant  to  some  other 
location,  to  suit  its  own  convenience.  Before  the 
steamship  line  could  have  identified  it  for  the  purpose 
of  removal,  and  after  that,  before  they  could  have 
exercised  any  control  over  it,  the  co-operat;on  and 
assistance  of  the  defendant  were  necessary. 

** There  is  no  room  for  the  contention  that  the 
defendant  had  ceased  to  be  a  carrier  and  become  a 
warehouseman.  It  had  done  no  act  evidencing  its 
intention  to  renounce  the  one  capacity,  and  assume  the 
other.  Although  it  had  requested  the  steamship  line 
to  remove  the  cotton,  it  had  not  specified  any  particular 
time  within  which  compliance  was  insisted  on,  and  had 
not  given  notice  that  the  cotton  would  be  kept  or  stored 
at  the  risk  of  the  steamship  line  upon  failure  to  comply 
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with  the  request.  The  request  to  come  and  remove  it 
**as  soon  as  practicable"  was,  in  effect,  one  to  remove 
it  at  the  earliest  convenience  of  the  steamship  line. 
There  is  nothing-  in  the  case  to  indicate  that  the  defend- 
ant had  not  acquiesced  in  the  delay  which  intervened 
between  the  request  and  the  fire." 

NOTR. 

When  Liability  of  Connecting  Carrier  Terminates.  —  Where 
g-Qods  are  shipped  over  several  connecting  linesi  the  liability 
of  each  carrier  continues  in  g-eneral  until  that  of  the  succeed- 
iug"  carrier  has  attached,  and  the  general  rule  that  the  carrier's 
liability  as  insurer  terminates  upon  his  depositing  the  goods  in  his 
warehouse  does  not  apply.  Michigan  Cent.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  (U.  S.),  318;  Brown  v,  Pennsylvania 
Co.,  63  Minn.  546 ;  Hooper  v,  Chicago,  etc.,R.  Co.,  27  Wis.  81.  5  Am. 
Ry.  Rep.  302,  9  Am.  Rep.  439. 


Baker 

V, 

Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania^  July  /j,  iSgy,) 

Accident  at  Crossing  —  Contributory  Negligence.* — It  appeared 
from  the  evidence  that  plaintiff's  intestate,  an  adult  with  the  senses 
of  sight  and  hearing  unimpaired,  was,  in  broad  day,  about  to  cross 
three  tracks  of  defendant's  railroad  ;  that  a  train  was  approaching 
a  quarter  of  a  mile  distant ;  that  she  could  see  it  70  feet  off  before 
she  set  foot  on  the  track  nearest  her ;  that  before  she  got  off  that 
track  she  could  see  it  for  160  feet ;  that  before  she  put  her  foot  on 
the  next,  the  middle  track,  she  could  see  it  224  feet  distant ;  that  bei 
fore  she  stepped  on  the  track  upon  which  it  was  approaching,  she 
could  see  it  900  feet  distant ;  that  she,  nevertheless  stepped  on  such 
track,  and  was  killed.  Held^  that  her  death  was  the  result  of  such 
contributory  negligence  on  her  part  that  plaintiff  could  not  recover. 

Appeal^  by  defendant  from  Perry  county  court  of 
common  pleas.     Reversed, 

Z.  E,  Atkinson  and  B.  F.  Junkin^  for  appellant. 
Chas,  H,  Smiley  ^nd  Chas,  A.  Barnett^  for  appellee. 

*See  Northern  Cent.  Ry.  Co.  v,  Medairy  (Md.),  7  Am.  &  Eng.  R. 
Cas.,  N.  S.,  526,  and  note,  p.  532  ;  Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
V.  Miller  (Ind.),  ante^  p.  684. 
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Fox 
Oakland  Consol.  St.  Ry. 

(Supreme  Court  of  California,  SepL  <y,  i8g7*) 

Killing  of  Child  by  Street  Railway— Contributory  Negligence  P^r 
Se.* — It  appeared  from  the  evidence  that  plaintiff's  child,  a  boy  of 
about  4^  years  of  ag-e  was  sometimes  permitted  by  his  mother  to 
play  unattended  upon  the  side  walk  in  front  of  his  residence,  from 
which  defendant's  electric  car  tracks  were  easily  accessible,  being 
only  100  feet  away  and  on  an  intersecting  street ;  and  that  at  the 
time  of  the  accident  he  had  strayed  upon  the  tracks  while  his  mother 
was  engaged  in  her  household  duties,  though  she  had  forbidden  him 
to  leave  the  house  about  15  or  20  minutes  before  he  was  killed  by 
defendant's  car.  Held,  that  the  mother's  conduct  was  not  negli- 
gence per  se. 

Same — Negligence. — And  even  though  such  conduct  on  the  part  of 
the  mother  was  negligence  per  se,  it  would  not  be  sufficient  to  pre- 
vent recovery  by  plaintiff  in  an  action  against  the  electric  car  com- 
pany, if  it  appeared  from  the  evidence  that  those  in  charge  of  its 
car  saw  the  child  in  time  to  avoid  injuring  him  by  the  exercise  of 
ordinary  care. 

Contributory  Negligence — Poverty  of  Parents.— But  it  was  error 
in  such  action  to  instruct  that  plaintiff's  financial  condition  could 
be  considered  in  determining  whether  or  not  he  was  guilty  of  con- 
tributory negligence. 

Measure  or  Damages. — Deceased  was  a  child  of  ordinary  physical 
and  mental  condition,  and  the  jury  were  instructed  that  plaintiff 
was  only  entitled  to  compensation  for  the  loss  of  the  probable  net 
value  of  the  services  of  deceased  while  a  minor.  Held,  that  a  ver- 
dict for  $6,000  was  excessive,  and  showed  that  the  jury  was  influ- 
enced by  improper  motives. 

Judgment  for  plaintiff  reversed  and  cause  remanded. 

Van  Fleet,  J.,  in  delivering-  the  opinion  of  the 
court,  said  :  *'This  evidence  is  practically  without  con- 
troversy, and  defendant's  claim  is  that  it  establishes 
negligence  per  se  which  should  preclude  recovery.  If 
the  term  'negligence'  signified  an  absolute,  fixed  quan- 
tity or  thing,  to  be  measured  in  all  cases  in  accordance 
with  some  precise  standard,  much  of  the  difficulty 
which  besets  courts  in  the  solution  of  this  class  of 
cases,  would  be  at  once  dissipated.  But,  unfortun- 
ately, it  does  not.  Negligence  is  not  absolute,  but  is  a 
« _ 

*As  to  Injuries  to  Child  on  Street-Rail  way  Track,  see  Slensby  v, 
Milwaukee  St.  Ry.  Co.  (Wis.),  ante,  p.  527,  and  note,  p.  532; 
Kierzenkowski  v,  Philadelphia  Traction  Co.  (Pa.),  ante,  p.  533 ; 
West  Chicago  St.  Ry.  Co.  v.  Scanlan  (111.),  ante,  p.  482. 
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thing  which  is  always  relative  to  the  particular  circum- 
stances of  which  it  is  sought  to  be  predicated.  For 
this  reason  it  is  very  rare  that  a  set  of  circumstances 
is  presented  which  enables  a  court  to  say  as  matter  of 
law  that  negligence  has  been  shown.  As  a  very  gen- 
eral rule,  it  is  a  question  of  fact  for  the  jury, — ^an 
inference  to  be  deduced  from  the  circumstances  ;  and 
it  is  only  where  the  deduction  to  be  drawn  is  inevita- 
bly that  of  negligence  that  the  court  is  authorised  to 
withdraw  the  question  from  the  jury.  The  fact  that 
the  evidence  may  be  without  conflict  is  not  controlling, 
nor  even  necessarily  material.  Conceded  facts  may  as 
readily  afford  a  difference  of  opinion  as  to  the  infer- 
ences and  conclusions  to  be  drawn  therefrom  as  those 
which  rest  upon  conflicting  evidence ;  and,  if  there  be 
room  for  such  difference,  the  question  must  be  left  to 
the  jury.  Beach,  Contrib.  Neg.  §  163  ;  Schierhold  r. 
Railroad  Co.,  40  Cal.  447,  453;  Van  Praag  v.  Gale, 
107  Cal.  438,  40  Pac.  555.  Within  these  principles  the 
evidence  in  this  case  cannot  be  said  to  establish  negli- 
gence per  se.  Parents  are  chargeable  with  the  exercise 
of  ordinary  care  in  the  protection  of  their  minor  chil- 
dren :  and  whether  the  conduct  of  the  mother,  for 
which  plaintiff  is  to  be  held  responsible,  in  permitting 
the  deceased  child  to  be  out  of  her  sight  for  a  period  of 
from  15  to  20  minutes,  without  satisfying  herself  of 
his  whereabouts,  was,  under  all  the  circumstances,  a 
want  of  ordinary  care,  was,  we  think,  a  fairly  debata- 
ble question.  Schierhold  v.  Railroad  Co.,  supra; 
Meeks  v.  Railroad  Co.,  56  Cal.  513;  Birkett  v.  Ice 
Co.,  110  N.  Y.  504,  18  N.  E.  108.  But,  were  defend- 
ant's contention  sustainable  in  this  respect,  it  would 
not  necessarily  determine  the  plaintiff's  right  to  re- 
cover. There  was  evidence  tending  to  show  that  when 
the  child  went  upon  the  railway  track  he  was  a  suf- 
ficient distance  in  advance  of  the  approaching  car  to 
have  enabled  those  in  charge  thereof,  by  the  exercise 
of  ordinary  care,  to  have  stopped  before  striking  him. 
This  evidence,  if  believed  by  the  jury, — and  their  ver- 
dict implies  that  it  was, — would  tend  to  show  gross 
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aeg^lig'ence  on  the  part  of  defendant's  servants,  and 
justify  a  finding*  for  plaintiff  notwithstanding*  the  neg^ 
ligence  of  the  parents  in  permitting  the  child  to  be  in 
the  street.  This  is  upon  the  principle,  now  firmly 
established  in  this  state,  that  a  party  having  an  oppor^ 
tunity  by  the  exercise  of  proper  care  to  avoid  injuring 
another  must  do  so,  notwithstanding  the  latter  has 
placed  himself  in  the  situation  of  danger  by  his  own 
negligence  or  wrong.  Schierhold  v.  Railroad  Co., 
supra  ;  Need  ham  v.  Railroad  Co.,  37  Cal.  409  ;  Meeks 
V.  Railroad  Co.,  supra :  Esrey  v.  Southern  Pac.  Co., 
103  Cal.  541,  544,  37  Pac.  500 ;  Cunningham  v.  Rail- 
way  Co.,  115  Cal.  561,  47  Pac.  452." 

**There  was  nothing  to  indicate  that  the  value  of  the 
child's  services  would  have  been  greater  than  that  of 
the  ordinary  boy  of  his  age,  assuming  that  such  a  fact 
would  have  been  pertinent.  He  was  a  mere  infant,  and 
for  many  years  at  best,  under  ordinary  conditions,—^ 
and  it  is  by  such  we  n^ust  judge, — he  would  have  re* 
mained,  however  dear  to  their  hearts,  a  subject  of 
expense  and  outlay  to  his  parents,  without  the  ability 
to  render  pecuniary  return.  And  common  experience 
teaches  further  that,  even  after  reaching  an  age  of 
some  usefulness,  he  yet  would  continue  for  the  better 
part  of  his  remaining  years  of  minority  more  a  source 
of  outgo  than  of  income.  When  we  regard  the  proba- 
ble number  of  years  to  be  taken  in  his  schooling,  in 
this  day  of  general  desire  and  necessity  for  education 
and  knowledge,  comparatively  little  valuable  time 
would  be  left  to  be  devoted  to  the  service  of  the  parent. 
But,  assuming  that  the  deceased  would  have  been  set 
to  useful  and  valuable  employment  of  some  appropriate 
character  as  early  as  10  years  Of  age,  which  is  unusual, 
at  no  average  rate  of  income  or  wages  which  he  could 
reasonably  have  earned  would  it  be  at  all  probable  that 
in  the  time  intervening  his  majority  he  could  have 
earned,  over  and  above  the  cost  and  expense  of  his 
maintenance,  the  very  large  sum  given  by  the  verdict. 
Under  the  circumstances  of  the  case  it  is  solely  by  the 
probabilities  that  these  things  can  be  estimated.     And 
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while  in  no  sense  conclusive,  we  have  the  rigfht,  and  it 
is  most  reasonable,  in  judging*  of  the  probable  char- 
acter of  occupation  the  deceased  would  have  pursued, 
to  reg'ard,  with  the  other  circumstances  surrounding" 
him,  the  calling  of  his  father,  since  experience  teaches 
that  children  do  very  frequently  pursue  the  same  gen- 
eral class  of  business  as  that  of  their  parents.  Walters 
V.  Railroad  Co.,  41  Iowa,  71,  73.  Prom  these  consid- 
erations we  think  it  obvious,  as  contended,  that  the  ver- 
dict was  prompted  by  improper  motives  on  the  part  of 
the  jury.  While  it  is  the  province  of  the  latter  to 
estimate  the  extent  of  the  injury,  the  rig^ht  is  not  arbi- 
trary, but  must  be  justly  exercised  within  the  evidence. 
And  when  it  is  apparent  that  the  award  *is  obviously 
so  disproportionate  to  the  injury  proved  as  to  justify 
the  conclusion  that  the  verdict  is  not  the  result  of  the 
cool  and  dispassionate  discretion  of  the  jury,'  it  will  be 
set  aside.  Morgan  z\  Southern  Pac.  Co.,  95  Cal.  510, 
30  Pac.  603;  Tarbell  v.  Railroad  Co.,  34  Cal.  623; 
Sloane  v.  Railway  Co.,  Ill  Cal.  668,  687,  44  Pac.  320; 
Railwav  Co.  v.  Robbins  (Ark.),  21  S.  W.  886  ;  Rail- 
way Co.  V.  Bavfield,  37  Mich.  204,  215 ;  Potter  z'. 
Railway  Co.,  22*^  Wis.  586." 


McPeck 

V. 

Central  Vt.  R.  Co. 

(Circuit  Court  of  Appeals,  First  Circuit,  March  23,  iSgy.) 

Direction  of  Verdict. — Where  the  proof  would  be  insufficient  to 
support  a  verdict  for  plaintiff,  a  verdict  for  defendant  may  be  direc- 
ted on  a  mere  question  of  fact. 

Injury  to  Employee  on  Track — Assumption  of  Risk. — Plaintiff 
claimed  that  he,  while  employed  on  defendant's  track,  was  injured 
by  one  of  its  trains ;  that  the  accident  was  the  result  of  neglig^ence 
on  the  part  of  its  engineer  in  failing  to  give  the  proper  warning, 
though  the  train  approached  from  around  a  curve  ;  and  that  he  had 
twice  prior  to  the  accident  complained  to  defendant's  road  master 
that  the  duty  to  give  the  proper  warning  at  such  curve  was  fre- 
quently neglected  by  those  in  charge  of  defendants*  trains.  He 
was  injured  20  days  after  such  second  complaint,  and  knew  that  the 
duty  to  give  such  warnings  was  still  neglected.  Held,  that  plaintiff, 
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by  continuing'  in  the  service  of  the  company,  assumed  the  risks 
incident  to  such  service. 

Negligence  of  Fellow  Servants.*— And  if  the  failure  to  g-ive  such 
warning  was  neg^ligence  on  the  part  of  the  eng-ineer,  it  was  that  of 
plaintiff's  fellow  servant,  for  which  defendant  was  not  responsible. 

Same. — Defendant  having  had  no  notice  of  the  engineer's  alleged 
negligence,  the  rule  that  the  contributory  negligence  of  the  injured 
party  will  not  defeat  such  an  action  if  it  be  shown  that  the  defend- 
ant might,  by  the  exercise  of  reasonable  care,  have  avoided  the  con- 
sequence of  such  negligence  is  not  applicable. 

Error  by  plaintiflF  to  the  circuit  court  of  the  United 
States  for  the  District  of  Massachusetts. 

Barron  C  Moulton  and  Victor  J.  Loringr^  for  plain- 
tiflF in  error. 

Chester  W.  Witters  and  Forrest  C.  Ma7ichester^  for 
defendant  in  error. 

Before  Colt  and  Putnam,  Circuit  Judges,  and 
Webb,  District  Judge. 

Putnam,  C.  J.,  in  delivering  the  opinion  of  the  court, 
said  :  *'The  case  was  opened  to  a  jury  in  the  circuit 
court,  and,  at  the  close  of  the  evidence  in  behalf  of  the 
plaintiflF,  that  court,  on  the  motion  of  the  defendant, 
directed  a  verdict  for  it.  The  plaintiff  duly  excepted, 
and  sued  out  this  writ  of  error.  He  assumes  that  the 
ruling  below  was  necessarily  erroneous  unless  it  in- 
volved a  "matter  of  law"  or  a  ''conclusion  of  law." 
This  is  a  mistaken  assumption.  A  verdict  may  thus 
be  directed  on  a  pure  issue  of  law  raised  by  the  parties, 
or,  which  may  be  substantially  the  same  thing,  on  an 
application  of  the  law  to  admitted  facts,  or  on  a  mere 
question  of  fact  when  the  proofs  are  insuflScient  to  sup- 
port a  verdict.  As  was  said  by  us  in  De  Loriea  v. 
Whitney,  11  C.  C.  A.  355,  361,  63  Fed.  611,  617 : 

"When  a  verdict  in  one  direction  ought  to  be  set 
aside  as  against  the  weight  of  evidence,  then,  under 
the  rule  as  now  understood,  the  court  ought  to  direct 
a  verdict  in  the  other  direction." 

"The  time  has  gone  by  when  the  federal  courts  sit, 

♦As  to  whether  l^ngineer  and  Foreman  are  Fellow  Servants,  see 
Omaha  &  R.  V.  R.  Co.  v,  Krayenbnhl  (Neb.)*  4  Am.  &  £ng.  R.  Cas.. 
N.  S.,  483,  and  note^  p.  487 ;  Northern  Pac.  R.  Co.  v.  Charless  (U. 
8.),  4  Am.  &  Ensr.  R.  Cas.,  N.  S.,  128. 
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at  their  own  loss  of  time,  and  at  the  expense  of  the  par- 
ties, to  take  verdicts  which  they  can  foresee  ong^ht  not 
to  have  been  taken.  Meehan  v.  Valentine,  14?  U.  S. 
611,  618,  12  Sup.  Ct.  972 ;  Railroad  Co.  v.  Gentry,  163 
tJ.  S.  353,  365,  16  Sup.  Ct.  1104 ;  Monroe  v.  Insurance 
Co.,  3  C.  C.  A.  280,  ^2  Fed.  777,  787." 

•*The  case  is  wholly  unlike  Railroad  Co.  v.  Babcock, 
154  U.  S.  190,  200,  14  Sup.  Ct.  978.  In  that  case  some 
delay  had  elapsed  between  the  time  when  the  person 
employed  gave  notice  of  the  defect  and  the  time  of  the 
injury  ;  but  he  bad  had  no  reasonable  opportunity  to  as- 
certain whether  repairs  had  been  made,  and  was  himself 
guilty  of  no  negligence.  But  here  fully  20  days  elapsed 
between  the  first  complaint  and  the  injury ;  yet  no 
change  in  the  methods  of  the  defendant  corporation  or 
in  the  management  of  its  trains  had  been  made,  and  the 
plaintiflF  knew  this.  Hough  v.  Railway  Co.,  100  tJ.  S. 
213,  225 ;  Bevan,  Neg.  (2d  Ed.)  756.  Besides,  the 
second  conversation  with  the  road  master  put  him  on 
his  guard,  and  was  equivalent  to  a  notice  that  he  could 
not  rely  on  any  relief." 

**Smith  V.  Baker  [1891]  App.  Cas.  325,  which  re- 
lates to  the  question  of  the  liability  of  an  employer  to 
his  employee  for  continued  carelessness  in  giving 
warnings,  might  perhaps  be  relied  on  to  sustain  the 
proposition  that  this  case,  in  some  of  its  aspects,  should 
have  gone  to  the  jury  ;  but  the  rule  of  Smith  v.  Baker 
is  certainly  not  the  rule  of  the  federal  courts.  More- 
over, an  examination  of  the  history  of  that  case  from 
its  origin  shows  that  the  great  weight  of  authority  was 
contrary  to  the  conclusion  of  the  house  of  lords,  re- 
ported as  stated.  In  the  house  of  lords  the  only  lords 
concurring  in  holding  the  employer  liable  on  account 
of  the  want  of  proper  warnings  were  Lord  Halsbury, 
L.  C,  Lord  Hershell,  and  Lord  Watson.  On 
the  other  hand,  the  case,  which,  so  far  as  the  supreme 
court  of  judicature  was  concerned,  commenced  in  the 
divisional  court  of  the  queen's  bench  division,  went 
from  there  to  the  court  of  appeal  to  the  house  of  lords. 
The  ruling  in  the  divisional  court  was  formal,  but  Mr. 
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Justice  Wili^,  as  appears  at  page  343,  expressed  the 
opinion  that  the  employee  accepted  the  risk  of  the  em- 
ployment. In  the  court  of  appeal,  Lord  Coleridge, 
C.  J.,  and  Lord  Justices  Lindley  and  Lopes  con- 
curred in  the  views  of  Mr.  Justice  Wili^s  ;  and  in 
house  of  lords  Lord  Bramweli^  and  Lord  Morris 
also  concurred  in  those  views,  although  Lord  Morris 
concurred  in  the  result  in  the  house  of  lords  on  the 
ground  that,  according  to  the  verdict  of  the  jury  in  the 
county  court,  the  employer's  machinery  was  not  reason- 
ably nt  for  its  purpose,  and  the  plaintiff  below  did  not 
know  that  fact,  also  stating  that,  under  the  statute,  no 
fact  found  by  the  jury  was  appealable.  This  gives  a 
sum  of  six  learned  judges  against  tlie  conclusions  of 
the  house  of  lords,  and  only  three  in  its  favor,  with  the 
weight  of  learning  and  experience  averaging  at  least 
as  favorably  for  the  former  as  for  the  latter." 

**The  plaintiff  also  urges  the  rule  announced  in 
Coasting  Co.  v.  Tolson,  139  U.  S.  551,  11  Sup.  Ct. 
653,  and  again  in  Railway  Co.  v.  Ives,  144  U.  S.  408, 
429,  12  Sup.  679,  that  the  contributory  negligence  of 
the  party  injured  will  not  defeat  the  action  if  it  be 
shown  that  the  defendant  might,  by  the  exercise  of 
reasonable  care,  have  avoided  the  consequences  of  such 
negligence  ;  and  he  also  claims  that  the  conduct  of  the 
locomotive  engineer  of  the  defendant  corporation  was 
willful  in  running  his  locomotive  knowingly  against 
the  plaintiff.  Passing  by  the  question  whether  these 
propositions  were  so  urged  at  the  trial  that  we  can  take 
jurisdiction  of  them,  it  is  plain  that  there  is  nothing 
in  them  with  which  the  defendant  itself  can  be  charged. 
It  had  no  such  notice  of  the  plaintiff's  supposed  negli- 
gence or  of  the  engineer's  alleged  willfulness  that  it 
could  guard  against  them  ;  and,  as  to  each  proposition, 
the  condition  is  purely  that  of  the  relations  of  employees 
among  themselves. 

* 'While  it  is  true  that  under  many  circumstances  a 
servant  may,  by  giving  notice  of  defects  in  machinery, 
or  in  the  course  of  business,  relieve  himself  from  the 
risks  which  he  ordinarily  assumes,  yet  this  relates  more 
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particularly  to  the  question  of  the  neg'lig'ence  of  the 
employer  ;  and  the  question  of  the  contributory  neg'li- 
g'ence of  the  servant,  nevertheless,  always  remains  to 
some  extent.  He  cannot  perhaps  be  charged  with  neg- 
ligence merely  because  he  continues  in  the  service  for 
a  time  not  unreasonable  after  he  gives  the  notice,  but 
he  is  always  bound  to  use  reasonable  care  under  all  the 
circumstances  known  to  him.  The  distinction  is  recog- 
nized in  Hough  r.  Railway  Co.,  100  U.  S.  213,  224, 
225,  already  cited,  and  in  Railroad  Co.  v.  McDade,  135 
U.  S.  554,  570,  10  Sup.  Ct.  1044.  But,  as  stated  by 
the  learned  judge  who  tried  the  cause,  we  have  no  oc- 
casion to  determine  its  application  here." 


Bryce 
Chicago,  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  Iowa,  OcLjo,  iSgy,) 

Injury  to  Brakeman— Structure  near  Track — Liability  of  Railroad 
Company.* — Plaintiff,  a  brakeman  on  defeadant*s  freig'ht  train, 
while  the  train  was  crossing-  a  bridge,  attempted  to  descend  a  ladder 
attached  to  the  side  of  the  car  for  the  purpose  of  releasing-  brakes, 
which  it  was  his  duty  to  do  at  that  point ;  but  owing-  to  the  proximity 
of  a  truss  he  was  struck  and  injured  by  bolts  which  projected  about  2 
inches  beyond  their  nuts.  Heldy  that  whether  or  not  the  railroad 
company  was  liable  for  the  injuries  sustained  by  plaintiff  was  a 
question  for  the  jury. 

Same — Admissibility  of  Evidence. — In  such  action,  evidence  to 
show  that  no  accident  had  occurred  at  such  bridg-e  for  the  nine  years 
preceding-  plaintiff's  injuries  was  not  admissible. 

Contributory  Negligence — Chargeable  with  Notice. — Plaintiff,  as 
a  brakeman,  had  prior  to  the  accident  passed  over  such  bridg-e  twice 
a  day  during-  a  period  of  over  a  year,  but  upon  the  top  of  moving 
cars,  in  such  positions  that  he  could  not  readily  estimate  the  prox- 
imity of  such  truss  to  the  trains.  Held,  that  in  the  absence  of 
knowledge  to  the  contrary,  he  had  the  right  to  assume  that  he  could 
safely  descend  the  ladder  in  the  performance  of  his  duty. 

Same. — But  whether  or  not  he  was  charg-eable  with  notice  of  the 
danger  was  a  question  for  the  jury. 

Harmless  Error. — Defendant  cannot  complain  of  an  erroneous  in- 
struction which  was  favorable  to  itself. 

*As  to  Injuries  to  Employee  from  Structure  near  Track,  see  Vin- 
ing  V,  New  York  &  N.  E.  R.  Co.  (Mass.),  ante,  p.  65 ;  Ryan  v.  New 
York,  N.  H.  &  H.  R.  Co.  (Mass.),  ante,  p.  67 ;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V,  Grormley  et  at,  (Tex.),  ante,  p.  468. 
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Appeal  by  defendant  from  Cedar  county  district 
court.     A-ffirmed. 

Burton  Hanson^  Chas.  B.  Keeler,  and  T.  B.  Hartley^ 
for  appellant. 

Preston^  Wheeler  &  Moffit^  F,  L.  Anderson^  and 
Wrig-ht  &  Wright^  for  appellee. 

Ladd,  J.,  in  delivering  the  opinion  of  the  court,  said  : 
* 'Braking-  was  habitually  done  in  that  locality  and  over 
the  bridge,  and  the  defendant  was  clearly  negligent  in 
failing  to  so  adjust  its  truss  and  track  and  so  place  the 
bolts  that  the  work  required  of  brakemen  might  be 
performed  with  reasonable  safety  to  themselves.  Many 
authorities  are  called  to  our  attention  by  the  defendant. 
In  Illick  V.  Railroad  Co.,  67  Mich.  637,  35  N.  W.  708, 
it  does  not  appear  that  braking  was  ordinarily  required 
over  the  bridge,  and  it  seems  to  have  been  conceded 
that  the  bridge,  as  originally  constructed,  was  fault- 
less ;  and  the  court  held  that  the  company  was  not 
bound  to  change  it  so  as  to  conform  to  the  more  recent 
notions  of  bridge  building.  In  McKee  v.  Railway  Co., 
83  Iowa,  622,  50  N.  W.  209,  a  brakeman,  in  order  to 
ascertain  what  was  wrong  with  the  running  gear  of  a 
freight  car,  descended  the  ladder  at  the  side,  and,  while 
swinging  out  to  look  under,  came  in  contact  with  the 
wing  of  a  fence.  The  court  held  that,  as  the  accident 
happened  at  a  place  where  the  employee  could  not  be 
reasonably  expected  to  be,  there  was  no  negligence, 
saying  :  'So  far  as  the  record  shows,  the  accident  in 
question  was  so  improbable,  and  it  was  due  to  causes 
of  such  rare  occurrence  that  the  defendant,  in  the  exer- 
cise of  ordinary  diligence,  was  not  required  to  provide 
against  it.'  The  same  rule  controlled  in  the  Koontz  xk 
Railway  Co.,  65  Iowa,  224,  21  N.  W.  577,  and  Davis  v. 
Railroad  Co.,  21  S.  C.  104.  The  Snow  Bank  Cases 
turn  on  the  proposition  that  the  dangers  arising  from 
high  embankments  of  snow  are  such  as  are  inseparable 
from  the  operation  of  railroads  where  snow  prevails, 
and  are  therefore  assumed  by  the  employees.  Dowell 
V.  Railway  Co.,  62  Iowa,  629,  17  N.  W.  901  ;  Brown  v. 
Railway  Co.,  64  Iowa,  652,  21  N.  W.  193.   In  this  case 
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the  defendant  might  have  accomplished  its  purpose,  and 
at  the  same  time  have  protected  its  employees  from 
dang-er.  The  true  rule  is  thus  stated  in  Loftus  v. 
Ferry  Co.,  84  N.  Y.  459  :  'If  the  defendant  ought  to 
have  foreseen  that  such  an  accident  might  happen,  or  if 
such  an  accident  could  have  reasonably  been  anticipated, 
the  omission  to  provide  against  it  would  be  actionable 
negligence.  *  It  is  not  claimed  that  to  place  the  track 
and  truss  so  near  together  at  every  bridge  on  the  road 
would  be  negligent,  but  to  do  so  where  the  employees 
are  requred  to  go  up  and  down  the  ladders  on  the  side 
of  the  cars,  in  the  discharge  of  their  duties,  in  the  ordi- 
nary work  in  which  they  are  engaged.  In  this  respect 
it  is  like  the  Cattle-Guard  Cases.  Ordinarily  such  a 
guard  need  not  be  planked,  but,  when  in  switching 
grounds,  this  may  be  necessary  in  order  to  insure  the 
safety  of  employees.  Ford  v.  Railway  Co.  (Iowa),  59 
N.  W.  5.  Railway  Co.  v.  Graves  (Tex.  Civ.  App.),  21 
S.  W.  606,  is  in  point.  There  the  brakeman  was  in- 
jured as  in  this  case,  and  the  company  adjudged  negli- 
gent in  placing  its  track  too  near  one  side  of  the  bridge, 
— 3>^  inches  nearer  one  side  than  the  other.  As  bearing 
on  this  question,  see  3  Elliott,  R.  R.  §  1269  ;  Railroad 
Co.  V.  Welch,  52  111.  183 ;  Railroad  Co.  v.  Russell,  91 
111.  299  ;  Kelleher  v.  Railroad  Co., 80  Wis.  584,  50  N. 
W.  942 ;  Johnson  v.  Railway  Co.,  43  Minn.  53,  44  N. 
W.  884." 

"It  is  insisted  that,  under  the  circumstances  disclosed 
in  the  record,  Lounsbury  must  be  held,  as  a  matter  of 
law,  to  have  assumed  the  risk  incident  to  the  condition 
of  the  bridge.  The  evidence  that  he  did  not  have  actual 
knowledge  of  the  dangerous  proximity  of  the  truss  is 
undisputed.  Ought  he  to  have  known  thereof  by  the 
exercise  of  ordinary  diligence  ?  If  he  could  have  ascer- 
tained, by  reasonable  observation,  its  dangerous  prox- 
imity to  the  track,  it  must  be  regarded  as  an  obvious 
danger,  which  was  assumed  by  continuing  in  the  service 
of  the  defendant.  In  other  words,  what  a  man  in  law 
ought,  by  the  exercise  of  reasonable  diligence,  to  know, 
he  does  know.     Way  v.  Railroad  Co.,  40  Iowa,  343; 
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Heath  V.  Mining  Co.,  65  Iowa,  740,  23  N.  W.  148 
Brown  V.  Railroad  Co.,  69  Iowa,  162,  28  N.  W.  487 
Magfeex;.  Railwaj^  Co.,  82  Iowa,  253,  48  N.  W.  92 
Perigo  V.  Railroad  Co.,  52  Iowa,  277,  3  N.  W.  43 
Wells  V.  Railroad  Co.,  56  Iowa,  520,  9  N.  W.  364." 

'*The  authorities  cited  by  the  defendant  are  not  con- 
trolling. In  each  case  the  obstruction  occasioning  the 
injury  had  been  observed,  or  was  in  such  plain  view 
that  it  sould  be  seen  by  the  mere  looking.  In  lUick's 
Case  the  truss  was  14  feet  high,  and  the  brakeman  had 
been  warned  of  the  danger.  The  brakeman  had  seen 
the  post  by  which  he  was  injured  in  Austin  v.  Railroad 
Co.,  164  Mass,  284,  41  N.  K.  288,  and  recovery  was 
denied  ;  but,  where  he  had  not  seen  it,  he  was  allowed 
to  recover  by  the  same  court.  Scanlon  v.  Railroad  Co. 
(Mass.),  18  N.  E.  209.  So,  where  a  brakeman  was 
struck  by  the  overhead  timber  of  a  low  bridge,  it  was 
held  that  he  could  have  observed  the  danger  by  looking. 
Wells  V.  Railroad  Co.,  56  Iowa,  520,  9  N.  W.  364.  See 
Williams  v.  Railroad  Co.,  116  N.  Y.  633,  22  N.  E. 
1117  ;  Railroad  Co.  v.  Sentmeyer,  92  Pa.  St.  276 ;  El- 
liott, R.  R.  §  2003.  The  law  in  such  cases  is  not 
doubted,  but  in  each  must  be  determined  on  the  partic- 
ular facts  shown.  Whether  Lounsbury  ought  to  have 
known  of  the  danger  is  a  question  about  which  men 
might  honestly  differ,  and  was  therefore  one  of  fact,  to 
be  tried  by  the  jury.  Moore  v.  Railway  Co.  (Iowa),  71 
N.  W.  569." 


VOIGHT 

V. 

Baltimore  &  O.  S.  W.  Ry.  Co 

{Circuit  Court,  5.  D.  Ohio,  W.  D,  March  29, 1897,) 
Injuries  to  Express  Messengers— Liability  of  Carriers.*— An  ex- 
press messenger,  though  carried  in  a  special  car,  under  a  contract 
made  by   the  express  company  for  the'  transportation  of  express 
matter  in  his  charge,  is  a  passenger  for  hire. 

♦See  I>)uisville,  N.  A.  &  C.  Ry.  Co.  v,  Keefer  (Ind.),5  Am.  &  Eng. 
R.  Cas.,  N.  S.,  26,  and  note,  p.  38;  Pittsburgh,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Mahony  (Ind.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  441. 
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Same — Contracts— Exemption  from  Liability. — And  a  contract 
relieving  the  railroad  from  all  its  liability  as  a  common  carrier  for 
injuries  which  may  be  sustained  by  such  passenger,  is  against 
public  policy,  and  void. 

TaFT,  C.  J.,  in  delivering'  the  opinion  of  the  court, 
said :  *'It  seems  to  be  well  settled  that  an  express 
messenger,  though  carried  in  a  special  car,  when  car- 
ried under  a  contract  with  a  railroad  company  made  by 
the  express  company  for  the  transportation  of  express 
matter  in  his  charge,  is  a  passenger  for  hire.  Pordyce 
V.  Jackson,  56  Ark.  594,  20  S.  W.  528,  597  ;  Blair  v. 
Railroad  Co.,  66  N.  Y.  313;  Brewer  v.  Railroad  Co., 

124  N.  Y.  59,  26  N.  E.  324 ;  Kenney  v.  Railroad  Co., 

125  N.  Y.  422,  26  N.  E.  626 ;  Pennsylvania  Co.  v. 
Woodworth,  26  Ohio  St.  585  ;  Railroad  Co.  v.  Thomas, 
79  Ky.  169 ;  Jones  v.  Railway  Co.,  125  Mo.  666,  28  S. 
W.  883  ;  Jennings  v.  Railroad  Co.,  38  U.  C.  Q.  B. 
477 ;  Yeomans  v.  Navigation  Co.,  44Cal.  71 ;  Railway 
Co.  V.  Ketcham,  133  Ind.  346,  33  N.  E.  116 ;  Cham- 
berlain V.  Railroad  Co.,  11  Wis.  238;  Railway  Co.  v. 
Wilson,  79  Tex.  371,  15  S.  W.  280.  Postal  clerks, 
whose  relation  to  the  railroad  company  is  analogous  to 
that  of  the  express  messenger,  are  also  accorded  the 
same  rights  as  passengers  for  hire.  Seybolt  v.  Rail- 
road Co.,  95  N.  Y.  562 ;  Nolton  v.  Railroad  Co.,  15 
N.  Y.  444 ;  Magoffin  v.  Railway  Co.,  102  Mo.  540,  15 
S.  W.  76;  Mellor  v.  Railway  Co.,  105  Mo.  45S-460, 
16  S.  W.  849 ;  Jones  v.  Railway  Co.,  125  Mo.  666,  28 
S.  W.  883 ;  Hammond  v.  Railroad  Co.,  6  S.  C.  130  ; 
Libby  V.  Railroad  Co.,  85  Me.  34,  26  Atl.  943  ;  Rail- 
road Co.  V.  Kingman  (Ky.)  35  S.  W.  265  ;  Baltimore  & 
O.  R.  Co.  V.  State,  72  Md.  36,  18  Atl.  1107 ;  Railway 
Co.  V.  Wilson,  79  Tex.  371,  15  S.  W.  280 ;  Railway 
Co.  V.  Ketcham,  133  Ind.  346,  33  N.  E.  116 ;  Railroad 
Co.  V.  Shott  (Va.)  22  S.  E.  811 ;  Collett  v.  Railroad 
Co.,  16  Adol.  &  E.  (N.  S.)  984;  Arrowsmith  v.  Rail- 
road Co.,  57  Fed.  165;  Gleeson  v.  Railroad  Co.,  140 
U.  S.  435,  11  Sup.  Ct.  859.  A  passenger  for  hire  is 
entitled  to  the  highest  degree  of  care  and  skill  from 
the  railroad  company  in  the  management  of  its  trains 
and  the  preservation  of  his  safety.     If  the  plaintiff  was 
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a  passengfer  for  hire,  then  a  stipulation  by  the  common 
carrier  whose  passeng^er  he  was,  exempting  the  carrier 
from  responsibility  for  its  negligence  or  that  of  its 
servants,  was  void,  according  to  the  unbroken  line  of 
authorities  in  the  supreme  court  of  the  United  States. 
Railroad  Co.  v.  Lockwood,  17  Wall.  359  ;  Liverpool 
&  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
397,  9  Sup.  Ct.  469 ;  Inman  v.  Railway  Co.,  129  U.  S. 
128-139,  9  Sup.  Ct.  249 ;  Phoenix  Ins.  Co.  v.  Erie  & 
W.  Transp.  Co.,  117  U.  S.  312,  322,  6  Sup.  Ct,  750, 
1176 ;  Hart  v.  Railroad  Co.,  112  U.  S.  331-338,  5  Sup. 
Ct.  151 ;  Railway  Co.  v.  Stevens,  95  U.  S.  656  ;  Bank 
of  Kentuckv  v.  Adams  Express  Co.,  93  U.  S.  174-183; 
Railroad  Co.  v.  Pratt,  22  Wall.  123,  124 ;  Express  Co. 
V.  Caldwell,  21  Wall.  264-268.  In  the  case  at  bar, 
according  to  the  averments  of  the  answer  now  under 
consideration,  the  express  company  guarantied  the 
railroad  company  against  any  damage  to  it  arising  from 
suits  for  personal  injury  by  the  employees  of  the 
express  company.  By  contract  between  the  express 
company  and  the  plaintiflF,  the  plaintiff  agreed  to 
release  all  right  of  action  which  he  might  have  against 
the  railroad  company  for  negligence,  and  stipulated 
that  his  agreement  with  the  express  company  should 
inure  to  the  benefit  of  the  railroad  company.  These 
two  contracts  are,  in  effect,  the  same  as  a  contract 
made  directly  with  the  railroad  company  by  the  mes- 
senger, whereby  he  agrees  not  to  hold  the  railroad 
company  liable  for  injury  to  him  caused  by  the  negli- 
gence of  the  company  or  its  servants.  In  so  far  as 
they  have  this  effect,  they  are  void,  because  against 
public  policy.  Railroad  Co.  v.  Lockwod,  17  Wall. 
359.  They  do  not,  therefore,  constitute  a  valid  defense 
to  the  action  of  the  plaintiff,  to  recover  damages  for 
injuries  caused  by  the  negligence  of  the  defendant 
company. 

"The  argument  of  defendant's  counsel  against  the 
demurrer  may  be  stated  thus :  The  rule  of  public 
policy  which  renders  invalid  a  stipulation  by  a 
common  carrier,  restricting  its  liability  for  loss  caused 
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by  its  negfligfence  or  that  of  its  servants,  applies  only 
to  those  duties  which  it  is  bound  to  perform  as  a  com- 
mon carrier.  Whenever  that  which  it  engag-es  to  do  is 
something  which  it  is  not  under  obligation  as  a  common 
carrier  to  do,  it  has  the  same  freedom  of  contract  as 
a  private  carrier  for  hire,  and  may  therefore  exempt 
itself  by  stipulation  from  liability  for  its  own  neg-li- 
gence  or  that  of  its  servants.  In  the  case  at  bar,  the 
defendant  company  was  not  under  any  common-law 
oblig'ation  to  furnish  express  facilities  to  the  express 
company  whose  employee  the  plaintiflF  was.  If,  then, 
the  express  business  is  not  performed  by  the  railroad 
company  as  a  common  carrier,  but  under  special  con- 
tract, it  must  be  done  by  it  as  a  private  carrier. 
Hence  the  conclusion  is  said  to  follow  that  the  messen- 
ger was  carried  by  the  railroad  company  as  a  private 
carrier,  under  a  special  contract  with  the  express 
company,  under  >vhich  the  railroad  company  mig-ht 
lawfully  exempt  itself  from  liability  arising  from  neg- 
ligence of  itself  or  that  of  its  servants.  The  argument 
of  counsel  is  sustained  by  the  decision  of  the  supreme 
court  of  Indiana  in  the  case  of  Railway  Co.  v.  Keefer, 
decided  in  October,  18%,  and  reported  in  44  N.  B. 
796.  The  facts  of  that  case  are  not  to  be  distinguished 
from  the  one  presented  on  this  demurrer.  With  defer- 
ence to  that  court,  I  find  it  impossible  to  follow  the 
reasoning  upon  which  this  conclusion  is  based.  It  is 
based  upon  distinctions  supposed  to  be  established  by 
the  supreme  court  of  the  United  States  in  the  Express 
Cases,  117  U.  S.  1,6  Sup.  Ct.  542,  628.  The  cases 
cited  in  the  beginning  of  this  opinion  clearly  establish 
the  fact  that  the  relation  between  the  railroad  company 
and  the  express  messenger,  where  there  is  no  contract 
exempting  the  railroad  company  from  liability,  is  that 
of  a  public  carrier  to  a  passenger  for  hire.  The 
supreme  court  of  the  United  States  in  the  Express 
Cases,  117  U.  S.  1,  6  Sup.  Ct.  542,  628,  did  not  decide 
that  the  express  business  was  not  the  business  of  a 
common  carrier.  The  plain  intimation  of  the  opinion 
of  the  court  was  that  the  express  business  had  become 
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such  a  necessity  that  it  was  the  duty  of  a  railroad 
company  to  furnish  express  facilities  to  the  public ; 
but  the  point  in  judgment  was  that  a  railroad  company 
was  not  obliged  to  furnish  to  an  independent  express 
company  means  for  carrying  on  the  express  business 
upon  its  road.  The  court  held  that  the  railroad  com- 
pany was  not  a  common  carrier  of  common  carriers, 
and  that  it  sufficiently  complied  with  any  obligation 
which  it  was  under  to  the  public  to  furnish  to  them 
express  facilities,  if  it  made  a  contract  with  one  com- 
pany to  do  all  the  express  business  upon  its  road.  It  fol- 
lows from  that  case  that,  if  a  railroad  company  chooses 
to  do  its  own  express  business,  it  may  exclude  all 
express  companies  from  its  line.  The  case  does  not 
decide  that  the  railroad  company,  when  it  contracts  to 
transport  the  express  matter  of  an  express  company,  is 
not  discharging  its  duty  as  a  common  carrier  in  offer- 
ing the  public  express  facilities.  It  is  true  that  it  is 
under  no  obligation  to  carry  an  express  messenger  as 
such.  It  may  stipulate  with  the  express  company 
that  it  will  provide  one  of  its  own  servants  to  take 
charge  of  the  express  matter  while  upon  its  trains. 
But  when  it  does  carry  an  express  messenger,  it  is 
discharging  its  function  as  a  common  carrier  of 
persons." 

"In  Bates  v.  Railroad  Co.,  147  Mass.  255,  17  N.  EJ. 
633,  it  was  held  that  an  express  messenger  who  was 
riding  on  a  ticket  in  the  baggage  car  providing  that,  in 
consideration  of  being  allowed  to  ride  in  the  baggage 
car,  the  messenger  would  assume  all  risks  of  accident 
and  injuries  received  by  him  while  so  riding,  was  a 
valid  contract,  exempting  the  railroad  company  from 
an  injury  received  by  the  messenger  through  the 
negligence  of  the  company ;  and  a  similar  ruling  was 
made  in  the  case  of  Hosmer  v.  Railroad  Co.,  156  Mass. 
506,  31  N.  E.  652.  The  conclusion  of  the  court  was 
based  on  the  fact  that  the  place  where  the  plaintiflF  was 
riding  was  one  in  which  the  defendant  was  not  under 
obligation  to  carry  him.  The  contract  gave  him  the 
privilege  which  he  sought  for  his  own  convenience.     I 
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think  that  the  Bates  Case  and  the  Hosmer  Case  are 
not  in  accord  with  the  decisions  of  the  supreme  court 
of  the  United  States.  First,  the  contracts  did  not 
expressly  exempt  the  railroad  company  from  accidents 
occurring  through  its  own  negligence,  and  yet  they 
were  given  that  effect,  which  is  in  conflict  with  the 
(decision  of  the  supreme  court  in  the  case  of  New 
Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
383.  Secondljs  the  cases  cannot  be  reconciled  with 
the  decision  in  Railroad  Co.  v.  Lock  wood,  in  which 
the  plaintiff,  a  drover,  was  allowed  to  ride  upon  a 
freight  train,  a  much  more  dangerous  place  than  the 
passenger  train,  to  which  the  railway  company  might 
have  compelled  him  to  resort  had  it  seen  fit  to  do  so, 
and  yet  he  was  still  treated  as  a  passenger  for  hire, 
who  on  grounds  of  public  policy  was  not  permitted  to 
barter  away  his  right  to  the  care  of  the  railway  com- 
pany in  his  transportation.  There  is  a  class  of  cases 
upon  which  defendant's  counsel  rely,  known  as  the 
"Circus  Cases,"  the  first  of  which  is  Coup  v.  Railway 
Co.,  56  Mich:  111,  22  N.  W.  215.  This  is  followed  in 
Railroad  Co.  v.  Wallace,  14  C.  C.  A.  257,  66  Fed.  506, 
and  Robertson  v.  Railway  Co.,  156 Mass.  525,  31  N.  E. 
650.  In  these  cases  the  railroad  company  agreed  to 
haul  over  its  road  the  train  -  of  cars  belonging  to  the 
circus  proprietor,  and  containing  the  animals  and  the 
company  of  persons  engaged  in  the  circus.  It  was 
held  that  the  railway  company  might  exempt  itself 
from  liability  for  the  negligence  of  itself  and  its  ser- 
vants in  the  hauling  of  the  circus  train.  Without 
deciding  that,  under  the  rules  of  public  policy  enforced 
in  the  federal  courts,  such  a  contract  could  be  held 
valid,  it  is  sufficient  to  say  that  the  cases  are  clearly 
distinguishable  from  the  one  at  bar.  In  them,  the 
contract  of  the  railway  company  was  not  one  of  car- 
riage ;  it  was  merely  one  of  hauling  or  towing  cars  by 
the  locomotives  of  the  railway  company.  The  freight 
and  passengers  were  not  intrusted  to  the  railway 
company  in  the  manner  in  which  the  merchandise  and 
passengers  received  by  a  common  carrier  are  intrusted 
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to  it.  Transportation  Line  v.  Hope,  95  U.  S.  297, 
300  ;  Bank  of  Kentucky  v.  Adams  Express  Co.,  93  U. 
S.  174,  184.  The  railway  company  might  refuse  abso- 
lutely to  receive  the  cars  of  the  circus  company  and  to 
haul  them.  The  railway  company  did  not  hold  itself 
out  as  engcLfifing  in  the  business  of  hauling  or  towing." 


Bruce  et  al. 

Be  ALL. 
{Supreme  Court  of  Tennessee ,  June  i6,  i8g/,) 

Action  for  Personal  Injuries — X-ray  Photographs  as  Evidence. — In 
an  action  for  personal  injuries  X-ray  photographs  taken  by  a  physi- 
cian familiar  with  both  the  character  of  defendant's  injuries  and  the 
process  by  which  such  pictures  are  taken  are  admissible  in  evidence 
to  show  fractures  in  defendant's  bones. 

Error  by  defendants  to  Shelby  county  circuit  court. 
/Reversed. 

J.  R.  Fliffin  and  E.  E.  Wright^  for  plaintiflFs  in 
error. 

Percy  &  Watkins^  for  defendant  in  error. 

Beard,  J.,  in 'delivering  the  opinion  of  the  court, 
said:  **In  the  process  of  the  trial,  one  Dr.  Gaitman, 
was  introduced  as  a  witness,  and  he  was  permitted  to 
submit  to  the  jury  an  X-ray  photograph  taken  by  him, 
showing  the  overlapping  bones  of  one  of  plaintiflF's  legs, 
at  the  point  where  it  was  broken  by  this  fall.  This 
was  objected  to  by  the  defendants'  counsel.  This  picture 
was  taken  by  the  witness,  who  was  a  physician  and 
surgeon,  not  only  familiar  with  fractures,  but  with  the 
new  and  interesting  process  by  which  this  particular 
impression  was  secured.  He  testified  that  this  photo- 
graph accurately  represented  the  condition  of  the  leg 
at  the  point  of  the  fracture  in  question,  and,  as  a  fact, 
that  by  the  aid  of  X-rays  he  was  enabled  to  see  the 
broken  and  overlapping  bones  with  his  own  eyes,  ex- 
actly as  if,  stripped  of  the  skin  and  tissues,  they  were 
uncovered  to  the  sight.  We  might,  if  we  so  desired, 
rest  our  conclusions  on  the  general  character  of  the 
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exceptions  taken  to  this  testimony,  but  we  prefer  to 
place  it  on  the  ground  that,  verified  by  this  picture,  it 
was  altogether  competent  for  the  purpose  for  which  it 
was  offered.  New  as  this  processs  is,  experiments 
made  by  scientific  men,  as  shown  by  this  record,  have 
demonstrated  its  power  to  reveal  to  the  natural  eye  the 
entire  structure  of  the  human  body,  and  that  its  various 
parts  can  be  photographed  as  its  exterior  surface  has 
been  and  now  is.  And  no  sound  reason  was  assigned 
at  the  bar  why  a  civil  court  should  not  avail  itself  of 
this  invention,  when  it  was  apparent  that  it  would 
serve  to  throw  light  on  the  matter  in  controversy. 
Maps  and  diagrams  of  the  iocus  in  quo  drawn  by  hand 
are  often  used  to  aid  a  judge  or  a  jury  to  an  intelligent 
conception  of  the  matters  to  be  determined,  and  no  one 
would  think  of  questioning  the  competency  of  the  testi- 
mony of  a  witness  who  stated  that  he  knew  the  map  or 
diagram  to  be  entirely  accurate,  and  who  then  used  it 
to  illustrate  or  make  plain  his  statement.  The  picto- 
rial representation  of  the  condition  of  the  broken  leg  of 
the  plaintiff  gave  to  the  jury  a  much  more  intelligent 
idea  of  that  particular  injury  than  they  would  have 
obtained  from  any  verbal  description  of  it  by  a  surgeon, 
even  if  he  had  used  for  the  purpose  the  simplest  terms 
of  his  art.  We  have  not  had  our  attention  called  to  any 
case  bearing  on  this  question,  save  that  of  Smith  v. 
Grant,  tried  in  the  First  district  court  of  Colorado,  and 
reported  in  the  Chicago  Legal  News  of  December,  18% ; 
but  photographs  showing  exterior  surfaces  have  been 
admissible  in  numerous  cases.  They  have  been  held 
competent  on  the  question  of  identity  of  persons  (Udder- 
zook  r.  Com.,  79  Pa.  St.  340  ;  Cowley  v.  People,  83 N. 
Y.  464 ;  Luke  v.  Calhoun  Co.,  52  Ala.  118  ;  Ruloff  v. 
People,  45  N.  Y.  213),  and  to  identify  premises  (Church 
V.  City  of  Milwaukee,  31  Wis.  512 ;  Blair  v.  Pelham, 
118  Mass.  421),  and  in  cases  of  handwriting  (Marcy  r. 
Barnes,  16  Gray,  161).  It  is  not  to  be  understood, 
however,  that  every  photograph  offered  as  taken  by 
the  cathode  or  X-ray  process  would  be  admissible.  Its 
competency,  to  be  first  determined  by  the  trial  judge, 
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depends  upon  the  science,  skill,  experience,  and  intelH* 
g-ence  of  the  party  taking-  the  picture  and  testifying^ 
with  regfard  to  it,  and,  lacking-  these  important  quali- 
fications, it  should  not  be  admitted  ;  and,  again,  even 
when  it  is  not  conclusive  upon  the  triors  of  fact,  it  is 
to  be  weighed  like  other  competent  evidence." 


New  Jersey  Traction  Co. 

V. 

Gardner. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Nov,  17,  iSgy,) 

Injury  to  Passenger  Alighting  from  Moving  Street  Car — Contribu- 
tory Negligence.* — It  is  not  contributory  negligence  ^^r  j^  to  alight 
from  a  slowly-moving  horse  car,  and,  when  personal  injury  and  a 
suit  for  damages  result  from  so  doing,  it  should  be  left  to  the  jury 
to  determine,  from  all  the  evidence,  whether  the  proximate  cause  of 
the  accident  was  the  plaintiff's  own  negligence,  or  a  want  of  proper 
care  in  the  control  and  management  of  the  car. 

Instructions. — It  is  not  error  to  refuse  to  charge  that,  if  the  jury 
find  certain  facts  set  forth  in  the  request  to  be  true,  the  verdict 
should  be  for  the  defendant,  when  the  facts  formulated  in  the  re- 
quest are  substantially  the  very  matters  in  dispute.  To  so  charge 
would  be  a  trespass  upon  the  rights  of  the  jury. 

(SyUabus  by  the  Court.) 

Error  by  defendant  to  supreme  court.     A'ffirmed. 

Depue  &  Parker^  for  plaintiflF  in  error. 
Robert    H.     McCarter    and    Samuel    Kalisch,    for 
defendant  in  error. 

Nixon,  J.,  in  delivering  the  opinion  of  the  court, 
said:  ''The  sixth  and  last  assignment  of  error  is  a 
refusal  of  the  judge  to  charge  that  'if  the  jury  believe 
from  the  evidence  that  the  plaintiflF,  standing*  on  the 
front  platform,  intending  to  leave  the  car,  and  requested 
the  driver  to  stop  the  car,  in  order  to  enable  him  to 
alight,  and  that  the  driver,  in  compliance  with  such 
request,  applied  the  brakes  for  the  purpose  of  bringing 
the  car  to  a  stop,  and  was  bringing  the  same  to  a  stop, 
that  it  was  the  duty  of  the  plaintiff  to  remain  upon  the 
car  until  it  came  to  a  stop  ;  and  if  he  step  from  the  plat- 

♦See  Cicero  A  Proviso  St.  R.  Co.  v.  Meizner   (111.),  4  Am.  &  Eng. 
R.  Cas.,  N.  S.,  246,  and  notes,  254. 
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form  to  the  street  before  it  came  to  a  stop,  and  while  it 
was  in  motion,  he  cannot  recover.'  This  is  practically 
a  request  tocharg-e  that  to  step  from  a  slowly-movingf 
horse  car  is  contributory  neg'ligfence  per  se.  If  acceded 
to,  it  would  have  been  equivalent  to  directing  a  verdict 
for  the  defendant,  which  had  already  been  refused.  In 
that  part  of  the  charge  above  quoted,  the  judge  had 
said  that  the  act  of  leaving  a  slowly-moving  car  is  not 
jl>er  se  negligence,  thus  submitting  to  the  jury  whether 
there  was  negligence  in  this  particular  case.  The 
facts  formulated  in  the  request  are  a  very  accurate 
summary  of  the  evidence  given  by  the  plaintiflF  below, 
and  on  which  this  case  rested,  lacking  only  the  addi- 
tional allegation  that  the  suddenly  increased  speed  of 
the  car  while  alighting  caused  the  fall.  There  was  no 
error  in  refusing  this  request.  This  court  has  held 
that  it  is  not  contributory  negligence  per  se  to  step  from 
a  slowly-moving  car,  and  that  all  the  attending  circum- 
stances should  be  left  to  the  jury.  It  is  also  the  law 
as  held  in  other  states.  Linch  v.  Traction  Co.  (Pa.), 
25  Atl.  621 ;  Railway  Co.  v.  Mumford,  97  111.  560. 
We  find  no  error  in  the  record  and  the  judgment  should 
be  affirmed." 


Nichols 
Lynn  &  B.  R.  Co. 

[Supreme  Judicial  Court  of  Massachusetts ^  May  2g,  iSgy,) 

Injury  to  Street  Railway  Passenger — Due  Care.* — Street  railway 
companies  are  bound  to  use  the  utmost  care  consistent  with  the  na- 
ture and  extent  of  their  business  to  protect  their  passeng-ers  while 
leaving*  cars  from  all  dangers  which  can  reasonably  be  anticipated. 

Sanne — Negligence — Evidence.— It  appeared  from  the  evidence  that 
plaintiff  was  injured  while  attempting  to  alig'ht  from  defendant's 
car  immediately  after  several  passengers  had  alicrhted,  the  car 
being  unexpectedly  started  by  the  unauthorized  act  of  a  passenger, 
who  had  also  griven  the  signal  to  stop,  in  ringing-  the  bell ;  and  that 
the  conductor  was  aware  that  passengers  sometimes  gave  the  signal 
to  start,  but  he  testified  that  he  was  in  the  car,  which  was  of  the 
usual  dimensions,  collecting  fares  and  did  not  hear  the  sig-nal  to 

♦As  to  Degrree  of  Care  Required  of  Carriers  of  Passexi^ers,  see 
Smedley  v,  Hestonville, M.  &  F.  Pass.  Ry.  Co.  (Pa.),  ante,  and  notes. 
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start,  and  had  not  authorized  it  to  be  given.  Held,  that  it  was  com- 
petent for  the  jury  to  find  from  such  evidence  that  plaintiff's  injur- 
ies resulted  from  defendant's  negligence. 

Same — Admissibility  of  Evidence. — Evidence  tending  to  show  a 
habit  of  defendant's  passengers  to  give  the  signals  for  stopping  and 
starting  its  cars,  was  admissible,  defendant  being  chargeable  with 
notice  of  anything  habitually  and  openly  done. 

Same. — Whether  or  not  such  evidence  showed  negligence  on  the 
part  of  the  conductor  in  failing  to  hear  and  at  once  countermanding 
the  signal  to  start  was  a  question  for  the  jury. 

Exceptions  by  defendant  from  Essex  county  supe- 
rior court.     Overruled. 

William  H.  Niles  and  Georg'e  J.  Carr,  for  plaintiflF. 
H,  F.  Hurlburt  and  E.  T,  McCarthy,  for  defendant. 

AlItEN,  J.,  in  delivering  the  opinion  of  the  court, 
said  :  "The  conductor  testified  that  he  did  not  hear 
either  the  signal  to  stop  or  to  start,  and  he  had  given 
no  authority  to  the  passenger  to  ring  the  bell.  He  also 
said  :  'Sometimes  a  passenger  has  rung  the  bell  to 
start.  There  are  people  who  make  themselves  officious 
upon  the  car.  It  is  not  a  common  occurrence  in  run- 
ning a  car.'  There  was  some  evidence  which  had  a 
tendency  to  show  that  this  was  sometimes  done,  and 
the  jury  might  well  think  that  the  risk  from  this  source 
was  greater  in  case  of  a  car  crowded  with  standing 
passengers.  The  plaintiff,  it  would  seem,  was  in  the 
exercise  of  due  care,  and  no  suggestion  is  made  to  us  to 
the  contrary  ;  and  the  jury  might  have  found  that  there 
was  a  lack  of  due  precautions,  under  the  circumstances, 
to  prevent  the  car's  being  started  through  an  unau- 
thorized act  of  a  passenger  in  ringing  the  bell.  While 
the  defendant  was  not  bound  to  adopt  all  possible  pre- 
cautions to  protect  its  passengers  from  injury  in  leav- 
ing its  cars,  it  was  bound  to  use  the  utmost  care  con- 
sistent with  the  nature  and  extent  of  its  business  to 
guard  against  all  dangers  which  it  could  reasonably 
anticipate  ;  and,  if  the  defendant  failed  in  this  duty,  it 
is  responsible  for  the  consequences  of  its  neglect, 
although  the  negligence  or  misconduct  of  the  passen- 
ger who  rang  the  bell  contributed  to  the  injury.  Eaton 
V.  Railroad,  11  Allen,  500  ;  Simmons  i;.  Steamboat  Co., 
97  M^ss.  361 ;  Dodge  v.  Steamship  Co.,  148  Mass.  207, 
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19  N.  E.  '373 ;  Anderson  v.  Railroad  Co.  (1894 ;  Ind. 
App.),  38  N.  E.  1109 ;  Railroad  Co.  v.  Cook  (1893 ;  111. 
Sup.),  33  N.  E.  958." 


Arkansas  Midland  Ry.  Co. 

V. 

Griffith. 

{Supreme  Court  of  Arkansas,  Feb.  ^7,  iSgy,) 

Injury  to  Passenger — Admissibility  of  Evidence. — In  an  action  for 
personal  injuries  to  a  railroad  passenger,  it  was  not  error  to  allow 
plaintiff  to  testify  as  to  the  yearly  value  of  his  services  as  a  farmer. 

Same — Mortality  Tables.* — Nor  was  it  error  to  permit  the  tables 
of  mortality  to  be  read  in  evidence  though  plaintiff's  health  pre- 
vious to  the  accident  rendered  him  a  non-insurable  risk,  the  jury 
having  been  properly  instructed  as  to  the  value  of  such  evidence. 

Same. — And  where  there  was  evidence  showing  that  plaintiff 
was  injured  in  a  derailment  resulting  from  a  defective  cross-tie,  it 
was  not  error  to  instruct  that  *'when  a  passenger,  being  carried  on 
a  train,  is  injured  without  fault  on  his  part,  the  law  presumes  that 
there  was  negligence  on  the  part  of  the  carrier,  and  the  carrier 
must  remove  the 'presumption  by  evidence,**  though  such  instruction 
does  not  state  a  correct  abstract  proposition  of  law. 

Negligence — Knowledge  of  Defects.— Lack  of  knowledge  as  to  the 
defective  cross-tie  on  the  part  of  the  railroad  company  is  no  de- 
fense, unless  it  is  shown  that  it  was  not  chargeable  with  notice  of 
such  defect,  having  exercised  due  care. 

Passengers  on  Freight  Trains — Presumptions. — Section  6284  of 
Sandels  &  Hiirs  Digest  (Ark.),  provides  that  *'local  freight  trains*' 
shall  carry  passengers ;  and  one  who  is  permitted  to  board  a  freight 
train  by  the  conductor,  who  accepts  his  fare,  has  a  right  to  presume 
that  it  is  a  **local  freight  train." 

Appeal  by  defendant  from  Prairie  county  circuit 
court.     Affirmed. 

J.  J.  &  E.  C.  Homor^  for  appellant. 

J,  H.  Harrody  for  appellee. 

BuNN,  C.  J.,  in  delivering  the  opinion  of  the  court, 
said  :  "The  fifth  ground  is  that  the  court  should  have 
excluded  plaintiff's  testimony  in  so  far  as  it  shows  the 
value  of  his  annual  services  as  a  farmer,  because  his 
testimony  is  only  his  opinion  as  to  such  services  and 
their  value,  and  he  was  not  shown  to  be  an  expert, 

•See  Harrison  v,  Sutter  St.  Ry.  Co.  et  al.  (Cal.),  8  Am.  &  Bng.  R. 
Cas.,  N.  S.,  200;  Macon,  etc.,  R.  Co.  v.  Moore  (Ga.),  5  Am.  &  Eng. 
R.  Cas.,  N.  S.,  355,  and  note  p.  361. 
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whose  Opinion  alone  can  be  taken  and  given  in  evidence 
in  such  matters.  The  arg-unient  of  appellant's  counsel 
on  this  objection  is  that  the  testimony  fails  utterly  'to 
show  that  appellant  had  ever  hired  a  laborer  to  do  farm 
work,  or  that  any  one  else  within  his  knowledge  had 
ever  hired  farm  labor.  He  could,  therefore,  be  a  farmer 
without  being-  able  to  testify  as  to  the  cost  of  the  ser- 
vices of  other  persons  engaged  in  farming  pursuits, 
such  as  he  was  engaged  in,  at  that  time  and  place.*  In 
answer  to  this,  it  may  be  said  that  the  plaintiflF  was  not 
called  upon  to  make  proof  of  the  value  of  the  services 
of  a  farm  laborer  or  laborers  (although,  as  the  work  of 
a  farm  laborer  may  be,  and  frequently  is,  a  part  of  a 
farmer's  work,  to  that  extent,  and  no  further,  a  farm- 
er's knowledge  of  the  value  of  a  farm  laborer's  services 
may  help  him  in  putting  a  value  upon  his  own),  but  the 
sole  question  to  be  settled  by  the  testimony  was 
what  his  services  as  a  farmer — not  a  farm  laborer — 
were  annually  worth.  If,  in  order  to  make  this  kind 
of  proof,  it  is  essential  to  show  instances  wherein  per- 
sons had  been  hired  as  farmers,  or  wherein  a  value  had 
been  actually  placed  upon  a  farmer's  services,  it  would 
be  rarely  the  case  that  the  object  of  the  inquiry  could 
be  attained,  since  the  instances  are  rare  where  such 
services  have  been  valued,  so  as  to  make  this  valuation 
of  general  application.  When  the  plaintiflF  (as  showing 
his  method  of  arriving  at  the  value  of  his  services 
annually)  testified  that  it  required  about  $300  for  him 
to  make  a  living,  implying  that  he  made  a  living  for 
himself  and  those  dependent  upon  him,  he  exhibited  a 
practicable  method  of  calculation  far  above  and  far  more 
accurate  than  any  the  mere  theorists  have  been  able  to 
discover.  The  opinion  of  a  nonexpert  witness  is  ad- 
missible in  evidence  as  to  matters  of  common  knowledge 
among  people  of  his  particular  calling  or  vocation.  It 
is  proper  for  such  witness,  also,  to  state  the  facts  upon 
which  his  opinion  is  founded,  in  order  that  the  jury 
may  be  aided  in  determining  as  to  the  correctness  of 
his  conclusions.  Railway  Co.  v.  Lyman,  57  Ark.  519, 
22  S.  W.  170 ;  Phillips  V.  Terry,  5  Abb.  Prac.  (N.  S.) 
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327.  We  think  the  fact  stated  by  witness  in  this  case, 
that  it  took  $300  to  make  a  living  for  himself,  followed 
by  the  natural  inference  that  he  made  a  livingf,  was 
suflBcient  to  warrant  his  opinion  on  the  subject.  More- 
over, as  said  by  the  court  in  Clark  v.  Baird,  9  N.  Y. 
183.  'The  facts  on  which  such  an  opinion  is  based, 
like  those  on  which  the  value  of  a  g-iven  article  of  prop- 
erty depends,  are  of  such  a  character  as  not  to  be  capa- 
ble of  being*  transferred  to  the  minds  of  a  jury  so  com- 
pletely and  intelligibly  as  to  enable  them  to  form  a 
definite  determination  for  themselves.'  In  the  same 
opinion  it  is  also  said  that  a  'a  person  conversant  wnth 
the  growth  of  grass,  and  accustomed  to  compare  its 
appearance,  in  different  stages  of  such  growth,  with 
its  ultimate  yield  to  the  acre,  may  well  be  said  to  have 
such  knowledge  of  that  subject  as  to  make  him  compe- 
tent to  testify  how  much,  in  his  opinion,  a  given  piece 
examined  by  him  will  yield  per  acre.' 

"The  fourth  instruction  given  at  the  instance  of  the 
appellee  is  objected  to  because,  as  it  is  claimed,  the 
word,  "neglect,"  therein  used,  has  the  meaning  of 
•'failure,"  in  the  connection  in  which  it  is  used,  and 
because,  if  the  word  "failure"  were  used  instead  of 
the  word  "neglect,"  the  instruction  would  be  errone- 
ous. The  proposition  last  stated  is  true,  but,  using 
the  word  "neglect"  as  the  court  did,  the  instruction  is 
a  proper  one.  The  contention  that  plaintiff  was  not  a 
passenger  on  the  train,  the  same  not  being  a  passenger 
train,  and  that  his  being  on  the  train  not  designed  for 
the  carriage  of  passengers  he  was  there  without  right, 
and  that  the  conductor's  re^ceiving  his  fare  did  not  make 
the  company  liable  to  him  as  a  passenger  for  any  injury 
he  might  receive,  gives  more  serious  concern  than  any 
of  the  others.  The  common-law  rule,  or,  rather,  the 
rule  unaffected  by  statute,  is  or  seems  to  be  that  one 
boarding  a  freight  train  cannot  claim  to  be  a  passenger, 
notwithstanding  any  condnct  of  the  conductor  towards 
him,  unless  the  company  has  by  its  management  led 
the  public  to  believe  that  passengers  will  be  carried  on 
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such  trains  for  hire  or  otherwise,  and  the  company  has 
not  made  it  otherwise  liable  to  him  as  a  passenger. 
The  following"  authorities  cited  by  appellant's  counsel 
are  in  point :  Patt.  Ry.  Ace.  Law,  §  215 ;  Thomas, 
Neg.  p.  219 ;  Railroad  Co.  v.  Headland  (Colo.  Sup.) 
33  Pac.  185.  But  our  statute  on  the  subject  of  local 
freight  trains  somewhat  changes  the  rule  on  the  sub- 
ject. It  is  contained  in  Sandels  &  Hill's  digest  (sec- 
tion 6284),  and  is  as  follows :  *Local  freight  trains 
on  all  railroads  or  railways  in  this  state  shall  carry 
passengers  from  and  to  any  and  all  of  their  stations.' 
What  kind  of  freight  train,  whether  local  or  through 
freight,  the  train  in  this  case  was,  is  not  shown  ;  but 
it  is  shown  to  have  been  a  freight  train,  and  not  a  pas- 
senger train,  and,  in  the  absence  of  a  statute  on  the 
subject,  it  may  be  that  plaintiff  could  not  have  been 
considered  as  properly  on  the  train, — that  is,  that  he 
was  not  a  passenger, — for  it  was  easy  for  him  to  deter- 
mine that  the  train  was  a  freight,  and  not  a  train  de- 
signed for  carrying  passengers.  But  since  the  state 
compels  the  company  to  carry  passengers  on  one  of  its 
two  kinds  of  freight  trains,  and  since  these  are  not 
easily  distinguishable  by  persons  unacquainted  with 
the  workings  of  railroads  and  trains,  it  is  but  just  to 
presume  that  the  persons  in  charge  of  these  trains  are 
clothed  with  authority  and  rest  under  the  duty  to  desig- 
nate, to  such  as  apply  for  passage,  whether  or  not  a 
particular  train  will  carry  passengers,  and  that  in  this 
the  conductor  acts  for  and  as  the  agent  of  the  company; 
for  the  convenience  of  the  public  is  the  great  end  in 
view,  and  this  cannot  be  secured  without  some  method 
of  giving  essential  information  to  persons  interested. 
The  conductor,  therefore,  having  permitted  plaintiff  to 
board  the  train,  and  having  received  his  fare,  the  plain- 
tiff had  a  right  to  presume  that  the  train  was  a  local 
freight, — one  which  the  law  compels  to  carry  pas- 
sengers. ' ' 

9  (N.  S.)  A  &  E  RiCas— ^4 
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Texas  &  P.  Ry.  Co. 

V. 

Manton. 

[Sup  feme  Court  of  United  States  ^  Jan »  4,  iSgy.) 

Injury  to  Passenger  During  Receivership — Discharge  of  Receiver — 
Subsequent  Action.— Where  the  receiver  of  a  railroad  corporation 
has  been  discharged  by  order  of  court  and  the  corporate  property 
returned  to  the  company,  an  action  for  personal  injuries  sustained 
by  a  passeng-er  during  such  receivership  may  be  broug-ht  against 
the  corporation  itself,  even  after  the  expiration  of  the  period  during 
which  such  order  declared  a'U  claims  against  the  receiver  must  be 
made,  the  claim  on  account  of  such  injuries  being  one  incidental  to 
the  ordinary  operation  of  the  road,  and  not  attributable  to  the  per- 
sonal misconduct  of  the  receiver. 

Same — Liability  of  Railroad  Company.* — And  where  the  operation 
of  the  road  by  the  receiver  has  been  profitable,  and  has  increased 
the  value  of  the  corporate  property  to  an  amount  exceeding  the 
claim  for  such  injuries,  the  railroad  company  is  liable  therefor  in 
an  action  at  law. 

Error  by  defendant  to  the  United  States  Court  of 
Appeals,  Fifth  circuit.     Aifimted. 

John  F.  Dillon^  Whislow  S.  Pierce^  and  David  D, 
Dtincmi^  for  plaintiffs  in  error. 

Jaincs  G.  Dudley^  A.  H.  Garland ^  and  R,  C.  Gar- 
land^  for  defendant  in  error. 

Shir  AS,  J.,  in  delivering-  the  opinion  of  the  court, 
said  :  *'But  the  present  case  is  one  in  which  no  judi- 
cial sale  was  made,  and  no  fund  realized  for  distribution 
by  final  decree  after  notice  to  and  a  hearing-  of  those 
having  claims  against  the  fund.  It  was  not  the  ordi- 
nary case  of  a  sale  and  purchase  in  which  compliance 
with  stipulated  conditions  forms  part  of  the  considera- 
tion, and  in  which  the  extent  of  the  burdens  assumed 
is  defined.  Here,  the  railroad  and  its  appurtenances, 
whose  value  was  largely  enhanced  during  the  pendency 
of  the  receivership,  were  returned  to  the  possession  of 
the  railroad  company  ;  and  while  it  was  proper  for  the 
court,  in  order  to  protect  its  receiver,  to  make  an  order 
for  those  who  had  claims  against  him  to  bring*  them 
forward  for  disposition,  it  by  no  means  follows  that 
the  company  took    back   its   property   free   from  all 

*See  notes  at  end  of  case. 
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claims  that  may  have  originated  during  the  receiver- 
ship. Such  might  be  the  case  if  the  claim  originated 
in  some  personal  delinquency  of  the  receiver,  for 
which  he  and  his  bondsmen  could  be  held  responsible. 
But  where  the  claim  was  incidental  to  the  ordinary 
management  of  the  railroad,  not  attributable  to  per- 
sonal misconduct  of  the  receiver,  and  where  the  court 
which  had  appointed  the  receiver  had  not  been  put 
in  possession  of  a  fund  by  a  foreclosure  sale,  but 
had,  at  the  request  of  the  company  and  its  mort- 
gage creditors,  restored  its  property  to  the  railroad 
company,  while  such  a  claim  was  pending,  we  are 
unable  to  concede  that  an  order  of  the  kind  that  was 
made  in  this  case  precluded  the  plaintiff  from  enforcing 
her  claim.  There  is  present  no  element  of  estoppel  in 
favor  of  the  railroad  company ;  for  the  plaintiff's 
judgment,  obtained  after  atrial  in  which  the  company's 
defense  on  the  merits  was  fully  heard,  would  have  to 
be  paid,  and  it  would  be  a  matter  of  indifference,  so 
far  as  the  pecuniary  result  is  concerned,  whether  the 
claim  was  satisfied  by  the  action  of  the  court  when  dis- 
charging its  receiver, or  by  remedial  proceedings  against 
the  company  after  the  foreclosure  suit  had  been  aban- 
doned. 

We  think  the  order  in  question,  fairly  interpreted, 
meant  that  the  court,  when  about  to  release  the  receiver 
and  his  bondsmen  by  a  determination  of  the  foreclosure 
proceedings  and  a  discharge  of  the  receiver,  gave  an 
opportunity  to  those  who  had  claims  to  present  them  ; 
but  that,  after  February  1,  1889,  those  who  had  not 
intervened  would  cease  to  be  entitled  to  resort  to  the 
circuit  court  in  the  equity  suit,  and  would  be  remitted 
to  such  other  remedies  as  might  be  within  their  reach. 

Such  was  the  view  of  the  nature  of  this  order  that 
was  taken  by  this  court  in  the  case  of  Railway  Co.  v. 
Johnson,  151  U.  S.  81,  14  Sup.  Ct.  250,  which  was  a 
case  involving  the  same  proceedings  which  are  now 
under  consideration." 

NOTES. 

.    Liability  of  Company  for  Torts  Which  Were  Committed  during 
Receivership. — If  during  the  receivership  net  income  is  applied  to 
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the  permanent  improvement  of  the  railroad  property,  and  the 
receivership  is  afterwards  discharged  and  the  road  again  turned 
over  to  the  company,  then,  the  company  is  liable  for  torts  dnring 
the  receivership  to  the  extent  of  such  net  income  so  applied.  Texas, 
etc.,  R.  Co.  V,  White  (Tex.),  18  S.  W.  Rep.  481. 

In  Texas,  etc.,  R.  Co.  v,  Johnson,  76  Tex.  461,  42  Am.  &  Eng.  R. 
Cas.  7,  an  action  was  brought  against  the  railroad  company  to 
recover  damages  for  personal  injuries.  The  injury  occurred  while 
the  road  was  being  operated  by  a  receiver  appointed  by  a  Federal 
court.  Afterward  the  receiver  was  discharged  and  the  property 
turned  over  to  the  railroad  company  under  a  decree  of  the  court, 
which  provided  that  the  company  should  take  it  free  from  all 
demands  or  claims  except  traffic  liabilities  due  connecting  lines, 
contracts  made  by  the  receiver,  and  judgments  which  might  there- 
after be  rendered  in  favor  of  persons  interested  in  the  cause  when 
the  receiver  was  appointed.  It  also  appeared  that  during  the  receiv- 
ership a  very  large  amount  of  net  income  was  applied  to  the  perma- 
nent improvement  of  the  railroad  property.  Held,  that  the  compa- 
ny was  liable  notwithstanding  the  fact  that  the  injury  occurred 
while  the  road  was  in  the  hands  of  the  receiver.  The  decision  was 
based  upon  the  fact  that  net  earnings  were  put  into  permanent 
improvements,  and  that  the  property  thus  increased  in  value  was 
now  in  the  possession  of  the  company.  The  court  by  Stayton,  C« 
J.,  said  :  '*The  question  is  in  no  manner  complicated  by  rights  or 
claims  ot  other  persons,  but  rests  between  appellee  and  appellant 
who  has  received  and  retains  in  betterments  a  sum  which  ought  to 
have  been  paid  to  appellee  if  he  was  injured  under  such  circum- 
stances as  to  give  a  right  of  action  against  the  receiver.  That  a 
claim  for  damages  caused  by  injuries  inflicted  through  the  negli- 
gence of  a  receiver  while  he  is  operating  the  railway  is  entitled  to 
payment  out  of  the  current  receipts,  is  well  settled.  ♦  ♦  ♦  If 
such  earnings  be  invested  in  betterments  which,  without  sale,  are 
returned  to  the  company  with  its  other  property  at  the  close  of  the 
receivership,  then  the  company  must  be  held  to  have  received  the 
property  charged  with  the  satisfaction  of  any  claim  which  the  re- 
ceiver ought  to  have  paid  out  of  the  earnings." 

Texas,  etc.,  R.  Co.  v,  Bailey  (Tex,  1892),  18  S.  W.  Rep.  481,  was 
an  action  for  injuries  to  a  passenger  through  the  negligence  of  a 
receiver's  employees.  Held^  that  the  company  was  liable  if  net 
earnings  during  receivership  had  been  applied  to  permanent  im- 
provements, and  the  property  subsequently  turned  over  to  the 
company. 

Extent  of  Liability. — The  railroad  corporation  is  only  liable  for 
such  claims  to  the  amount  of  net  income  during  receivership  which 
was  applied  to  permanent  improvements.  Texas,  etc.,  R.  Co.  r. 
White  (Tex.  1892),  18  S.  W.  Rep.  478;  Texas,  etc.,  R.  Co.  v,  Bailey 
(Tex.  1892),  18  S.  W.  Rep.  481 ;  Texas,  etc.,  R.  Co.  v,  Johnson,  76 
Tex.  461,  42  Am.  &  Eng.  R.  Cas.  6. 

But  if  the  company  wishes  to  set  up  as  a  defense  the  fact  that  it 
has  already  paid  such  claims  to  an  amount  equal  to  the  value  of 
such  improvements,  it  must  raise  this  question  by  the  pleadings. 
Where  there  was  an  action  brought  against  a  railroad  company  for 
injuries  to  a  passenger  during  a  receivership,  the  company  asked 
the  court  to  charge  the  jury,  that  if  the  claims  against  the  company 
for  the  acts  of  the  receiver  while  the  road  was  in  his  charge  shoald 
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exceed  the  value  of  the  improvements  of  the  property  made  by  him 
ottt  of  the  earning-s  coming  into  his  hands,  then  the  company 
should  not  be  liable.  Held,  that  the  question  must  be  raised  by  the 
pleadings,  and  that  the  charge  was  properly  refused.  Texas, 
etc.,  R.  Co.  V.  Bailey  (Tex.  1892),  18  S.  W.  Rep.  481. 


Baldwin  et  jix. 


Fair  Haven  &  W.  R.  Co.' 

[Supreme  Court  of  Errors  of  Connecticut,  Feb,  ^j,  iSgy,) 

Street  Railways — Injury  to  Passenger  while  Alighting  at  Transfer 
Point — Complaint.* — A  complaint  alleged  that  plaintiff  told  defend- 
ants' conductor  from  whom  she  had  purchased  a  transfer  ticket  of 
her  intention  to  get  off  at  a  transfer  point ;  that  it  was  necessary  at 
such  point,  on  account  of  the  volume  of  traffic  and  other  circum- 
stances, for  passeng-ers  to  be  assisted  in  alighting  by  the  conductor; 
that  she  was  not  so  assisted,  but  that  the  conductor  abandoned  the 
car  as  soon  as  it  was  stopped  ;  and  that  she  was  injured  by  the  hur- 
ried exit  of  one  of  several  fellow  passengers  carrying  bundles. 
Held,  that  such  complaint  stated  a  cause  of  action. 

Appeal  by  plaintiflF  from  New  Haven  county  supe- 
rior court.     Reversed. 

Jacob  P.  Goodhart  and  Robert  C.  Stoddard^  for  ap- 
pellants. 

Georg-e  D.  Watrous  and  Harry  G.  Day,  for  appellee. 

NOTE. 

Assistance  of  Passenger. — The  carrier  is  not  required  as  a  matter 
of  law  to  assist  its  passengers  in  boarding  and  alighting  from  the 
train  or  vehicle  of  carriage.  Central  R.  Co.  v.  Whitehead,  47  Ga. 
441 ;  Lafflin  v.  Buffalo,  etc.,  R.  Co.,  106  N.  Y.  136,  60  Am.  Rep.  433, 
reversing  36  Hun  (N.  Y.),  638 ;  Sims  v,  S.  Car.  R.  Co.,  27  S.  Car.  268. 

Where  access  to  trains  at  the  station  is  easy,  it  is  not  required  of 
the  company's  employees  to  assist  passeng^ers  in  getting  on  board. 
Yarnell  v,  Kansas  City,  etc.,  R.  Co.,  113  Mo.  507. 

But  where  it  stops  its  train  at  a  place  where  passengers  can  get 
ottt  only  with  difficulty,  it  is  the  duty  of  the  conductor  to  assist 
them.     Memphis  &  R.  Co.  v,  Whitfield  44  Miss.  446. 

It  is  not  the  duty  of  conductors  to  see  to  the  debarkation  of  the  pas- 
sengers. They  should  have  the  stations  announced;  and  they 
should  stop  the  train  sufficiently  long  for  the  passengers  for  each 
station  to  get  off.  When  this  is  done,  their  duty  to  the  passenger 
is  performed.  All  assistance  that  a  conductor  may  extend  to 
women  without  escorts  or  with  children,  or  to  persons  who  are  siok 
and  ask  his  assistance  in  getting  on  and  off  the  train  is  purely  a 
matter  of  courtesy  and  not  at  all  incumbent  upon  him.  New  Or- 
leans, etc.,  R.  Co.  V,  Statham,  42  Miss.  607,  97  Am.  Dec.  478. 

In  Raben  v.  Cent.  Iowa  R.  Co.  73  Iowa  579,  5  Am.  St.  Rep.  708,  it 
was  held  that  the  company  was  not  liable  for  the  failure  on  the 
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part  of  its  conductor  to  assist  a  female  passenger,  having*  two  small 
children  with  her,  to  alight.     See  also  Raben  v.  Cent.  Iowa  R.  Co., 
74  Iowa  732. 

In  Drew  v.  Sixth  Ave.  R.  Co.,  1  Abb.  App.  Dec. (N.  Y.),5S6,  it  was 
held  that  the  driver  was  acting  in  the  line  of  his  duty  in  helping  a 
child  or  infirm  person  on  and  off  the  car,  and  that  the  company  is 
liable  for  the  negligence  of  a  driver  in  this  respect. 


Thomas 
Chicago,  M.  &  St.  P.  Ry.  Co. 

[Supreme  Court  of  Iowa,  Oct,  jo,  iSgy,) 

Injury  to  Licensee  on  Track — Implied  License. — A  railroad  bridge 
over  a  highway  had  been  used  by  the  public  as  a  foot-path  for  many 
years ;  and  the  only  means  of  access  to  it  from  the  highway  was  a 
ladder  which  could  be  plainly  seen  by  defendant's  employees  from  its 
trains ;  and  they  knew  that  the  ladder  had  been  se  used  habitually 
for  many  years  by  the  public.  Held,  that  the  railroad  company's 
consent  to  the  use  of  such  bridge  as  a  foot-path  could  be  inferred, 
there  being  no  evidence  of  its  express  consent  or  objection. 

Duty  as  to  Trespassers  on  Track  in  Place  of  Danger.* — It  is  not 
the  duty  of  those  in  charge  of  a  railroad  train  to  look  out  for  tres- 
passers upon  the  track  ;  and  the  company  is  only  liable  for  injuries 
to  such  trespassers  which  could  have  been  avoided  by  the  exercise  of 
due  care  by  those  in  charge  of  its  train  after  seeing  them  on  the 
track  in  a  place  of  danger. 

Licensees  on  Track — Duty  of  Railroad  Employees. — But  those  who 
use  a  portion  of  a  railroad  track  for  a  foot-path  under  an  implied 
license  are  not  trespassers ;  and  those  in  charge  of  the  company's 
trains  must  use  due  care  in  looking  out  for  them. 

Appeal  by  plaintiff  from  Marshall  county  district 
court.     Reversed, 

J,  Z.  Carney,  for  appellant. 
Charles  B,  Keeler  and  71  Binford,  for  appellee. 

KiNNE,  C.  J.,  in  delivering-  the  opinion  of  the  court, 
said  :  *'We  held  in  Murphy  v.  Railroad  Co.,  38  Iowa, 
542,  that  an  instruction  in  the  following"  language  was 
proper  :  'If  you  find  from  the  evidence  that  the  deceased 
had  for  a  considerable  time  prior  to  the  accident  been 
accustomed  to  walk  over  and  upon  the  track  of  the  rail- 
road company,  at  and  near  the  place  where  the  accident 
occurred,  by  the  acquiescence  of  the  company,  then  the 

*As  to  Duty  Owed  a  Trespasser  Who  Is  in  a  Perilous  Place,  sec 
Pierce  et  aU  v,  Walters  (111.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.  672,  and 
note,  p.  677. 
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deceased  was  not  a  trespasser  upon  the  track,  and  such 
permission  may  be  implied  if  deceased  was  long-  in  the 
habit  of  so  walking- over  the  track,  with  the  knowledg-e 
of  the  company  or  its  employees  in  charge  of  that  part 
of  the  road,  without  objection  on  their  part ;  and  it  is 
for  you  to  determine  from  all  the  facts  in  evidence 
before  you  whether  or  not  the  deceased  had  such  implied 
permission.'  It  was  said  in  that  case  that  facts  which 
would  be  sufficient  to  constitute  ordinary  dilig-ence  as 
against  a  trespasser  might  not  establish  such  diligence 
as  against  a  person  there  by  permission.  In  Masser  v. 
Railway  Co.,  68  Iowa,  604,27  N.  W.  777,  it  is  said  : 
*The  evidence  tended  to  show  that  the  track  at  that 
point  was  traveled  to  some  extent  by  footmen,  and  that 
there  had  been  such  an  amount  of  travel  as  to  make  a 
mth.'  It  was  held  the  facts  did  not  show  a  license. 
The  court,  however,  said  :  *If  the  travel  had  been  at  a 
point  where  the  defendant's  employees  were  stationed, 
and  it  were  shown  that  the  footmen  occupied  the  track 
without  their  dissent,  it  may  be  that  the  company's 
assent  should  be  implied.'  In  Burg  v.  Railway  Co., 
90  Iowa,  106,  57  N.  W.  680,  it  was  held  that  an  alle- 
gation in  a  petition  that  *for  more  than  ten  years 
defendant's  roadbed  and  right  of  way,  from  a  point 
west  of  where  the  accident  happened  to  the  city  of  Des 
Moines,  has  been  used  by  the  public  as  a  thoroughfare 
to  and  from  said  city  of  Des  Moines,  which  fact  was 
well  known  to  the  defendant  and  its  employees,'  did 
not  state  facts  from  which  the  law  would  infer  a  license. 
In  that  case  it  was  said  :  'We  are  not  saying  that  there 
might  not  be  such  a  use  of  the  track  as  that  the  assent 
of  the  company  might  be  understood  and  implied  there- 
from, but  no  such  state  of  facts  is  pleaded.'  In  Rich- 
ards V.  Railway  Co.,  81  Iowa,  430,  47  N.  W.  64,  it  was 
held  that  the  facts  did  not  show  a  license  or  invitation 
to  people  to  walk  along  the  defendant's  tracks,  and 
that  the  fact  that  it  did  not  forbid  their  doing  so  could 
not  be  given  the  force  of  an  invitation.  The  court  said: 
*It  may  be  there  was  evidence  of  such  habitual  use  of 
the  tracks  by  the  public,  which  use  was  known  to  the 
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employees  of  defendant,  and  not  disproved,  that  the 
jury  would  have  been  authorized  to  find  that  plaintiflf 
had  an  implied  license  to  use  the  rig*ht  of  way  as  he  did. 
But,  if  that  be  true,  defendant  was  under  no  oblig-a- 
tion  to  protect  plaintiff  from  harm  by  taking  steps  to 
prevent  it,  unless  it  had  so  acted  as  to  mislead  him.  It 
was  the  duty  of  defendant  not  to  injure  him  wantonly 
or  willfully,  but  if  it  had  done  no  act  to  mislead,  and 
had  no  reason  to  anticipate  the  dang-er  to  which  plaintiff 
exposed  himself,  it  owed  him  no  active  duty.'  In 
Clampit  V.  Railway  Co.,  84  Iowa,  71,  50  N.  W.  674,  it 
was  held  that  where  a  railway  track  is  used  for  a  cross- 
ing at  a  place  daily  used  for  a  considerable  time  by  a 
number  of  persons,  some  of  whom  had  constructed  a 
stairway  by  the  track  for  the  use  of  pedestrians,  and 
when  a  crossing  over  a  ditch  had  been  made  by  some 
one  unknown,  and  the  defendant  had  done  nothing  to 
prevent  persons  from  crossing  said  track,  and  the  use 
of  such  place  as  a  crossing  was  known  to  the  employees 
of  the  defendant,  it  would  be  presumed  to  assent  to 
such  use,  and  that  it  was  a  license,  and  the  plaintiff,  in 
using  it,  was  not  a  trespasser.' 

"As  is  said  in  the  opinion  on  the  former  appeal  in 
this  case,  if  the  child  was  a  trespasser,  then  the  com- 
pany owed  him  no  duty  until  its  employees  actually 
saw  him  on  the  track  in  a  place  of  danger  ;  that  they 
were  not  bound  to  keep  a  lookout  for  trespassers,  and 
were  not  negligent  in  failing  to  discover  trespassers 
upon  its  track.  Masser  v.  Railway  Co.,  68  Iowa,  602, 
27  N.  W.  776 ;  Burg  v.  Railway  Co.,  90  Iowa,  106,  57 
N.  W.  680;  Morris  v.  Railway  Co.,  45  Iowa,  29; 
Richards  v.  Railway  Co.,  81  Iowa,  428,  47  N.  W.  63 ; 
Thomas  v.  Railway  Co.  (Iowa),  61  N.  W.  968.  Appel- 
lant contends  that  this  should  not  be  the  rule  even  as 
to  trespassers.  Such  has  been  the  uniform  holding  in 
this  state,  and,  unless  there  are  cogent  reasons  for 
departing  from  it,  it  should  not  be  changed.  We  dis- 
cover no  sufficient  reason  for  changing  this  rule,  which 
his  always  been  consistently  adhered  to  by  this  court. 
The  important  question  now  is,  does  this  rule  apply 
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with  like  force  and  effect  to  one  who  may  be  found  to 
be  a  licensee  by  invitation  of  the  company,  implied  from 
all  the  surrounding"  circumstances?  The  g-eneral  cur- 
rent of  authority  undoubtedly  is  that  the  same  rule 
ordinarily  applies  in  both  cases.  3  Elliott,  R.  R.  §§ 
1154,  1249-1251,  and  cases  cited  ;  Beach,  Contrib.  Neg*. 
§  212,  and  cases  cited.  Indeed,  it  is  held  that  one 
using  a  railway  track  as  a  place  of  crossing*  or  a  foot- 
path, with  the  silent  acquiescence  of  the  company,  or 
with  the  knowledg-e  or  passive  permission  of  the  com- 
pany, is,  at  most,  a  bare  licensee,  who  takes  his  license 
with  all  of  its  concomitant  risks  and  perils  ;  and,  as  a 
general  rule,  the  company  owes  him  no  greater  duty 
than  that  which  is  due  to  a  mere  trespasser.  3  Elliott, 
R.  R.  §  1154,  and  cases  cited.  Such  is  undoubtedly 
the  general  trend  of  the  authorities  in  this  country.  In 
our  own  state,  in  Richards'  Case,  this  doctrine  seems 
to  be  recognized  and  applied  as  to  one  walking  along  the 
track  ;  while  in  Clampit's  Case  (the  last  expression  of 
this  court  upon  this  subject)  it  is  expressly  held  that  one 
crossing  the  track  of  a  railroad  company  under  circum- 
stances as  to  uses  of  the  track  much  like  those  of  the  case 
at  bar,  'was  entitled  to  all  the  rights  and  protection  of 
one  rightfully  upon  it  with  the  license  of  the  defend- 
ant. He  may  recover  for  injuries  resulting  from  the 
defendant's  want  of  care,  if  not  contributing  thereto  by 
his  own  negligence.'  Owing  to  the  age  of  the  child 
Earl,  there  can  be  no  question  of  contributory  negli- 
gence in  this  case.  If  the  rule  laid  down  in  Clampit's 
Case  is  to  be  adhered  to  as  to  one  crossing  the  track, 
we  see  no  escape  from  the  conclusion  that  this  case 
should  have  been  submitted  to  the  jury  under  proper 
instructions  of  the  court,  for  them  to  determine  whether 
the  child  was  a  trespasser  or  licensee,  and,  if  a  licen- 
see, whether  the  employees  of  the  defendant  exercised 
that  care  to  discover  his  presence  upon  the  track,  where, 
from  the  license  given,  they  had  a  right  to  expect  per- 
sons might  be.  We  believe  the  rule  announced  in 
Clampit's  Case  a  just  one,  as  applied  to  the  facts  in 
that  case.     It  amounts  to  saying  that,  when  the  com- 
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pany  had  impliedly  assented  to  the  use  of  its  track  by 
persons  as  a  foot-path,  its  employees  operating-  trains 
are  charged  with  the  duty  of  exercising*  care,  dilig^ence, 
and  watchfulness  to  discover  if  persons  are  on  the 
track  at  these  places  where  they  have  recognized  their 
right  to  be.  We  are  not  holding  that  at  every  place, 
and  continuously  along  the  line  of  a  railway,  the  em- 
ployees operating  trains  must  be  on  the  watch  for  tres- 
passers. What  we  do  hold  is  that  as  to  persons  right- 
fully on  the  track  by  the  license  and  consent  of  the 
company,  whether  such  consent  be  expressed  in  words 
or  arise  by  implication,  a  duty  rests  upon  the  company 
and  its  employees  to  be  on  the  watch  for  such  persons 
at  the  places  they  may  be  expected  to  be,  in  view  of 
the  license  and  consent  given." 


Consolidated  Traction  Co. 

V. 

Thalheimer  et  ux. 

{Court  of  Errors  and  Appeals  of  N^w  Jersey,  March  /,  i8gj,) 

Injury  to  Street  Car  Passenger — Negligence. — The  occurrence  of 
a  **lurch'*  or  "jerk"  of  a  street  car,  of  sufificient  violence  to  throw 
off  the  car  a  passenger  who  had  notified  the  conductor  of  her  desire 
to  get  off  at  Fifth  street,  and  who,  after  the  conductor  called  out 
** Fifth  street,"  had  arisen,  and  gone  to  the  rear  door,  in  preparation 
for  alighting,  justifies  an  inference  of  some  breach  of  the  duty  owed 
to  her  by  the  carrier,  and  falls  within  the  maxim,  ^''resipsa  loquitur J*^ 

Same— Contributory  Negligence  Per  se.* — A  passenger  on  a  street 
car  who,  on  being  notified  that  the  car  is  approaching  the  point 
where  he  desires  to  leave  it,  gets  up,  and  goes  to  the  door  of  the  car, 
while  it  is  in  motion,  for  the  purpose  of  being  ready  to  alight,  is  not 
necessarily  guilty  of  negligence.  Such  conduct  is  not  per  se  negli- 
gent. Whether  it  is  so  or  not  is  for  the  jury  to  find  under  the  cir- 
cumstances. 

McGiLi,,  Ch.,  and  Gummere,  Van  Syckei*,  and  Nixon,  JJ.,  dis- 
senting. 

(SyUabus  by  the  Court.) 

Error  by  defendant  to  circuit  court,  Essex  county. 
Affi^nned. 

Joseph  Coult,  for  plaintiflF  in  error. 
Samuel  Kalisch^  for  defendants  in  error. 

*See  Carroll  v,  Burleigh  (Wash.),  5  Am.  &  Eng.  R.  Cas.,  N.  S., 
628,  and  note,  p.  629. 
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Magie,  J.,  in  delivering"  the  opinion  of  the  court, 
said:  "The  contention  that  the  evidence  in  question 
was  insuflScient  to  show  a  breach  of  the  duty  which  the 
traction  company,  as  a  carrier  of  passeng-ers,  owed  to 
Mrs.  Thalheimer,  cannot,  in  my  judgment,  prevail. 
That  duty  has  been  described  in  this  court  as  callinf^f 
for  a  high  degree  of  care.  Railway  Co.  v.  Lee,  50  N. 
J.  Law,  438,  14  Atl.  883.  As  street  cars  run  upon 
rails  fixed  and  leveled  in  the  hig-hway,  and  not  permit- 
ting lateral  motion,  and  are  provided  with  brakes 
which,  when  applied  quickly,  or  when,  after  being' 
applied,  are  released  quickly,  before  the  momentum  of 
the  car  has  been  overcome,  produce  known  mechanical 
effects  upon  persons  on  the  car,  the  occurrence  of  a 
lurch  or  jerk  of  the  violence  described  fairly  justifies 
an  inference  that  either  the  tracks  were  improperly 
laid,  or  were  out  of  order,  or  the  brakes  were  im- 
properly handled.  At  all  events,  the  fact  that  such  a 
lurch  or  jerk  occurred  as  would  have  been  unlikely  to 
occur  if  proper  care  had  been  exercised  bring*s  the  case 
within  the  maxim,  ^'res  ipsa  loquitur^'*'*  as  expounded 
in  the  court  of  errors  in  Bahr  v.  Lombard,  53  N.  J. 
Law,  233,  21  Atl.  190,  and  23  Atl.  167,  and  in  this 
court  in  Electric  Co.  v.  Sweet,  57  N.  J.  Law,  224,  30 
Atl.  553.  The  case  last  cited  was  reversed  by  the  court 
of  errors  (31  Atl.  721),  but  the  opinion  on  this  subject 
was  not  there  questioned." 


Brown  et  ux, 

V. 

Seatti^e  City  Ry.  Co.  et  al. 

(Supreme  Court  of  Washington^  Feb.  /j,  fSgy.) 

Accident  to  Street  Railway  Passenger  while  Alighting  from  Moving 
Car— Contributory  Negligence— Sufficiency  of  Plea.— Where  the 
complaint  denies  that  there  was  contributory  ne/JC-liiErence  on  the 
part  of  plaintiff,  and  the  answer  avers  that  plaintiff's  injuries  were 
the  result  of  her  ''carelessness,  fault  and  want  of  care,''  and  plain- 
tiff replies  denying-  such  averment,  contributory  negligence  is  suffix 
ciently  pleaded. 
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Same — Negligence — Question  for  Jury.* — Where  the  evidence  is 
conflicting-,  but  tends  to  show  that  plaintiff's  injuries,  sustained 
while  she  was  attempting  to  alight  from  defendants  street  car,  re- 
sulted from  the  negligence  of  the  latter,  the  case  is  for  the  determi- 
nation of  the  jury. 

Due  Care — Negligence — Instructions. — The  jury  were  instructed 
that  if  plaintiff,  without  notifying  the  conductor  of  her  intention, 
attempted  to  get  off  a  moving-  street  car,  she  did  so  at  her  peril, 
provided  the  conductor  could  not  have  avoided  injury  to  her  by  the 
exercise  of  the  highest  degree  of  care  ;  that  it  was  not  the  duty  of 
defendant  to  anticipate  the  committing  of  acts  of  negligence  by 
any  of  its  passengers,  nor  to  be  on  the  lookout  for  such  acts  ;  that 
it  was  not  negligence  on  the  part  of  the  conductor  to  start  the  car, 
unless  he  actually  saw  the  position  of  danger  in  which  plaintiff  had 
placed  herself.  Heldy  that  such  instructions  when  construed  to- 
gether fairly  stated  the  law  applicable  to  the  facts. 

Same — Degree  of  Care. — Common  carriers  of  passeng-ers,  and 
especially  railway  companies,  are  liable  for  any  damag-e  sustained 
by  their  passengers  which  is  proximately  caused  by  the  failure  of 
such  carriers  to  use  the  highest  degree  of  prudence,  and,  in  some 
cases,  the  utmost  human  skill  and  foresight. 

Appeal  by  defendants  from  superior  court,  King 
county.     Affiryned. 

Andrew  F.  Burleigrh  and  Thos,  A.  Gamble^  for  ap- 
pellants. 

J.  T.  Ronald^  for  respondents. 

Reavis,  J.,  in  delivering  the  opinion  of  the  court, 
said  :  ''The  second  point  made  by  appellants  upon  the 
insufficiency  of  the  evidence  to  support  the  verdict  is 
that  the  plaintiff  did  not  show  that  the  car  was  not  in 
motion  when  Mrs.  Brown  attempted  to  alight.  There 
is  certainly  substantial  conflict  in  the  evidence  that 
went  to  the  jury  on  this  point,  and  we  cannot  announce 
as  a  legal  proposition  that  a  passenger  upon  a  street- 
railway  car  may  not  get  off  the  car  when  in  motion. 
It  would  depend  entirely,  in  our  judgment,  upon  the 
circumstances, — that  is,  the  rate  of  speed,  place  at 
which  the  passenger  might  attempt  to  alight,  and  other 
things, — which  would  make  each  case  depend  upon  the 
particular  facts,  and  necessarily,  ordinarily,  be  a  ques- 


*A8  to  injurv   to  Passeng-er  Alighting  from  Moving  Car, 
Cicero  &  Proviso  St;  R.  Co.  v,  Meixner  (III.),  4  Am. &  Eag*.  R.  CaA», 
N.  S.,  246,  and  notes ^  254. 

As  to  Degree  of  Care  Required  of  Carriers  of  Passengers,  see 
8medley  v,  Hestonville,  M.  &  F.  Pass.  Ry.  Co.,  (Pa.),  anU^  |>.  6#9 
and  noteSt  p.  652. 
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tion  of  fact  for  the  jury  to  determine  whether  the  act 
of  the  passenger  was  negfligent.  We  do  not  think  the 
views  here  expressed  necessarily  conflict  with  the 
decision  of  this  court  in  Guley  r .  Transportation  Co. , 
7  Wash.  491,  35  Pac.  372,  as  the  court  there  used  the 
expression  that  the  '*clear"  weight  of  all  the  evidence 
must  be  on  one  side  to  justify  the  court  in  taking  the 
decision  from  the  jury.  But  the  court  does  not  favor 
any  extension  of  the  rule  announced  in  the  case  cited. 
Some  of  the  cases  cited  by  appellants  upon  the  duty  of 
the  passenger  when  boarding  or  alighting  from  a  street 
car  may  be  here  noticed.  In  Nichols  v.  Railroad  Co., 
106  Mass.  463,  the  defendants,  in  view  of  the  evidence, 
requested  the  court  to  instruct  the  jury  as  follows : 
'That  if  the  plaintiff  took  upon  herself  the  charge  of 
the  car,  and,  without  notice  to  any  one,  the  conductor 
being  then  on  the  car,  she  rang  the  bell,  and,  without 
the  knowledge  of  driver  or  conductor,  proceeded  to  get 
off,  she  could  not  recover.  That  it  was  the  duty  of  the 
plaintiff  to  have  notified  some  one  in  charge  of  the  car, 
if  she  desired  to  get  off  ;  and  if  she  got  off  without  such 
notici?,  or  without  the  knowledge  of  those  in  charge  of 
the  car,  she  did  so  at  her  peril,  and  cannot  recover,' — 
which  was  refused.  The  supreme  court  said  :  'We 
are  of  opinion  that  the  substance  of  these  instruc- 
tions should  have  been  given.  If  the  plaintiff  attempted 
to  get  off  the  car  without  any  notice  to  the  conductor 
or  driver,  and  was  injured  by  the  sudden  starting  of 
the  car,  such  injury  cannot  be  attributed  to  the 
negligence  of  the  defendants.  The  alleged  negli- 
gence consisted  in  improperly  starting  the  car 
when  a  passenger  was  getting  off  ;  but  if  the  con- 
ductor and  driver  neither  knew,  nor  were  notified, 
nor  had  the  means  of  knowing,  that  a  passenger  desired 
to  get  off,  or  was  in  the  act  of  getting  off,  there  was 
no  negligence  in  starting  the  horses  at  a  faster  gait. 
Upon  the  evidence  reported  in  the  bill  of  exceptions,  it 
would  be  competent  for  the  jury  to  find  that  the 
plaintiff  undertook  to  get  off  without  any  notice  tp  the 
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defendants'  servants  in  charg-e  of  the  car,  and  without 
their  knowing,  or  having  the  means  of  knowing,  that 
she  was  getting  off  ;  and  we  think  the  defendants  had 
the  right  to  a  specific  instruction  that,  if  they  so  found, 
the  plaintiff  could  not  recover.  This  is  substantially 
the  'instruction  requested  by  the  defendants,  and  we 
think  the  jury  may  have  been  misled  by  the  refusal  to 
give  this  instruction,  and  that  the  general  instruc- 
tions would  not  correct  the  effect  of  this  refusal.'  In 
another  case  cited  by  appellants — Eppendorf  v.  Rail- 
road Co.,  69  N.  Y.  195 — the  court  says  :  •Ordinarily, 
it  is  perfectly  safe  to  get  upon  a  street  car  moving 
slowly,  and  thousands  of  people  do  it  every  day  with 
perfect  safety.  But  there  may  be  exceptional  cases, 
when  the  car  is  moving  rapidly,  or  when  the  person  is 
infirm  and  clumsy,  or  is  incumbered  with  children, 
packages,  or  other  hindrances,  or  when  there  are  other 
unfavorable  conditions,  when  it  would  be  reckless  to 
do  so ;  and  a  court  might,  upon  undisputed  evidence, 
hold  as  matter  of  law  that  there  was  negligence  in 
doing  so.  But  in  most  cases  it  must  be  a  question  for 
a  jury.  Here  there  was  nothing  exceptional,  and  no 
reason  apparent  why  plaintiff  might  not,  with  pru- 
dence, have  expected  to  enter  the  car  with  safety.  He 
had  the  right  to  expect  that  the  speed  of  the  car  would 
continue  arrested  until  he  was  safely  on  the  car.  It 
was  the  act  of  the  driver  in  letting  go  the  brake  with- 
out notice,  and  thus  suddenly  giving  the  car  a  jerk 
while  plaintiff  was  getting  upon  it,  that  caused  the 
accident.  Upon  all  the  evidence  of  this  case  it  was  for 
the  jury  to  determine  whether  the  plaintiff  was  charge- 
able with  negligence,  and  whether  such  negligence 
contributed  to  the  injury.'  The  case  of  Railway  Co. 
V,  Hassard,  75  Pa.  St.  367,  was  where  a  boy  was 
injured,  and  the  principal  question  discussed  by  the 
court  was  what  increased  degree  of  care  was  incumbent 
on  the  carrier  in  view  of  plaintiff's  inexperience  and 
tender  years  ;  and  is  not  in  point  here." 
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Taylor  e^  a/. 

V. 

Grand  Ave.  Ry.  Co.  el  al. 

{^Supreme  Court  of  Missouri^  Feb,  9,  iSgy*) 

Street  Railways — Collision  at  Intersection — Negligence  Inter  se — 
Signals.* — Plaintiff  while  a  passenger  on  an  electric  car  was  in- 
jured in  a  collision  between  it  and  a  cable  car  at  a  street  crossing*. 
It  appeared  that  the  flagman  at  such  crossing  was  employed  by 
both  the  electric  and  cable  car  companies  to  regulate  the  movements 
of  cars  by  signals.  Held,  that  the  gripman  on  the  cable  car  was 
not  absolved  from  the  duty  of  exercising  care  to  avoid  a  collision 
with  the  electric  car  at  such  crossing,  if  he  saw  it  approaching, 
merely  because  his  car  had  been  signaled  to  cross  by  the  flagman. 

Same-^Concurring  Negligence. — And  negligence  in  approaching 
such  crossing  on  the  part  of  the  motorman  of  the  electric  car  did 
not  necessarily  prevent  a  recovery  against  the  cable  car  company. 

Appeal  bv  defendant  from  circuit  court,  Jackson 
county.     Affirmed. 

Karnes^  Holmes  &  Krauthoff^  for  appellant. 
Z.  H.  Waters^  for  respondents. 

Robinson,  J.,  in  delivering  the  opinion  of  the  court, 
said  :  "The  operator  in  charge  of  the  car  of  each  com- 
pany testified  that  he  was  given  a  signal  by  the  flag- 
man employed  jointly  by  both  companies  at  the  junction 
where  the  defendants'  tracks  cross  each  other  to  pro- 
ceed on  his  way  over  the  crossing  with  his  car,  while 
the  flagman  testified  that  he  signaled  alone  the  car  of 
the  Grand  Avenue  Company.  Under  this  state  of  the 
testimony,  the  following  instructions,  complained  of 
by  both  plaintiff  and  the  defendant  the  Northeast  Rail- 
way Company,  were  given  on  behalf  of  the  defendant 
Grand  Avenue  Company :  *(1)  If  the  jury  believe 
from  the  evidence  that  at  the  crossing  of  Fifth  and 
Walnut  streets  a  flagman  was  stationed  by  the  two  de- 
fendants, and  at  the  time  of  the  accident  complained  of 
the  flagman  signaled  the  cable  cars  forward,  then  they 
had  the  right  to  proceed,  althougfh  the  electric  car  in 
which  the  plaintiff  was  a  passenger  could  be  seen  by 

•See  Metropolitan  St.  Ry.  Co.  v,  Kennedy  (C.  C.  A.),  antCy  p.  509, 
and  note,  p.  512;  Chicago  City  Ry.  Co.  v.  Taylor  (111.),  ante^  p.  513  ; 
West  Chicag-o  St.  R.  Co.  z/.  Piper  (111.),  ante  p.  147,  and  note,  p.  151 ; 
O'Rourke  v,  lyindell  l^y*  Co.  et  al*  (Mo.),  ante,  and  note* 
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the  gripman,  and  that  it  was  then  approaching  the 
crossing-,  and  they  had  the  rig-ht  to  assume  that  said 
electric  car  would  stop  so  as  to  avoid  a  collision.'  *(6) 
Although  the  jury  may  believe  from  the  evidence  that 
the  flagman  at  the  crossing*  of  Fifth  and  Walnut  streets 
was  employed  jointly  by  the  two  defendant  companies, 
and  although  you  may  believe  that  he  signaled  the 
north  and  south  bound  cars  on  Walnut  street  to  pro- 
ceed on  their  way  across  iFifth  street,  and  at  or  about 
the  same  time  signaled  ^he  motorman  on  the  electric 
car  to  proceed  on  his  way  across  Walnut  street,  and 
that  in  so  doing  said  watchman  failed  to  exercise  ordi- 
nary care  and  caution,  yet  if  you  further  believe  from 
the  evidence  that  the  motorman  operating  the  electric 
car  saw  the  cable  cars  approaching  the  crossing,  and 
that  a  collision  was  threatened,  or  by  the  exercise  of 
the  highest  practicable  care  and  caution  could  have  seen 
this,  a  sufficient  time  and  distance  to  have  stopped  his 
car  and  prevented  the  collision,  then  it  was  his  duty 
to  have  done  so,  notwithstanding  the  signal  of  the  flag- 
man ;  and,  if  he  failed  so  to  do,  then  his  negligence 
was  the  proximate  cause  of  the  injuries,  and  no  re- 
covery can  be  had  in  this  case  against  the  cable  com- 
pany.' " 


GOORIN 

Allegheny  Traction  Co.  ct  al. 

{Supreme  Court  of  Pennsylvania^  Jan.  4, 1897.) 

Street  Railways — Collisions — Injury  to  Passenger — Liability— Ques- 
tion for  Jury.* — In  an  action  to  recover  damages  for  the  breaking  of 
plaintiff's  arm  in  a  collision  between  street  cars  of  the  defendant 
companies,  there  was  evidence  tending  to  show  negligence  on  the 
part  of  one  or  both  defendants,  and  also  tending  to  show  that 
plaintiff's  arm  would  not  have  been  broken  had  he  not  stuck  it  out 
of  the  car  window.  Held,  that  the  question  whether  or  not  one  or 
both  of  the  defendants  were  liable  for  the  injury  was  properly  sub- 
mitted to  the  jury. 

*As  to  Street  Railways — Collisions,  see  West  Chicago  St.  R.  Co. 
V,  Piper  (111.),  ante,  p.  147 ;  Metropolitan  St.  Ry.  Co.  v.  Kennedy 
(C.  C.  A.),  ante,  p.  509,  and  note,  p.  512;  Chicago  City  Ry.  Co.  ^^ 
Taylor  (111.),  ante,  p.  512. 
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Appeal  by  Allegheny  Traction«Co.  from  Allegheny 
county  court  of  common  pleas.     Affirmed. 

A .  M.  Neeper  and  A .  W.  Duff^  for  appellant. 
Joseph  Stadtfeld^  for  appellee. 


Washington  &  G.  R.  Co.  et  al. 

V, 

HiCKRY  et  al. 

{Court  of  Appeals  of  the  District  of  Columbia  y  April  ig,  iSgy,) 

Injury  to  Street  Car  Passenger  at  Railroad  Crossing— Concurring 
Negligence.* — While  a  street  car  was  being-  driven  across  a  railroad 
crossing  in  front  of  an  approaching  train,  a  passenger  on  the  street 
car  was  pushed  off  in  the  confusion  occasioned  by  the  apprehension 
of  danger,  and  severely  injured.  Held^  that  if  the  car  driver  was 
negligent  in  attempting  to  cross,  his  company  was  not  relieved  from 
liability,  merely  because  of  concurring  negligence  in  manipulating- 
the  erossing*  gates  on  the  part  of  the  employee  of  the  steam-car 
company. 

Allegations  and  Proof— Variance. — The  declaration  in  such  action 
alleged  that  plaintiff  was  "pushed"  from  the  car.  Held^  that  the 
evidence  mijifht  show  that  she  jumped  from  it  under  a  reasonable 
apprehension  of  danger  from  the  approaching  train,  and  still  there 
would  be  no  fatal  variance  between  the  allegation  and  the  proof. 

Error  by  plaintiffs  to  the  court  of  appeals  of  the 
District  of  Columbia. 

Samuel  Maddox^xM^  Walter  D.  Davidge^  for  plaintiffs 
in  error. 

M.  J.  Colbert  and  Geo.  E.  Hamilton^  for  defendants 
in  error. 

Peckham,  J.,  in  delivering-  the  opinion  of  the  court, 
said  :  *'In  Insurance  Co.  v.  Tweed,  7  Wall.  44,  which 
was  an  action  upon  a  policy  of  insurance  that  contained 
an  exception  against  fire  that  mig-ht  happen  'by  means 
of  an  invasion,  insurrection,  riot,  or  civil  commotion,  or 
any  military  or  usurped  power,  explosion,  earthquake^ 
or  hurricane,"  the  insurance  company  was  held  not 
liable,  although  the  fire  by  which  the  premises  insured 
were  burned  was  not  directly  caused  by  the  explosion. 
The  explosion  occurred  in  another  warehouse,  by  rea- 
son of  which  a  fire  was  started  that  caug-ht  in  still 

•See  Pyle  v.  Clark  et  al.  (C.  C.  A.),  8  Am.  &  %n%.  R.  Cas.,  N.  S., 
431,  and  note^  p.  437. 

9  (N.  s.)  A  &  K  R  Caa— 55 
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another  building',  and  the  fire  from  that  buildingf  was 
communicated  to  the  premises  which  were  insured,  and 
which  were  in  that  manner  destroyed  by  the  fire.  The 
court  held  that  as  the  whole  fire  was  continuous  from 
the  time  of  the  explosion,  and  was  under  full  headway 
in  about  half  an  hour,  the  loss  by  fire  was  within  the 
exception  contained  in  the  policy,  and  the  insurers  were 
not  liable.  In  that  case  the  question  of  proximate  and 
remote  causes  was  alluded  to,  and  it  was  said  by  Mr. 
Justice  Miller  that  'one  of  the  most  valuable  of  all 
the  criteria  furnished  us  by  the  authorities  by  which  to 
disting'uish  the  remote  from  the  proximate  cause  of 
damage  was  to  ascertain  whether  any  new  cause  has 
intervened  between  the  fact  accomplished  and  the 
alleged  cause.  If  a  new  force  or  power  has  intervened 
of  itself  suflBcient  to  stand  as  the  cause  of  the  misfor- 
tune, the  other  must  be  considered  as  too  remote.'  In 
one  sense  there  was  in  that  case  a  new  cause  existing, 
in  the  fact  that  the  explosion  caused  a  fire  in  another 
building  first,  and  that  the  fire  was  carried  by  the  wind 
from  that  building  to  the  building  in  question,  and  not 
from  the  building  in  which  the  explosion  occurred,  and 
so  it  was  claimed  that  the  fire  in  the  building  covered 
by  the  policy  was  not  directly  caused  by  the  explosion: 
but  the  court  held  that  the  distinction  was  not  well 
founded,  and  that,  within  the  policy,  the  insurers  were 
not  liable.  The  fire,  in  other  words,  occurred  by 
means  of  the  explosion,  and  no  new  cause  could  be  said 
to  have  intervened  simply  because  the  premises  insured 
were  burned  by  the  fire  communicated  from  a  third 
building. 

The  case  of  Scheffer  v.  Railroad  Co.,  105  U.  S.  249, 
is  an  example  of  the  other  side.  It  was  there  held  that 
where  the  passenger  was  injured  by  reason  of  a  rail- 
way collision,  and  as  a  result  of  such  injury  he  became 
disordered  in  mind  and  body,  and  some  eight  months 
after  the  collision  committed  suicide,  his  personal  rep- 
resentatives could  not  maintain  an  action  against  the 
railroad  company  for  his  death,  as  his  own  act  was  the 
proximate  cause  thereof.     It  w^as  held  that  the  relation 
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of  the  negligence  of  the  railroad  company  to  the  death 
of  the  passenger  was  too  remote  to  be  regarded  as  a 
cause  of  such  death,  or  to  justify  a  recovery  against 
the  companj'.  Mr.  Justice  Miller,  in  delivering 
the  opinion  of  the  court,  said  : 

"The  argument  is  not  sound  which  seeks  to  trace 
this  immediate  cause  of  the  death  through  the  previous 
stages  of  mental  aberration,  physical  suffering,  and 
eight  months'  disease  and  medical  treatment  to  the 
original  accident  on  the  railroad.  Such  a  course  of 
possible  or  even  logical  argument  would  lead  back  to 
that  'great  first  cause  least  understood/  in  which  the 
train  of  all  causation  ends. 

'The  suicide  of  Scheffer  was  not  a  result  naturally 
and  reasonably  to  be  expected  from  the  injury  received 
on  the  train.  It  was  not  the  natural  and  probable 
consequence,  and  could  not  have  been  foreseen  in  the 
light  of  the  circumstances  attending  the  negligence  of 
the  officers  in  charge  of  the  train. 

'His  insanity,  as  a  cause  of  his  final  destruction,  was 
as  little  the  natural  or  probable  result  of  the  negligence 
of  the  railway  officials  as  his  suicide,  and  each  of  these 
are  casual  or  unexpected  causes,  intervening  between 
the  act  which  injured  him  and  his  death.' 

So,  in  Carter  v.  Towne,  103  Mass.  507,  and  David- 
son V.  Nichols,  11  Allen,  114,  cited  by  counsel,  the 
intervention  of  another  and  sufficient  cause  to  produce 
the  result  is  apparent. 

In  the  first  case,  whatever  of  fault  there  was  in  the 
sale  of  the  gunpowder  by  the  defendant  to  the  boy 
became  absolutely  blotted  out  when,  with  the  knowl- 
edge of  his  aunt,  who  had  the  charge  of  him  and  the 
house  where  he  was  living,  it  was  placed  in  the  cup- 
board, and  a  week  afterwards  his  mother  gave  him 
some  of  the  powder,  and  he  fired  it  off  with  her  knowl- 
edge. The  fact  that  some  days  later  he  took,  with  her 
knowledge,  more  of  the  powder,  and  fired  it  off,  and 
was  injured  by  the  explosion,  could  not,  in  any  rational 
degree,  be  said  to  be  caused  by  the  original  wrongful 
sale  of  the  powder. 
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In  the  other  case  the  druggfist  sold  an  article  harm- 
less in  itself,  mistaking*  it  for  another  article,  also 
harmless  in  itself;  but  another  person  afterwards 
intermixed  the  article  sold  with  another  article,  makitig 
thereby  a  dangerous  explosive,  from  which  injury  was 
suflFered.  It  was  held  that  there  could  be  no  recovery 
against  the  druggist,  because  the  sale  was  not  the  prox- 
imate cause  of  the  accident. 

These  are  plain  cases  of  the  intervention  of  other 
and  sufficient  causes  for  the  injuries  sustained,  and 
where  the  original  actions  were  too  remote  to  be 
regarded  as  causes  of  such  injuries.  The  other  cases 
cited  by  counsel  are  clearly  distinguishable  in  principle 
from  this  one.  It  is  unnecessary,  after  what  has  been 
said,  to  further  comment  on  them." 


Illinois  Cent.  R.  Co. 

V. 

Bolton. 

{Supreme  Court  of  Tennessee,  June  i6,  iSgfJ) 

'  Injury  to  Section  Hand— Fellow  Servants.* — A  section  foreman, 
while  assisting*  in  unloading  a  car,  accidentally  rolled  a  piece  of 
timber  upon  plaintiff,  a  section  hand  under  him,  who  was  also 
assisting*  in  such  work.  Held,  that  the  railroad  company  was  not 
liable,  the  fellow-servant  doctrine  being  applicable. 

Appeal   bv  defendant   from  circuit  court  Gibson 
county.     Reversed. 

J.  P.  Rhodes  and  Fentress  &  Cooper^  for  appellant. 
Deason  &  Rankin,  for  appellee. 

Beard,  J.,  in  delivering*  the  opinion  of  the  court, 
said  :     "The  fellow- servant  doctrine  is  well  established 

•As  to  whether  Foreman  and  Laborer  Are  Fellow  Servants,  see 
Gavigan  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  5  Am.  &  Eng.  R. 
Cas.,  N.  S.,  523,  and  notes,  p.  530 ;  Hastings  if,  Montana  Union  Ry. 
Co.  (Mont.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  533;  Bradley  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (Mo.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  728;  Martin 
V,  Atchison,  T.  &  S.  F.  R.  Co.  (U.  S.),  6  Am.  &  Eng.  R.  Cas.,  N. 
S.,  600;  Good  well  v.  Montana  Cent.  Ry.  Co.  (Mont.),  4  Am.  &  Eng. 
R.  Cas.,  N.  S.,  419  ;  Northern  Pac.  R.  Co.  z/.  Peterson  (U.  S.),  4  Am. 
&  Eng.  R.  Cas.,  N.  S.,  117;  Northern  Pac.  R.  Co.  v.  Charless  (U. 
S.),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  128. 
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in  this  state  ;  the  rule  being*  that  the  duty  of  the  master 
is  discharged  when  he  exercises  care  with  the  view  of 
selecting*  competent  and  suitable  servants,  and  that 
among*  the  risks  which  the  employee  assumes  upon 
entering*  into  the  service  is  that  of  injury  arising  from 
the  negligence  of  those  engaged  with  him  in  a  common 
employment.  So  in  each  case  it  is  important  to  deter- 
mine the  question  whether  the  party  whose  negligence 
is  complained  of  as  the  occasion  of  the  injury  was  at 
the  time  a  fellow  servant  of  the  injured,  or  was  at  the 
time  'exercising  the  authority,  and  standing  pro  hac 
vice  in  the  place,  of  the  master.'  Busw.  Pers.  Inj.  § 
217.  So,  conceding  that  the  jury,  on  the  facts  of  this 
case,  could  properly  find  that  Crocker  was  put  in 
charge  of  the  hands  during  the  short  absence  of  Lem- 
mons,  authorized  to  exercise  all  the  functions  of  the 
latter's  office,  and  that  his  negligence  was  the  wrong- 
ful cause  of  the  injury,  yet  the  question  of  law  remains: 
Upon  the  undisputed  fact  that  the  act  of  negligence 
was  one  done  by  him  as  a  laborer  in  a  common  work 
with  Bolton,  would  the  master  be  liable  for  it?  It  is 
apparent  that  one  may  be  the  general  representative  of 
the  master,  so  as  to  charge  the  latter  for  the  results  of 
all  negligence  occurring  within  the  scope  of  his  em- 
ployment, and  yet  he  may  abandon  his  position  of 
superior,  with  the  authority  attached  to  it,  and  become 
a  fellow  servant  of  those  engaged  in  doing  the  work  in 
band,  and  on  a  plane  of  perfect  equality  with  them. 
In  the  one  case  the  master  would  be  responsible  for 
his  negligence,  and  in  the  other  we  think  he  would  not 
be.  Mr.  Buswell,  in  his  work  on  the  Law  of  Personal 
Injuries  (page  387),  in  discussing  the  doctrine  of  vice 
principal,  says  :  'It  is  settled  that  a  person  who  is  in 
some  things  the  mere  servant  may  still  be  the  agent  of 
the  master  to  perform  other  duties  primarily  personal 
to  the  master.  On  the  other  hand,  if  a  workman 
charged  in  some  directions  with  the  duty  of  superin- 
tendence does  the  negligent  act  complained  of,  not  as 
superintendent,  but  in  his  capacity  of  fellow  servant  of 
l^he  plaintiff,  the  master  will  not  be  liable  for  ^uph 
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negligent  act.'  This  decision  has  been  considered  by 
the  supreme  court  of  New  York  in  Hussey  v.  Cog'er, 
112  N.  Y.  614,  20  N.  E.  556,  and  has  there  been  ap- 
proved. In  Taylor  v.  Railroad  Co.  (Ind.  Sup.  1889) 
22  N.  E.  876,  the  court,  while  holding-  that  the  rule 
did  not  apply  in  that  case,  yet  in  recognition  of  it  say  : 
'If,  for  instance,  the  g^eneral  superintendent  should 
take  hold  of  one  end  of  an  iron  rail  to  assist  an  em- 
ployee of  the  company  in  loading-  on  the  car,  he  would 
be,  as  to  that  sing-le  act,  a  fellow  employee,  althoug-h 
as  to  the  other  acts  he  might  be  the  representative  of 
the  company.'  To  the  same  effect  is  Quinn  v.  Light- 
erage Co.,  23  Fed.  363.  We  think  the  distinction 
recognized  in  those  cases  is  a  sound  one,  and,  as  there 
were  facts  in  the  present  record  which  warranted  the 
hypothetical  case  put  in  the  special  request  in  question, 
it  was  the  duty  of  the  trial  judge  to  have  given  it  in 
charge  to  the  jury.  For  his  error  in  failing  to  give  it, 
the  judgment  is  reversed  and  remanded." 


Grand  Island  &  W.  C.  R.  Co. 

V. 

SwiNBANK  et  a/. 

(Supreme  Court  of  Nebraska,  May  s^  ^Sgy,) 

Injury  to    Stock — Duty    to   Fence    Track — Exceptions— Appeal. — 

Errors  in  the  admission  and  rejection  of  evidence  cannot  be  reviewed 
unless  the  particular  rulings  complained  of  are  pointed  out  in  the 
petition  in  error. 

Assignment  of  Cause  of  Action. — Evidence  held  sufficient  to  war- 
rant a  finding*  that  there  had  been  an  absolute  assignment  of  a 
cause  of  action  to  the  plaintiff. 

Statutes — Amendments. — Sess.  Laws  1877,  p.  60,  purporting  to 
amend  section  2  of  the  act  relating  to  the  liability  of  railroad  com- 
panies for  live  stock  injured  where  no  lawful  fence  has  been  con- 
structed, is  in  conflict  with  the  constitution  and  inoperative,  because 
it  did  not  repeal  the  section  amended.  City  of  South  Omaha  v. 
Taxpayers*  League,  60  N.  W.  957,  42  Neb.  671,  followed. 

Measure  of  Damages — Evidence. — Therefore  the  notice  provided 
for  by  the  original  section  is  incompetent  evidence  for  the  purpose 
of  establishing  the  value  of  live  stock  killed  or  injured. 

Default  —  Permission  to  Answer. —  Permitting  a  defendant  in 
default  to  file  an  answer  is  a  matter  resting  largely  in  the  discretion 
of  the  trial  court,  and  a  judgment  will  not  be  reversed  because  the 
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• 

defendant  was  permitted  to  answer  out  of  time,  unless  the  record 
affirmatively  discloses  an  abuse  of  discretion. 

Double  Compensation — Constitutionality  of  Statute.*-That  part  of 
the  statute  relating  to  the  liability  of  railway  companies  for  live 
stock  injured  which  gives  the  owner  of  live  stock  double  the  value 
of  his  property  is  void.     Railroad  Co.  v,  Baty,  6  Neb.  37,  reaffirmed. 

(Syllabus  by  the  Court.) 

Error  by  defendant  and  cross  errors  by  plaintiffs 
to  Dawes  county  district  court.  Affirmed  on  condition 
of  remittitur. 

T.  M.  Marquette  J.  W.  Deweese,  F.  E.  Bishops  and 
A.  W.  CriteSj  for  plaintiff  in  error. 

Allen  G.  Fisher  zxiA.  Addison  V.  Harris,  for  defend- 
ants in  error. 

Irvine,  C,  in  delivering*  the  opinion  of  the  court, 
said  :  "After  the  verdict,  the  plaintiffs  asked  leave  to 
amend  their  petition,  so  as  to  claim  a  judgment  for 
twice  the  value  of  the  stock,  as  found  by  the  jury. 
This  was  refused,  and  upon  that  order  the  plaintiffs 
base  an  assignment  in  their  cross  petition  in  error.  We 
are  asked  in  this  connection  to  reconsider  and  overrule 
Railroad  Co.  v.  Baty,  6  Neb.  37,  holding-  that  portion 
of  the  statute  already  quoted  to  be  in  contravention  of 
the  constitution  in  so  far  as  it  attempts  to  confer  a  rig^ht 
to  double  damages.  Without  entering*  into  an  extended 
discussion  of  the  question,  we  are  content  to  say  that 
we  are  not  at  this  time  disposed  to  reinvestigate  the 
correctness  of  a  decision  which  has  stood  unquestioned 
for  20  years,  and  which  had  the  effect  of  practically 
removing  a  portion  of  the  statute  from  the  books.  To 
overrule  that  decision  would  be  to  judicially  reinstate 
an  obsolete  statute,  and  would  savor  greatly  of  legisla- 
tion. If  such  a  course  would  be  at  all  permissible,  it 
would  only  be  where  the  reasons  for  revising  the 
former  rule  were  of  the  most  cogent,  convincing,  and 
urgent  character.  While  one  reason  given  in  the 
opinion  for  the  decision  there  reached  has  since  been 
disapproved  (Graham  v.  Kibble,  9  Neb.  182,  2  N.  W. 
455),   we  cannot  regard  the  case  in  its  essentials  as 

♦See  Beckstead  f.  Montana  Union  Ry.  Co.  (Mont.),  ante,  p.  273, 
and  nofe,  p.  274. 
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havingf  been  overruled,  or  its  authority  even  shaken. 
The  chief  reason  for  holding-  the  so-called  'double 
damag-e  portion'  of  the  act  bad  was  that  it  took  from 
one  litig^ant  property,  and  gave  it  to  another,  not  in 
compensation  for  any  wrong  sustained,  but  by  way  of 
punishing  the  defendant ;  that  this  was  contrary  to  the 
rights  of  property  secured  by  the  constitution. 


CULrIvY 

V. 

LouisviiyLE  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky,  May  26, 1897,) 

Injuries  to  Stock — Damages.*— In  an  action  ag-ainst  a  railroad 
company  for  killing  plaintiff's  mule,  nothing  can  be  recovered  on 
account  of  expenses  incurred  in  caring  for  it  from  the  time  it  was 
injured  until  its  death  from  such  injury. 

Appeal  by  plaintiff  from  Hardin  county  circuit 
court.     Dis77tisscd. 

James  Montg-omery  and  C  H.  Nagffle^  for  appellant. 
W.  H.  Murriott,  for  appellee. 

NOTE. 

Injuries  to  Animals — Damages — Expense  in  Caring  for  Injured 
Animal. — Where  livestock  are  wrongfully  injured  by  a  railway  com- 
pany, the  owner  may  recover  such  reasonable  expenses  as  were 
necessarily  incurred  in  taking  care  of  and  curing  the  injured  stock. 
International  Ac  G.  N.  R.  Co.  z/.  Cocke,  23  Am.  &  Eng.  R.  Cas.  226, 
64  Tex.  151. 

Where  stock  are  negligently  injured  by  a  company  but  not  killed, 
it  is  the  duty  of  the  company  to  take  proper  care  of  them,  and  if  it 
fails  to  do  so  the  owner  may  give  the  animals  necessary  attention 
and  care  and  recover  from  the  company  reasonable  compensation 
therefor.     Finch  v.  Central  R.  Co.  of  Iowa,  42  Iowa,  304. 

Where  a  horse  is  injured,  the  measure  of  the  owner's  damages  is 
the  diminution  of  the  market  value  of  the  horse  at  the  time  that 
action  is  commenced,  and,  in  addition,  such  sum  as  he  had  paid  out 
in  reasonable  attempts  to'  effect  a  cure,  with  such  further  reasonable 
sums  as  will  compensate  the  owner  for  the  loss  of  the  use  of  the 
horse  while  disabled,  and  for  his  own  services  in  attempting  to 
cure ;  but  in  no  case  can  the  whole  damages  allowed  exceed  the 
market  value  of  the  horse.  Gillett  v.  Western  R.  Co.,  8  AUen 
(Mass.)  560. 

And  whether  there  is  a  reasonable  belief  that  the  horse  can  be 
cured,  and  whether  the  expenditure  was  made  in  good  faith,  are 
questions  for  the  jury.  £^llis  v,  Hilton,  78  Mich.  150,  6  ly.  R.  A.  454, 
4i  N.  W.  Rep.  1048. 
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Where,  through  the  negligence  of  a  railway  company,  an  animal 
is  so  injured  as  to  entirely  destroy  its  usefulness,  the  owner  may 
recover  its  full  value,  with  compensation  for  reasonable  expense 
and  care  in  attempting  to  effect  a  cure.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Keith,  74  Tex.  287,  11  S.  W.  Rep.  1117. 

In  an  action  for  damages  for  killing  one  mule  and  injuring 
another,  it  was  not  error  to  allow  the  plaintiff  to  testify  as  to  the 
expense  of  feeding  and  doctoring  the  crippled  mule  during  the  time 
it  could  not  work,  as  a  measure  of  damages  touching  that  animal. 
Central  R.  &  B.  Co.  v.  Warren,  84  Ga.  329,  10  S.  E.  Rep.  918. 

In  an  action  for  an  injury  to  plaintiff's  mare  from  which  she 
died,  and  which  is  alleged  to  have  been  caused  by  a  defective  high- 
way, it  was  error  to  admit  evidence  of  the  va^ue  of  the  use  of  the 
animal  during  the  period  which  intervened  between  the  injury  and 
the  death,  ^'including  plaintiff's  service  in  taking  care  of  her." 
Page  V.  Sumpter,  53  Wis.  652,  11  N.  W.  Rep.  60. 


LiTTLEJOHN 

V, 

Richmond  &  D.  R.  Co. 

(Supreme  Court  of  South  Carolina^  March  31^  iSgj.) 

Accident  at  Street  Crossing — Injury  to  Pedestrian — Negligent 
Starting  of  Train. — Where  a  railroad  train  is  stationary  across  a 
highway  the  bell  must  be  rung  and  the  whistle  blown  for  at  least 
half  a  minute  before  it  is  started  in  order  to  comply  with  the  law  of 
South  Carolina. 

Same — Same — Climbing  between  Cars — Right  of  Action.* — And  a 
pedestrian  injured  by  the  starting  of  defendant's  trains  while  at- 
tempting to  climb  over  between  two  of  its  cars  while  it  was  at  a 
stand- still  across  a  city  street,  those  in  charge  having  given  no 
starting  signals,  is  entitled  to  maintain  an  action  against  the  rail- 
road company  for  damages. 

Trespassers  on  Trains. — A  person  who  obtrudes  himself  upon  a 
railroad  train  may  be  a  trespasser,  though  the  company  is  aware  of 
his  presence  and  makes  no  objection,  even  though  he  does  no  dam- 
age to  its  property. 

Same — Question  for  Jury. — But  whether  or  not  a  pedestrian  so 
injured  is  a  trespasser  is  a  question  for  the  jury. 

Same — Estoppel. — Where  such  an  attempt  is  made  after  defend- 
ant's train  has  obstructed  a  street  crossing  for  a  longer  period  than 
allowed  by  law,  defendant  is  estopped  from  urging,  as  a  defense, 
that  such  attempt  was  a  trespass  on  the  part  of  the  person  injured, 
the  railroad  company  being  itself  a  trespasser  when  such  attempt 
was  made. 

Contributory  Negligence— Question  for  Jury. — And  whether  such 
an  attempt  is  gross  or  willful  negligence  on  the  part  of  the  person 
making  it  is  a  question  for  the  jury  to  decide  after  considering  all 
the  attending  circumstances. 

Degrees  of  Negligence — Harmless  Instruction. — An  instruction  in 
such  an  action  that  *'gross"  negligence  and  ^'willful"  negligence 
were  substantially  the  same  degrees  of  negligence  was,  even  if 
error,  harmless. 

*See  note  at  end  of  case. 
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Appeal  by  defendant  from  Spartanburg*  county 
common  pleas  circuit  court.     Reversed. 

y.  S.  Cothran  and  Duncan  d-  Sa?iders,  for  appellant. 
Bomar  &  Simpson,  for  respondent. 

Gary,  A.  J.,  in  delivering-  the  opinion  of  the  court, 
said:  "We  next  proceed  to  consider  whether  the 
plaintiff,  in  attempting  to  cross  the  railroad  track  as  he 
alleges,  is  such  a  person  as  the  statute  contemplates, 
when  it  says  :  '  If  a  person  is  injured  in  his  person  or 
property  by  collision  with  the  engines  or  cars  of  a  rail- 
road corporation  at  a  crossing.  *  *  *  '  There  is  no 
decision  in  this  state  directly  in  point,  and  the  decisions 
of  other  courts,  in  construing  similar  statutes,  are  con- 
flicting, as  will  be  seen  by  the  following  annotated 
cases  :  Lonergan  v.  Railroad  Co.  (Iowa)  17  Lawy.  Rep. 
Ann.  254  (s.  c.  49  N.  W.  852);  Schmitz  v.  Railroad 
Co.  (Mo.  Sup.)  23  Lawy.  Rep.  Ann.  250  (s.  c.  24S.W. 
472) ;  Railroad  Co.  r.  Metcalf  (Neb.)  28  Lawy.  Rep. 
Ann.  824  (s.  c.  63  N.  W.  51) ;  Railroad  Co.  r.  Mackey 
(Ohio  Sup.)  29  Lawy.  Rep.  Ann.  757  (s.  c.  41  N.  E. 
980).  The  plaintiff's  injury  was  caused  by  the  bump- 
ers of  the  two  cars  violently  pressing  his  foot,  which 
was  caught  between  them,  at  a  crossing,  and  when  his 
sole  purpose  was  to  cross  the  railroad  track  ;  in  other 
vy^ords,  to  use  the  highway  over  which,  ordinarily,  he 
had  the  right  to  travel.  Under  such  circumstances, 
the  plaintiff  is  such  a  person  as  is  contemplated  by  the 
foregoing  words  of  section  1692,  and  the  doctrine  of 
Littlejohn  v.  Railroad  Co.  (S.  C.)  22  S.  E.  789  is  af- 
firmed. 

*'  The  case  of  Darwin  v.  Railroad  Co.,  23  S.  C.  531, 
clearly  shows  that  a  person  who  obtrudes  himself  upon 
a  railroad  train  may  be  a  trespasser  when  the  railroad 
company  has  notice  of  such  obstruction,  and  does  not 
object,  even  when  no  injury  is  done  to  the  property  of 
the  railroad  company." 

"The  charge  of  the  presiding  judge  was  erroneous 
for  another  reason.  Trespass  is  a  mixed  question  of 
law  and  fact.  The  presiding  judge  should  define 
'  trespass,'  but  it  is  not  his  province  to  say  to  the  jury 
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that,  if  they  find  certain  facts  to  be  true,  they  constitute 
a  trespass.  Whether  the  facts  in  any  case  constitute  a 
trespass  is  a  question  to  be  determined  exclusively  by 
the  jury,  under  proper  instructions  by  the  court.  In 
the  case  of  Railroad  Co.  v.  Mackey,  supra,  the  court 
says  :  '  Defendant's  counsel  asked  the  court  to  charg'e 
the  jury  that,  *  if  you  find  in  this  case  from  the  evidence 
that  defendant's  train  of  cars  occupied  Main  street 
crossing-  *  *  *  for  a  period  exceeding"  five  minutes, 
and  more  than  the  statutory  period,  and  you  further 
find  that  plaintiff,  while  said  train  so  occupied  said 
crossing,  climbed  up  between  two  of  defendant's  cars 
in  said  train,  he,  by  so  doing,  became  and  was  a  tres- 
passer, and  while  so  trespassing  the  defendant  owed 
him  no  duty  in  moving*  the  train  from  such  crossing*, 
unless  you  find  from  the  evidence  that  the  defendant 
and  its  servants  operating  the  train  knew  of  his  pres- 
ence,' which  was  refused.  This  request  implies  that, 
under  the  circumstances  stated,  the  plaintiff  would,  as 
matter  of  law,  be  a  trespasser  if  he  climbed  up  between 
two  of  the  cars  while  attempting  to  cross  ewer.  We 
think  this  is  a  question  of  mixed  fact  and  law.  The 
evidence  tended  to  show  that  at  the  time  the  attempt  to 
cross  over  was  made  the  crossing  had  been  obstructed 
for  more  than  five  minutes,  to  the  hindrance  of  travel 
thereon,  which  act  of  continued  obstruction,  if  proven, 
was  a  violation  of  law,  and  made  the  company  itself  a 
trespasser.  Its  cars  were  where  they  had  no  right  to 
be,  while,  if  the  boy  was  rightfully  upon  the  crosssing, 
as  the  evidence  tended  to  show  he  was,  where  he  had  a 
right  to  be,  his  attempt  to  pass  the  obstruction  by 
climbing  upon  the  cars  would  not  make  him  a  tres- 
passer. It  was,  we  think,  for  the  jury  to  say  whether 
he  was  a  trespasser  or  not.'  If  a  railroad  company 
obstructs  a  highway  for  an  unreasonable  length  of 
time,  or  for  a  longer  time  than  the  law  permits,  unless 
it  is  without  fault,  the  railroad  company  thereupon 
becomes  a  trespasser  ;  and  if  a  person  makes  a  reason- 
able use  of  its  cars  without  injury  to  them  at  a  crossing, 
for  the  sole  purpose  of  crossing  the  railroad  track,  the 
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railroad  company  is  estopped  from  saying"  that  he  is  a 
trespasser.  Havin/f  broug-ht  about  the  necessity,  it 
cannot  take  advantage  of  its  own  wrong".  But,  although 
a  person  may  not  be  a  trespasser,  his  conduct  may 
amount  to  gross  or  willful  negligence." 

NOTE. 

Climbing  between  Cars  Obstructing  Crossing. — See  Gartner  ei  al. 
XK  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Wi§.),  8  Am.  &  Eng.  R.  Cas., 
N.  S.,  331.  Plaintiff  approached  a  street  crossing*,  and  found  it 
blocked  by  a  freight  train.  It  was  apparent  that  the  train  was 
liable  to  start  at  any  moment.  After  waiting  at  least  20  minutes, 
plaintiff  attempted  to  cross  by  climbing  up  between  the  cars,  some 
250  feet  from  the  engine,  and  was  injured  by  the  sudden  backing  up 
of  the  train,  no  signal  or  warning  having  been  given.  Held,  under 
all  the  facts  of  the  case,  that  plaintiff  was  guilty  of  contributory 
negligence,  as  a  matter  of  law,  which  would  prevent  a  recovery. 
Wherry  v,  Duluth,  M.  &  N.  Ry.  Co.  (Minn.),  4  Am.  &  Bng.  R.  Cas., 
N.  S.,  72. 

In  Hudson  v,  Wabash,  W.  R.  Co.,  Missouri  Sup.  Ct.,  May  19,  1890, 
it  was  held  that  the  act  of  climbing  over  stationary  cars  which 
obstruct  a  crossing,  without  looking  to  see  whether  they  are  attached 
to  an  engine  or  not,  constitutes  such  gross  negligence  as  to  preclude 
recovery  for  injuries  received  while  making  such  attempt,  owing  to 
the  sudden  starting  of  the  train.  Plaintiff  is  not  relieved  from  the 
effects  of  his  contributory  negligence  in  such  case,  by  the  fact  that 
there  was  an  ordinance  prohibiting  railroad  companies  from  ob- 
structing streets  in  this  way.  Citing  Lewis  v.  Baltimore  &  O.  R. 
Co.,  38Md.  588;  Gahagan  z/.— R.  Co.,  1  Allen  (Mass.),  187;  Lake 
Shore  &  M.  S.  R.  Co.  v,  Pinchin,  112  Ind.  592, 31  Am.  &  Bng.  R.  Cas. 
428 ;  Chicago,  B.  &  Q.  R.  Co.  v,  Dewey,  26  111.  2S5.  The  court  said  : 
**The  negligence  of  the  plaintiff  is  more  conspicuous  than  in  any  of 
the  cases  cited  in  regard  to  adults,  because  not  only  did  he  attempt 
to  make  a  crossing  which  was  dangerous  in  and  of  itself,  but  he 
placed  one  foot  on  the  drawbar  of  one  car,  and  the  other  foot  on  the 
drawbar  of  the  other  car,  so  that  each  foot  was  just  behind  each  of 
the  coupling  pins  of  the  two  connecting  cars,  so  that  the  slightest 
oscillation  of  either  of  the  trains  there  backed  against  each  other 
would  in  an  instant  convert  the  drawbars  and  coupling  pins  into  an 
improvised  trap  which  would  seize,  and  did  seize  and  crush,  his 
foot.  If  the  plaintiff,  with  full  knowledge  of  its  existence,  had  delib- 
erately placed  his  foot  on  the  wire  which  fires  a  spring  gun,  his  temer- 
ity and  his  danger  would  scarcely  have  been  greater.  If  such  conduct 
does  not  constitute  contributory  negligence,  how  shall  it  be  chris- 
tened, and  what  shall  be  its  baptismal  name  ?  It  is  no  answer  to 
this  to  say  that  the  defendant  was  guilty  of  reprehensible  conduct 
in  obstructing  the  street  with  its  cars  beyond  the  time  allowed  by 
ordinance.  Section  1240  provides  a  severe  penalty  for  such  con- 
duct ;  but,  if  it  did  not,  this  would  furnish  no  ej^cuse  for  the  act  of 
the  plaintiff.  *A  party  is  not  to  cast  himself  upon  an  obstruction 
which  has  been  made  by  the  fault  of  another,  and  avail  himself  of 
it,  if  he  do  not  himself  use  common  and  ordinary  c^utioci  to  be  ^n 
the  right.  *  *  «  One  person  being  in  fault  will  not  dispense 
with  another's  using  ordinary  care  for  himself.'  Butterfield  v. 
Forrester,  11  East,  60." 
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To  entitle  the  plaintiff  to  recover  damag-es  for  injuries  sustained 
by  him  in  being  caught  between  two  cars  while  he  was  attempting 
to  cross  a  street  it  must  be  shown  that  such  injuries  were  directly 
caused  by  want  of  ordinary  care  on  the  part  of  the  defendant  and 
that  they  could  not  have  been  avoided  by  the  exercise  of  reasonable 
care  and  caution  on  the  part  of  the  plaintiff.  Baltimore  &  O.  R. 
Co.  V.  Fitzpa trick,  35  Md.  32. 

A  train  standing  upon  a  highway  with  an  engine  attached  is  of 
itself  notice  of  danger ;  and  in  the  absence  of  a  special  assurance 
on  the  part  of  the  company  to  one  desiring  to  cross  between  two 
cars,  over  the  couplings,  that  he  may  safely  do  so  so  far  as  any 
movement  of  the  train  is  concerned,  he  assumes  all  risks  incident 
to  such  an  attempt.  Bird  v.  Flint  &  P.  M.  R.  Co.,  86  Mich.  79,  48 
N.  W.  Rep.  691. 

Though  a  standing  train  be  an  unauthorized  obstruction  of  a  pub- 
lic crossing,  a  person  attempting  to  pass  between  the  cars  by  climb- 
ing over  the  platform  and  bumpers,  if  injured  thereby  in  conse- 
quence of  a  sudden  movement  of  the  train,  cannot  recover  unless 
the  engineer,  conductor,  or  some  other  person  having  control  of  the 
train's  movements  knew  of  his  attempt  to  cross  or  had  notice  of  his 
exposure  to  danger.  Andrews  v.  Central  R.  &  B.  Co.,  45  Am.  & 
Kng.  R.  Cas.  171,  86  Ga.  192,  12  S.  E.  Rep.  213. 

The  directions  of  a  brakeman  to  a  person  to  pass  through  a  train 
standing  on  a  highway  will  not  justify  him  in  attempting  to  pass 
between  the  cars  where  the  danger  is  obvious.  Lake  Shore  &  M. 
S.  R.  Co.  V.  Pinchin,  31  Am.  &  Eng.  R.  Cas.  428,  111  Ind.  592,  11 
West.  Rep.  247,  13  N.  E.  Rep.  677. 

Where  a  person  on  the  highway  finds  the.  crossing  obstructed  by 
a  freight  train,  with  the  engine  attached  and  attempts  to  climb 
over  the  bumper  and  pass  between  the  cars,  with  the  assurance  of  a 
brakeman  that  the  train  will  not  start  for  some  time  and  that  he 
can  safely  do  so,  he  is  guilty  of  such  contributory  negligence  as  will 
defeat  a  recovery  for  an  injury  received  by  the  train  being  suddenly 
started  without  signals.  Renner  v.  Northern  Pac.  R.  Co.,  46  Fed. 
Rep.  344. 

Plaintiff  and  her  husband,  who  were  about  60  years  of  age,  wef-e 
passing  along  the  principal  street  of  La  Cygne,  which  is  crossed  by 
a  track.  Upon  reaching  the  crossing  they  found  the  street  blocked 
by  a  train  of  freight  cars.  Plaintiff's  husband  went  to  the  north 
end  of  the  train  in  search  of  a  safe  crossing,  but  finding  a  number 
of  cars  standing  on  the  siding  returned  to  the  crossing  and  waited 
for  the  opening  or  departure  of  the  train  15  minutes,  when  one  of 
the  trainmen,  of  whom  plaintiff  inquired  how  long  the  train  would 
remain  there,  replied,  **A  good  while,"  and  suggested  to  them  to 
climb  over  the  train.  Instead  of  going  around  the  train  or  waiting 
for  its  departure  they  acted  upon  this  suggestion  and  climbed  over 
a  coal  car  in  the  train,  and  the  plaintiff,  in  jumping  or  getting 
down  on  the  opposite  side  of  the  train,  struck  her  foot  against  a  tie 
of  the  track,  which  was  in  proper  position,  and  broke  one  of  the 
bones  of  her  leg.  Held^  that  her  attempt  to  climb  over  the  train 
under  the  circumstances  amounted  in  law  to  contributory  negli- 
gence, and  the  direction  of  the  trainman  to  cross  over  the  train  did 
not  justify  her  in  encountering  so  obvious  and  great  a  danger. 
Howard  v,  Kansas  City,  Ft.  S.  &  G.  R.  Co.,  37  Am.  &  Eng.  R.  Cas. 
552,  41  Kan.  403,  21  Pac.  Rep.  267. 
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Bacheldor 

V. 

United  States. 

(Circuit  Court  of  Appeals  t  Eighth  Circuit,  Dec.  13 ,  iSgj.) 

Cutting  Timber  for  Railroad  from  Public  Lands  *' Adjacent "  to 
Right  of  Way.*— The  rig^ht  of  the  Denver  &  Rio  Grande  Railway 
Company  under  17  Stat.  339  to  take  timber  for  its  road  from  public 
lands  is  not  confined  to  the  townships  throug-h  which  its  rig-ht  of 
way  runs,  nor  to  those  adjoining'  such  townships,  nor  is  the  taking 
of  timber  from  public  lands  25  miles  distant  by  wag'on  road  from 
its  rig-ht  of  way  unlawful  ^^r  se^  it  being  a  matter  for  the  jury  to 
decide,  under  instructions  from  the  court,  whether  such  taking  was 
or  was  not  lawful. 

Error  by  defendant  to  the  Territory  of  New  Mex- 
ico supreme  court.     Reversed  a7id  remanded, 

Joel  F.  Vaile  {Edward  0,    Wolcott  and  Henry  F, 
Majy  on  the  brief),  for  plaintiflF  in  error. 
Edward  C.  String-er,  U.  S.  Atty. 

Before  Sanborn  and  Thayer,  Circuit  Judges,  and 
RiNER  District  Judg-e* 

Thayer,  J.,  in  delivering  the  opinion  of  the  court, 
said  :  **The  sole  question  to  be.  considered  upon  this 
record  is  the  meaning  of  the  word  'adjacent,'  as  used  in 
the  act  of  congress  of  June  8,  1872,  the  substance  of 
which  is  quoted  above  in  the  statement.  This  question 
has  given  rise  to  some  difference  of  opinion  among  the 
various  courts  who  have  had  occasion  to  consider  it.  In 
one  case  it  was  held  that  lands  lying  at  a  considerable 
distance  from  the  line  of  the  defendant's  road  were 
adjacent  thereto,  within  the  fair  intent  and  meaning  of 
the  statute,  if  they  were  within  reasonable  hauling 
distance  by  wagon.  U.  S.  v.  Denver  &  R.  G.  Ry.  Co., 
31  Fed.  886,  889.  In  another  case  which  arose  under 
the  act  of  March  3,  1875  (18  Stat.  482,  c.  152),  it  was 
thought  that  lands  were  adjacent  to  a  railroad  track, 
within  the  purview  of  the  act,  if  they  were  near  enough 
to  be  directly  and  materially  benefitted  by  the  construc- 
tion of  the  road.  U.  S.  v.  Chaplin,  31  Fed.  890.  In 
another  case  it  was  held,  under  the  act  of  March  3, 

*See  note  at  end  of  case. 
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1875,  above  cited,  that  timber  standingf  on  land  50  miles 
distant  from  the  right  of  way  was  not  on  land  adjacent 
thereto.  Stone  v.  U.  S.,  29  U.  S.  App.  32,  12  C.  C. 
A.  451,  and  64  Fed.  667.  The  case  at  bar  is  the  first, 
we  believe,  in  which  it  has  been  ruled  that,  under  the 
act  of  June  8,  1872,  timber  cannot  be  taken  from  the 
public  domain  by  the  defendant  company,  for  the  pur- 
poses named  in  the  act,  unless  it  is  taken  from  lands 
lying"  in  the  townships  througfh  which  its  road  is 
located,  or  from  lands  lying*  in  the  tier  of  townships 
next  adjoining  said  townships  on  either  side.  If  con- 
gress had  intended  to  limit  the  defendant's  right  to 
take  timber  and  other  materials,  for  the  construction  of 
its  road,  to  the  townships  last  aforesaid,  it  would  most 
likely  have  so  declared  in  plain  lang-uage,  and  thus 
have  freed  the  act  from  all  doubt  and  uncertainty  as  to 
its  meaning.  The  fact  that  congress  did  not  do  so 
when  conferring  the  right  in  question,  but  used  the 
word  'adjacent,'  which  is  purely  a  relative  term,  and 
may  be  un4erstood  differently  when  applied  to  different 
objects  or  under  different  circumstances,  is  very  per- 
suasive evidence  that  congress  did  not  intend  to  fix  an 
arbitrary  line  on  each  side  of  the  defendant's  right  of 
way,  beyond  which  the  right  to  take  timber  and  other 
materials  should  not  extend." 

NOTE. 

Public  Lands  Adjacent  to  Right  of  Way. — A  United  States  statute 
Slanted  to  a  railroad  the  rig-ht  to  take  timber  from  adjacent  lands 
for  the  construction  of  the  road.  It  was  contended  that  the  word 
adjacent  limited  the  right  to  take  timber  on  lands  near  the  road-bed 
in  th^  construction  of  which  the  timber  was  used.  The  court  said  : 
**The  license  to  take  timber  is  not,  by  the  language  of  the  act,  lim- 
ited to  what  is  necessary  for  the  construction  of  such  portion  of  the 
road  as  is  adjacent  to  the  place  from  which  the  timber  is  taken,  but 
extends  to  the  construction  of  the  entire  'railroad.*  **  U.  S.  v,  Den- 
ver, etc.,  R.  Co.,  150  U.  S.  11. 

HOYT,  J.,  in  U.  S.  z/.  Northern  Pac.  R.  Co.,  29  Alb.  L.  J.  24, 
construing  the  word  adjacent  in  the  company's  charter,  which 
granted  the  privilege  of  cutting  timber  from  adjacent  public 
lands  for  use  in  the  construction  of  the  work,  held  that  it  had  a 
broader  meaning  than  '*  adjoining,'*  and  was  synonymous  with 
*'  neighboring,**  and  said :  **  Congress,  in  enacting  section  2  of 
defendant's  charter,  saw  fit  to  use  the  word  adjacent;  andj  in 
determining  the  intent  of  this  section  we  must  investigate  the 
meaning  of  the  word  adjacent  as  there  used.     Sometimes  it  has 
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a  meaning  given  it  which  is  synonymous  with  the  word  'adjoin- 
ing,* but  it  is  as  often  applied  in  a  more  extended  sense,  as 
in  the  'vicinity'  or  the  'neighborhood'  of,  while  'adjoining'  and 
'  contiguous '  are  never  used  in  such  enlarged  sense.  Congress, 
then,  having  selected  from  several  synonymous  words  the  one  hav- 
ing, as  applied  to  the  subject  in  the  section  in  which  it  is  used,  the 
broadest  meaning  and  most  extended  signification  of  the  whole, 
must  be  held  to  have  intended  the  broadest  rather  than  the  more 
restricted  signification  to  be  given  to  it  in  the  interpretation  of  said 
section ;  and  therefore  to  hold  that  this  section  restricted  the  de- 
fendant to  lands  adjoining  or  contiguous  to  the  line  of  the  road, 
would  be  contrary  to  all  rules  of  interpretation  ;  while  if  we  apply 
the  usual  rules  we  must  hold  that  its  rights  are  extended  by  this 
section,  beyond  lands  adjoining  or  contiguous  to  its  line  of  road,  to 
lands  anywhere  in  the  vicinity  or  neighborhood  of  its  said  line  of 
road.  Was  the  land  in  question  in  the  neighborhood  of  defendant's 
line  of  road,  within  the  meaning  of  section  2  ?  The  design  of  this 
question  was  to  allow  the  company  to  take  timber  from  public  lands 
to  build  its  road,  and  when  we  once  concede  that  under  this  section 
the  defendant  is  authorized  to  go  beyond  adjoining  lands,  as  the 
use  of  the  word  adjacent  compels  us  to  do,  it  must  follow  that  the 
use  of  the  more  enlarged  word  was  for  the  benefit  of  the  Northern 
Pacific  Railroad  Company,  and  it  must  be  so  construed  by  the  court 
as  to  effect  the  object  of  its  enactment.  And  we  are  of  opinion  that 
timber  land  nearest  to  the  line  of  the  road  must  be  held  to  be  neigh- 
boring timber  land,  even  although  there  may  intervene  large  tracts 
of  land  not  timbered.  If  this  be  so,  then  under  the  /acts  of  these 
cases,  as  above  stated,  the  lands  from  which  the  timber  in  question 
was  cut  were  in  the  neighborhood  of  the  line  of  the  road  where  it 
was  used,  and  therefore  adjacent  thereto,  within  the  meaning  of 
section  2  of  the  charter  of  the  defendant  Northern  Pacific  Railroad 
Company.  Besides,  under  the  facts  proven  in  these  cases,  the  lands 
in  question  would  probably  come  within  a  more  restricted  use  of  the 
word  adjacent^  for  the  line  of  defendant's  road  runs  for  several  hun- 
dred miles  through  a  country  almost  entirely  destitute  of  timber, 
and  the  belt  upon  which  this  timber  in  question  was  cut  was  the 
first  timber  land  near  said  road  reached  by  it  in  the  course  of  its 
construction  ;  therefore  though  this  timber  be  more  than  one  hun- 
dred miles  from  the  line  of  defendant's  road,  we  are  of  the  opinion 
that  it  must  under  the  circumstances  he  held  to  be  *  adjacent  Wi^teto,^ 
within  the  meaning  of  section  2  of  defendant's  charter."  • 

In  U.  S.  V,  Denver,  etc.,  R.  Co.,  31  Fed.  Rep.  889,  it  is  said:  "In 
a  standard  dictionary  an  illustration  of  the  larger  meaning  of  the 
word  is  given  in  this  form :  'Things  are  adjacent  when  they  He 
near  to  each  other  without  actually  touching ;  as  adjacent  fields, 
a^ar^»/ villages,  etc'  It  seems  unreasonable  to  say  that  in  this 
connection  the  word  refers  to  the  government  subdivisions  lying 
next  the  right  of  way  ;  and,  if  we  should  so  declare,  it  would  be  diffi- 
cult to  point  out  what  subdivisions  are  meant.  Accepting  the 
larger  meaning  of  the  word,  the  right  -to  take  timber  from  pub- 
lic lands  under  these  acts  extends  naturally  some  distance  from  the 
right  of  way,  and  probably  within  ordinary  transportation  by 
wagon."    To  the  same  effect  is  U.  S.  v,  Lynde,  47  Fed.  Rep.  300. 

"What  is  adjacent  land,  within  the  meaning  of  the  statute,  must 
depend  on  the  circumstances  of  each  particular  case.    Where  the 
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adjacent  ends  and  the  non-adjacent  begins,  may  be  difficult  to  deter- 
mine. On  the  theory  that  the  material  is  taken  on  account  of  the 
benefit  resulting-  to  the  land  from  the  construction  of  the  road,  my 
impression  is  that  the  term  adjacent  ought  not  to  be  construed  to 
include  any  land  save  such  as  by  its  proximity  to  the  line  of  the 
road  is  directly  and  materially  benefited  by  its  construction.'*  U. 
S.  V.  Chaplin,  31  Fed.  Rep.  896.  But  compare  the  dictum  in  this 
case  with  U.  S.  v,  Denver,  etc.,  R.  Co.,  ISO  U.  S.  11,  set  out  above. 


Atlantic  &  P.  R.  Co. 

MiNGUS. 
{Supreme  Court  of  New  Mexico ^  Feb,  /j,  i8gj») 

Public  Lands — Conditional  Grants — Forfeiture.* — Where  an  act  of 
Congress  grants  land  to  a  railroad  company  to  assist  it  in  building 
its  road  upon  condition  that  it  shall  be  commenced  and  finished 
within  specified  limits  of  time,  and  provides  that  upon  breach  of 
either  of  such  conditions  the  federal  government  shall  have  power 
to  do  anything  necessary  to  insure  the  speedy  completion  of  the 
road.  Congress  may,  upon  the  company's  failure  to  finish  the  road 
within  such  periodi  declare  the  grant  forfeited. 

Same — Subsequent  Statute. — Such  act  required  the  road  to  be 
finished  by  July  4,  1878 ;  and  a  subsequent  act  authorized  the  com- 
pany to  mortgage  such  lands,  and  provided  that,  if  the  company 
should  thereafter  suffer  any  breach  of  such  conditions,  the  rights  of 
those  claiming  under  such  mortgage  should  extend  to  only  so  much 
of  the  land  granted  as  should  be  '^coterminous"  to  that  part  of  its 
road  completed  at  the  time  of  the  foreclosure  of  such  mortgage. 
Heldy  that  by  the  latter  act  Congress  did  not  waive  any  of  the  con- 
ditions of  the  former  act,  except  so  far  as  such  conditions  had  been 
already  broken. 

Forfeiture  without  Judicial  Inquiry. — And  Congress  could  declare 
such  land  grant  forfeited  without  providing  for  a  judicial  inquiry, 
but  the  grantee  might  subsequently  institute  judicial  proceedings 
to  have  the  question  whether  or  not  it  had  suffered  a  breach  of  the 
conditions  of  the  grant  determined. 

Public  Land  Grants — Indian  Reservations*. — It  appeared  from  the 
act  itself  that  no  land  was  thereby  granted,  except  land  to  which 
the  United  States  had  full  title.  Held,  that  land  in  the  Indian  Ter- 
ritory, being  reserved  for  occupation  by  the  Indians,  did  not  pass 
under  such  grant. 

Same — Estoppel. — And  a  provision  of  such  act  that  the  United 
States  should  extinguish  *'as  rapidly  as  may  be  consistent  with 
public  policy  and  the  welfare  of  the  Indians,  and  only  by  their  vol- 
untary cession"  the  title  of  the  Jndians  to  a  portion  of  the  land 
along  the  line  of  the  projected  road,  did  not  absolutely  obligate  the 
United  States  to  extinguish  such  title,  and  failure  to  do  so  did  not 
estop  it  from  asserting  a  right  of  forfeiture. 

*As  to  Forfeiture  of  Land  Grants,  see  1  Am.  &  Eng.  R.  Cas.,  N. 
S.,  658,  notes. 

9  (N  s)  A  &  E  R  Cas— 56 
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Same. — Nor  would  its  conduct  in  making-  reservations  to  the 
Indians  of  land  within  the  limits  of  such  g-rant  after  the  rig-hta^f 
the  railroad  company  thereto  had  attached,  estop  it  from  asserting 
such  right  of  forfeiture  against  the  railroad  company. 

Same. — Performance  on  the  part  of  the  government  of  its  agree- 
ment to  survey  the  land  so  granted  was  not  a  condition  precedent 
to  its  right  to  declare  a  forfeiture,  the  railroad  company  not  having 
been  prevented  thereby  from  mortgaging  its  road,  or  otherwise 
materially  prejudiced. 

Error  by  plaintilF  to  the  Supreme  Court  of  the  Ter- 
ritor)'  of  New  Mexico.     Affirmed. 

E.  J.  Phelfs^  A.  T,  Brittoyi^  and  A.  B.  Browne^  for 
plaintiflF  in  error. 

Asst,  Atty.  Geji.  Dickinso7i  andyi9.  Harry  Call^  for 
the  United  States  by  special  leave. 

Brown,  J.,  in  delivering*  the  opinion  of  the  court, 
said  :  '**There  is  nothing"  in  the  act  evincing-  an  inten- 
tion on  the  part  of  congress  to  waive  any  of  the  condi- 
tions of  the  act  of  1866,  except  so  far  as  such  conditions 
had  already  been  broken.  Cong-ress  doubtless  antici- 
pated that  the  mortg-ag-e  might  be  foreclosed,  and, 
desiring  to  provide  against  the  possible  contingency 
that  the  mortgagees  might  claim  the  right  to  sell  the 
entire  land  grant  upon  the  foreclosure,  declared  that  it 
should  operate  only  upon  that  part  of  the  gran  tapper  tai  n- 
ing'to  the  completed  portion.  If  there  were  any  ambiguity 
in  this  act,  we  should  feel  bound,  upon  familiar  princi- 
ples, to  give  the  government  the  benefit  of  the  doubt. 
Railroad  Co.  v.  Litchfield,  23  How.  66,  88 ;  Leaven- 
worth, L.  &  G.  R.  Co.  V.  U.  S.,  92  U.  S.  733,  740 ; 
Coosa w  Min.  Co.  v.  South  Carolina,  144  U.  S.  550, 
562,  12  Sup.  Ct.  689." 

**Coming  now  to  the  act  of  1886,  forfeiting  the  grant, 
it  is  claimed  in  the  first  place  that  congress  has  no 
right  by  simple  act  to  forfeit  a  title  already  vested, 
without  providing  for  a  judicial  inquiry  as  to  whether 
there  has  been  a  breach  of  a  condition  on  the  part  of 
the  grantee,  and  the  legal  effect  of  such  breach,  and 
also  whether  there  has  not  been  a  breach  on  the  part 
of  the  United  States  which  would  estop  them  from 
claiming  a  forfeiture.  There  is  no  doubt  that,  where 
an  estate  is  granted  subject  to  a  condition  subsequent. 
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the  mere  fact  that  there  has  been  a  breach  of  such  con- 
dition will  not  revest  the  title  in  the  g-rantor  without 
some  act  or  declaration  upon  his  part.  Ruch  v.  Rock 
Island,  97  U.  S.  693.  In  this  case  it  was  said  bv  Mr. 
Justice  Swayne  that  *it  was  not  denied  by  the  plaint- 
iff that  the  title  had  passed,  and  that  the  estate  had 
bested  by  the  dedication.  If  the  condition  subsequent 
were  broken,  that  did  not,  ipso/acto,  produce  a  reverter 
of  the  title.  The  estate  continued  in  full  force  until 
the  proper  step  was  taken  to  consummate  the  forfeiture. 
This  act  can  only  be  done  by  the  grantor  during-  his 
lifetime,  and  after  his  death  by  those  in  privity  of  blood 
with  him.'  In  the  case  of  a  private  grant  this  is  ordi- 
narily done  by  re-entry  on  the  part  of  the  grantor, 
although,  as  was  said  in  this  case,  'bringing  suit  for  the 
premises  by  the  proper  party  is  sufficient  to  authorize 
a  recovery  without  actual  entry  or  a  previous  demand 
of  possession.'  Cowell  z\  Spring's  Co.,  100  U.  S.  55  ; 
Austin  V,  Cambridgeport  Parish,  21  Pick.  215  ;  Jack- 
son V.  Crysler,  1  Johns.  Cas.  125  ;  Hosford  v.  Ballard, 
39  N.  Y.  147 ;  Cruger  v.  McLaury,  41  N.  Y.  219 ; 
Cornelius  v,  Ivins,  26  N.  J.  Law,  376. 

'*But,  where  the  grant  is  a  public  one,  this  court  has 
held  in  a  series  of  cases  that  the  remedv  of  the  govern- 
ment is  by  an  inquest  of  office  or  office  found,  a  judicial 
proceeding  but  little  used  in  this  country,  or  by  a  leg- 
islative act  directing  the  possession  and  appropriation 
of  the  land." 

•'Subsequent  cases  in  this  court  have  asserted  this 
power  to  exist  beyond  any  controversy.  As  was  said 
in  U.  S.  V.  Repentigny,  5  Wall.  211,  268:  'The 
mode  of  asserting  or  of  assuming  the  forfeited  grant  is 
subject  to  the  legislative  authority  of  the  government. 
It  may  be  after  judicial  investigation,  or  by  taking 
possession  directly,  under  the  authority  of  the  govern- 
ment, without  these  preliminary  proceedings.'  Prac- 
tically, the  same  language  is  used  in  Schulenberg  v, 
Harriman,  21  Wall.  44,  63.  In  Parns worth  v.  Rail- 
road Co.,  92  U.  S.  45,  66,  we  said  :  **A  forfeiture  by 
the  state  of  an  interest  in  lands  and  connected  fran- 
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chises,  granted  for  the  construction  of  a  public  work, 
may  be  declared  for  noncompliance  with  the  conditions 
annexed  to  their  grant  or  to  their  possession  when  the 
forfeiture  is  provided  by  statute,  without  judicial  pro- 
ceedings to  ascertain  and  determine  the  failure  of  the 
grantee  to  perform  the  conditions.  Such  mode  of 
ascertainment  and  determination — that  is,  by  judicial 
proceedings — is  attended  with  many  conveniences  and 
advantages  over  any  other  mode,  as  it  establishes  as 
matter  of  record,  importing  verity  against  the 
grantee,  the  facts  upon  which  the  forfeiture  depends, 
and  thus  avoids  uncertainty  in  titles  and  consequent 
litigation.  But  that  mode  is  not  essential  to  the  divest- 
iture of  the  interest  where  the  grant  is  for  the  accom- 
plishment of  an  object  in  which  the  public  is  concerned, 
and  is  made  by  a  law  which  expressly  provides  for  the 
forfeiture  when  that  object  is  not  accomplished.  Where 
land  and  franchises  are  thus  held,  any  public  assertion 
by  legislative  act  of  the  ownership  of  the  state,  after 
default  of  the  grantee, — such  as. an  act  resuming  con- 
trol of  them,  and  appropriating  them  to  particular 
uses,  or  granting  them  to  others  to  carry  out  the  origi- 
nal object, — will  be  equally  eflFectual  and  operative.' 

'*These  cases  were  all  quoted  with  approval,  and  the 
doctrine  reasserted,  in  McMicken  z;.«U.  S.,  97 U.  S.  204, 
217  ;  Van  Wyck  v.  Knevals,  106  U.  S.  360,  368,  1  Sup. 
Ct.  336." 
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Constitutionality,  816.  GATES. 

Constitutionality  of  Iowa  stat-  *                       ... 

u^Q    9,  Open  gate  as  an  invitation  to 

In  general,  9,  11.  cross,  709. 

Massachusetts  statute,  97.  «-r^».r«»  a  •»•« 

Particular  cases,  9,  11,  HIGHWAYS. 

To  what  servants  applicable,  9.  '  Restoration  of  highway,  272. 
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INBVTTABIiB      AOOIDBNTS,   MB ASURB  OP  DAMAGES. 

659.  Expense  of  caring'  for  injured 

•^,«^,  **«».^..^^  animals,  872. 
INSOLVBNOY. 

Expenses  of  operation  and  man-  .MISTAKB. 

ag-ement,  590.  Release,  307. 

IN8PB0TION.  MORTALITY  TABLES,  846. 

Foreign  cars,  788.  MUNICIPAL  AID. 

INSPECTION    OP     TRACKS,  Validity,  326. 

610. 

MUNICIPAL      CORPORA- 
INTEREST.  TIONS. 

Damages,  409.  Regulation  of  use  of  streets,  198. 
Matured  coupons,  327. 

NBGLiaBNCB. 

INTERSTATE.  Collisions  between  intersecting 

Power   of    commission    to    fix  railroads,  512. 

rates,  640.  Intoxication,  264. 

^^^^  ^  „„  ^^**.*»t.rr>-nfBt  QuestioHs  of  law  and  fact,  166. 

INTERSTATE  COMMERCE.  ^ 

Interpretation  of  act,  640.  ORDINANCES. 

License  tax,  36.  Regulating  speed,  444. 

,^,,.^«  -«-r^«rT,  TnT^Afl^Tso  Whether  vioUtion  of  ordinance 

JOINT  TORT-PBASORS.  limiting  speed  is  negligence 

Street  railway  collisions,  151.  per  se. 

JURISDICTION.  ^^r"'''%n?Vo?'  ^'  ""'  ^^^' 
^     .,               .«_..•       •  line  (in.),  ivz. 
Death    caused    by    injuries  in- 
flicted in  other  states,  252.  PLEADING. 

LICENSEE.  Contributory  negligence. 

Injury  to  licensee  on  track,  210.  Necessity  of  negativing,  100. 

LIGHTS.  PUBLIC  LANDS  ADJACENT 
Constitutionality  of  statute  re-  TO  RIGHT  OP  TVAY,  879. 
quiring  railroads  to  light  por- 
tions of  their  roads,  198.  QUESTIONS    OP    LAW  AND 

LIVE  STOCK.  PACT. 

Duty  of  engineer  to  keep  a  look-  Frightening  horses,  724. 

*  out  for  stock,  276.  Negligence,  166. 

MASTER  AND  SERVANT.  RAILROADS  IN  STREETS. 

Assumption  of  risk  of  collision  Wrongful  occupancy ,continuing 

with  cattle,  648.           ^  ^    ^.  trespass,  451. 

Assumption  of  risks,  defective  ^ 

hand  car,  347.  RECEIVERS. 

^'iToYyTol^ti^^^^^^^  Whether  statutes  appUcab^^^^^^^ 

regulating   speed    when    em-  railroad  apply  also  to  receiver, 

ployee  is  injured,  444.  ^^' 

Employee  going  to  work,  238.  T»T?mpn7TilT?.RTWP 

Employers'  liability  acts,  481.  REOBIVBRBMlf . 

Injuries     to     employees     from  Ijiability  of  company  for  torts 

structures  near  track,  832.  which  were  committed  during 

Notice  of  defects,  69.  receivership,  851. 


888 


INDEX  TO  NOTES. 


BEIiEASB. 

Mental  inoompetency,  527. 
Mistake  as  to  injuries,  307. 
Relief  association,  307. 

BELIEF  ASSOOIATIONS,  307. 

RIGHT  OP  WAY. 
Presumption  as  to  width,  419. 

STORMS. 
Inspection  of  tracks,  610. 

STREET  RAILWAYS. 

Alighting    from  moving  street 

car,  843. 
Children,  532. 

Collisions,  151. 

Liability  of  two  companies 
for  collisions,  51. 

Collisions  between  intersecting 
roads,  512. 

Collisions  of  cars,  115. 

Degree  of  care  required  by  pas- 
sengers, 259. 


STREET  RAILWAYS— Gwf/ 'rf. 

Error  of  judgment  of  driver  or 
motorman,  157. 

Joint  liability  for  collision,  683. 

Payment  of  fare — action  for  in- 
juries, 375. 

Power  of  municipality  to  require 
conductors  on  street  cars,  51. 

Stopping  car  at  dangerous 
place,  80. 

Who  are  passengers,  375. 

STREETS. 

Railroads  in  streets,  wrongful 
occupancy,  continuing  tres- 
pass, 451. 

STRUCTURES  NEAR  TRACK 

832. 

TRACKS. 

Injury  to  licensee  on  track,  210. 
Inspection  of,  610. 

TRESPASSERS. 
Ejection,  136. 
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ACTION  FOR  DAMAGES  TO 
LAND. 

Presumption  as  to  time  of  dam- 
age. 

Beach  et  ux,  v.  Wilming-ton  & 
W.  R.  Co.  (N.  Car.)  158. 

ADJACENT. 

Bacheldor  v.  United  States  (C. 
C.  A.),  878. 

APPEALS. 

An  appeal  was  taken  from  a 
final  order,  made  by  a  court 
which  had  appointed  receivers 
for  an  insolvent  railway  com- 
pany in  a  foreclosure  suit, 
directing*  the  receivers  to  g'ive 
priority  over  the  mortgages  to 
judgments  obtained  against 
the  company  on  liabilities 
incurred  before  the  com- 
mencement of  the  foreclosure 
suit.  Held^  that  the  railway 
company  was  a  necessary 
party  to  such  appeal. 
Farmers'  Loan  &  Trust  Co.  v. 

Long  worth    et   aL    (U.   S.) 

201. 

ARGUMENTS  OF  COUNSEL. 

When  reversible  error. 
Alabama  G.  S.  R.  Co.  v.  Car- 
roll (C.  C.  A.),  759. 

BILLS  OF  LADING. 

Effect  of  transfer. 
Cox  et  al,  V,  Vermont  Cent.  R. 
Co.  (Mass.),  591. 
Whether  negotiable. 
Cox  et  al,  V.  Vermont  Cent.  R. 
Co.  (Mass.),  591. 

BONDS. 

See  Municipal  Aid, 

BRAKEMAN. 

See  Master  and  Servant. 
Trespassers, 


BRIDGES. 

Death  of  employee  from  over- 
head bridge. 

Fitzgerald  v.  New  York  Cent. 
&  H.  R.  R.  Co.   (N.  Y.),434. 

BURDEN  OF  PROOF. 
Contributory  negligence. 
Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  V,  Miller  (Ind.),  684. 

CARE. 

See  Carriers  of  Passengers, 

CARRIERS. 

Presumption    of    ownership    in 

consignee. 

United  States  Mail  Line  Co. 
V,  CarroUton  Furniture 
ManurgCo.  (Ky.),286. 

CARRIERS  OF  GOODS. 

Contracts  limiting  liability  of 
common  carrier. 
Grieve  v,  Illinois  Cent.  R.  Co. 
(Iowa),  669. 
Damages  to  goods  through  neg- 
ligence of  shipper. 
Pennsylvania  Co.  v,  Kenwood 
(111.),  556. 
Failure  to  allege  plaintiff  owner, 
or  that  he  was  the  party  with 
whom  contract    of    shipment 
was  made. 

United  States  Mail  Line  Co. 
V,   CarroUton   Furniture 
Manuf'g  Co.  (Ky.),  286. 
Liability  of  carriers. 
Pennsylvania  Co.  v.  Kenwood 
(111.),  556. 
Limitation  of  time  for  bringing 
suit. 

Cox  et  al,  V,  Vermont  Cent.  R. 
Co.  (Mass.),  591. 
Limiting  liability. 
Cox  et  al,  V,   Vermont  Cent. 
R.  Co.  (Mass.),  591. 
Validity    of    contract    limiting 
liability. 

St.  Louis  &  S.  F.  Ry.  Co.  v. 
Sherlock  (Kan.),  462. 
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Venue  of   action  where   g'oods 
are  injured  in  transit. 
Texas  &  P.  Ry.  Co.  et  aL  v. 
Horn  beck,  (Tex.),  2^38. 

OARRIBRS  OF  LIVE  STOCK. 

Burden  of  proof. 
Grieve  v,  Illinois  Cent.  R.  Co. 
(Iowa),  669. 
Contract    litniting*    liability    of 
common  carrier. 
Grieve  v.  Illinois  Cent.  R.  Co. 
(Iowa),  669. 

CARRIERS  OF  PASSENGERS 

See  Street  Railways, 

After  the  train  had  commenced 
moving  from  the  station  and 
the  door  for  admitting*  pas- 
sengers from  such  station  had 
been  locked,  the  deceased,  the 
holder  of  a  free  pass  over  the 
road,  boarded  the  moving 
train,  and  being  unable  to 
effect  an  entrance  because  of 
the  locked  door,  remained 
upon  the  platform  of  the  car 
until  knocked  off  by  the  shock 
of  a  collision,  which  took 
place  before  the  conductor 
had  time  to  admit  him  into 
the  car.  Heldy  that  he  was 
not  an  accepted  passenger. 
Illinois  Cent.  R.  Co.  v.  O'Keefe 

(111.),  611. 
Boarding  moving  train. 
Illinois  Cent.  R.  Co.  v,  O'Keefe 

(111.),  611. 

Contributory  Negligence. 

Passenger  upon   vestibule 
train  returning  through  ves- 
tibule which  was  not  lighted 
walking  through  a  door  lead- 
ing out  of  train  which  had 
been  left  unfastened. 
Bronson  v,  Oakes  et  at.  (U. 
S.),  166. 
Derailment  resulting  from  de- 
fective cross-tie. 
Arkansas  Midland  Ry.  Co.  v, 
Griffith  ( Ark. ) ,  846. 
Freight  trains. 
Arkansas  Midland  Ry.  Co.  v, 
Griffith  (Ark.),  846. 


Injuries  to  express  messengers. 
Voight  V,  Baltimore  &  O.  S. 
W.  Ry.  Co.  (Ohio) ,  835. 
Injuries  to  passenger  through 
defective  roadbed. 
Smedley  v,  Hestonville  M.  & 
F.  Pass.  Ry.  Co.  (Pa.),  649. 
Injury  to  passenger  during  re- 
ceivership. 

Texas  &.  P.  Ry.  Co.  v,  Manton 
(U.  S.),  850. 
Injury  to  passenger  on   freight 
car. 

Beyer  v,  Lrouisville  &  N.  R. 
Co.  (Ala.),  819. 
Injury    to     passenger    through 
fault  of  two  companies. 
West  Chicago  St.   R.   Co.   r. 
Piper  (111.),  147. 
Knowledge  of  defects  by  rail- 
road company. 

Arkansas  Midland  Ry.  Co.  z'. 
Griffith  (Ark.),  846. 
Liability  for  carrying  passen- 
gers beyond  destination. 
Hoyt  V,  Cleveland,  C.  C.  &  St. 
L.  Ry.  Co.  (Mich.),  818. 
Ifiability  of  railroad   company 
for    injury     to     licensee     on 
freight  train. 

Cleveland,  C.  C.  A  St.  Iv.  Ry. 
Co.  V,  Best  (111.),  660. 
Presumption  of  negligence. 
Arkansas  Midland  Ry.  Co.  v, 
Griffith  (Ark.),  846. 
Right     of     sheriff    to    ride    on 
freight  train. 

Allen  V.  Lake  Shore  &  M.  S. 
Ry.  Co.  (Ohio),  25. 
Whether  purchase  of  ticket  or 
ability  to  pay  fare  is  necessa- 
ry to  constitute  one  a  pas- 
senger. 

Inness  v,  Boston,  R.  B.  &  L. 
R.  Co.  (Mass.),  819. 

CARS. 

See  Inspection, 

CATTLE  GUARDS. 

Crossings. 
Chicago,  M.  &  St.  P.  Ry.  Co. 
V,  City  of  MUwaukee  (Wis.), 
537. 
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OHANGE  OF  LOCATION. 

Charter. 
Lowell  et  al,  v.  Washing-ton 
County  R.  Co.   et  aL  (Me.), 
115. 
County  commissioners. 
Lowell  et  aL   v,  Washington 
County  R.  Co.  et  aL  (Me.), 
115. 

CnaABTEB. 

Change  of  location. 
Lowell  et  aL   v,  Washington 
County  R.  Co.  et  aL  (Me.), 
115. 

OHILDBEN.- 

Accident     at     street     railway 
crossing*. 

Consolidated  &  C.  P.  Ry.  Co. 
V.  Wyatt  (Kan.),  756. 
Contributory  neglig-ence. 
West  Chicago  St.  Ry.  Co.   v, 
Scanlan  (Ill.)f  482. 
Degree  of  care. 
Adams   v.   Southern   Ry.   Co. 
(C.  C.  A.),747. 
Killing  child  on  track. 
Alabama  Great   Southern  R. 
Co.  V,  Moorer  (Ala.),  742. 
Street  railways. 
Fox   V.   Oakland  Consol.    St. 

Ry.  Co.  (Cal.),  825. 
Kierzenkowski  z/. Philadelphia 

Traction  Co.  (Pa.),  533. 
Slensby  v.  Milwaukee  St.  Ry. 
Co.  (Wis.),  527. 
Trespassers. 
Alabama  Great  Southern  R. 
Co.  V,  Moorer  (Ala.),  742. 

COLLISIONS. 

Evidence  of  negligence. 
Julius  V,  Pittsburgh,  A.  &  M. 
Traction  Co.  (Pa.),  523. 
Intersecting  railroads. 
Chicago  City  Ry.  Co.  v,  Tay- 
lor (111.),  513. 
Intersecting  street  railways. 
Metropolitan   St.   Ryi    Co.   v. 
Kennedy  (C.  C.  A.),  509. 

COMPLAINT. 

Death  by  Wrongful  Act. 

Action  by  executrix. 
Ean  V.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Wis.),  475. 


CONDEMNATION. 
See  Eminent  Domain, 

CONNECTING  CARRIERS. 

Liability  of  contracting  carrier 
where  g-oods  left  for  connect- 
ing carrier  are  lost. 
Texas  &  P.  Ry.  Co.  v,  Clayton 
etaL  (C.  C.  A.),  821. 
Liability  to  owner  of  goods. 
United  States  Mail   Line  Co. 
V.      CarroUton       Furniture 
Manuf'gCo.  (Ky.),286. 

CONSTITUTIONAL  LAW. 

Compliance    with    valid    police 
regulations    and    changes    in 
corporate  charters  are  not  sub- 
jects for  compensation. 
Chicago,  M.  &  St.  P.  Ry.  Co. 

V.  City  of  Milwaukee  (Wis.), 

537. 
Employers'   liability    act,    con- 
stitutionality of. 
Pittsburg,  C.  C.  &   St.  L.  Ry. 

Co.  V,   Montgomery   (Ind.), 

792. 

CONTRIBUTORY  NEGLI- 
GENCE. 
See  Crossings,     ^ 

Alighting-  from  moving*    street 
car. 

New    Jersey  Traction  Co.  v, 
Gardner  (C.  C.  A.),  843. 
Burden  of  proof. 
Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  V,  Miller  (Ind.),  684. 

Carriers  of  Passengers. 

Passenger  upon  vestibule  train 
returning  through  vestibule 
which  was  not  lighted  walk- 
ings through  a  door  leading- 
out  of  train  which  had  been 
left  unfastened. 
Bronson  v.  Oakes  et  at.  ( U. 
S.).166. 
Children. 

Fox    V.  Oakland    Consol.    St. 
Ry.  Co.  (Cal.),  825. 

Crossings. 

Baker   v,    Pennsylvania  R. 
Co.  (Pa.),  824. 
View    of  crossing  obstructed 
by  cars. 
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CONTRIBUTORY  NBQLI- 
QENOB— Continued, 

Wniett  V,  Michigan  Cent.  R. 
Co.  (Mich.),  18. 
Death  by  wrongful  act. 
Consolidated  Traction  Co.  v. 
Hone  (N.  J.),249. 
Drunkenness. 

Kingston  v.  Ft.  Wayne  &  E. 
Ry.  Co.  (Mich.),  259. 
Failure  to  comply  with  rule. 
Canon  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Iowa),  12. 
Going  to  door  of  street  railway 
car  while  car  is  in  motion. 
Consolidated  Traction   Co.  v. 
Thalheimer  el  ujr,    (N.  J.), 
858. 
Infants. 
West  Chicago  St.  Ry.  Co.  v, 
Scanlan  (111.),  482. 
Instruction    as  to.  care  by  pas- 
senger on  street  car. 
West    Chicago  St.    R.  Co.   v. 
McNulty  (111.),  255. 
Instructions. 

East   St.    Louis     Connecting 
Ry.   Co.    r.   Eggman   (Ill.)» 
438. 
Knowledge  of  defective    appli- 
ances. 

McGhee  r.  Bell  (Ky.),  345. 
Negativing  contributory  negli- 
gence. 

Chicago  &  E.  R.  Co.  v.  Thomas 
etal.  (Ind.),181. 
Pleading. 
Cleveland,  C.  C.  &   St.  L.  Ry. 
Co.  V.  Miller  (Ind.),  684. 
Questions  of  law  and  fact. 
Bronson   v,   Oakes  el  al,  (U. 

S.),  166. 
Littlejohn   v,  Richmond  &  D. 
R.  Co.  (S.  Car.),  873. 
Stopping  of  cattle  car  at  danger- 
ous place. 

Vasele   v.  Grant  Street  Elec- 
tric Ry.  Co.  el  al,  (Wash,), 
75. 
Structure  near  track. 

Bryce  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Iowa),  832. 

COUPONS. 

Interest  bearing. 

Town  Council  of  Lexington  v. 
Union  Nat.  Bank  (Miss.)  321. 


CROSSINGS. 

See  Frighlning  Horses. 

Private  Crossings, 

And  in  the  absence  of  proof  to 
the  contrary,  the  jury  may 
infer  that  the  accident  was  the 
result  of  the  company *s  failure 
to  give  such  signals,  and  not 
the  result  of  negligence  on  the 
part  of  the  person  killed,  when 
the  evidence  is  to  the  effect 
that  the  latter  was  seen  driv- 
ing at  a  trot  a  mile  and  a  half 
from  the  station,  and  was 
then  awake,  as  he  turned  to 
one  side  to  let  a  .  person  pass, 
and  when  crossing  the  track 
was  killed  by  an  extra  train. 
Lamoureux  v.  New  York,  N. 
H.  &  H.  R.  Co.  (Mass.),  245. 

A  person  approaching  a  railroad 
erossing  has  a  right  to  pre- 
sume that  the  company  will 
give  the  statutory  signals, 
and  if,  after  using  due  care, 
he  can  neither  see  nor  hear  an 
approaching  train,  he  is  justi- 
fied in  presuming  that  he  can 
cross  in  safety. 
Baltimore  &  O.  S.  W.  Ry.  Co. 
v»  Conoyer  (Ind.),  348. 

A  railroad  company  can  be  re- 
quired to  give  such  signals 
only  of  the  approach  of  trains 
as  the  legislature  has  pre- 
scribed, unless  the  crossing 
has  some  peculiarly  dangerous 
feature,  occasioned  by  the  act 
of  the  company  itself  in  con- 
structing its  road  or  buildings. 
Philadelphia  &  R.   R    Co.  v. 

State  (N.  J.),241. 
Cattle  guards. 
Chicago,  M.  &  St.  P.  Ry.  Co. 

V,  City  of  Milwaukee  (Wis.), 

537, 

Contributory  Negligence. 

Baker    v,    Pennsylvania  R. 
Co.  (Pa.),  824. 

View  of  crossing   obstructed 
by  cars. 

Willet  V,  Michigan  Cent.  R. 
Co.  (Mich.),  18. 
Contributory       negligence      at 
crossings  as  matter  of  law. 


GENERAL  INDEX. 


893 


OROSSINGKS—  Continued. 

Cleveland,  C.  C.  8t  St.  L.  Ry. 
Co.  V.  Miller  (Ind.),  684. 
Evidence  of  failare  to  give  sig- 
nals. 

Lamoureuz  v.  New  York,  N. 
H.  ft  H.  R.  Co.  (Mass.),  245. 
Excessive  speed. 
Illinois  Cent.  R.  Co.   v.  Ash- 
line  (111.),  702. 
Injury  to  car  passenger  at  rail- 
road crossing  concurring  neg- 
ligence. 

Washington  &  G.  R.  Co.  et  al. 
V,  Hickey  et  al,  (D.  C),  865. 
Invitation  to  cross. 
Fennell  v,  Harris  et  al,  (Pa.), 
709. 
I^ok  and  listen. 
Cleveland,  C.  C.  At  St.  L.  Ry. 
Co.  V.  Miller  (Ind.),  684. 
Obstruction  of    view    by    cars. 
Willet  V,  Michigan  Cent.   R. 
Co.  (Mich.),  18. 
Ordinance  requiring  railway  to 
light  crossing. 

Cleveland,  C.  C.  &  St.  t,.  Ry. 
Co.  (Ind.),  195. 
Passengers  charged  with  notice 
of  danger. 

Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  V.  Miller  (Ind.),  684. 
Police  power. 
Chicago,  M.  &  St.  P.  Ry.  Co. 
V,  City  of  Milwaukee,  (Wis.), 
537. 
Power  of  legislature  as  to  cattle 
guards,  warning  posts,  signs, 
etc. 

Chicago,  M.  &  St.  P.  Ry.  Co. 
V,  City  of  Milwaukee  (Wis.), 
537. 

Right  of  priority  between  rail- 
roads. 
Metropolitan    St.    Ry.  Co.   v. 

Kennedy  (C.  C.  A.),  509. 
Chicago  City  Ry.  Co.  v,  Taylor 
(111.),  513. 
Rights    as  between  two  inter- 
secting railroads. 
Metropolitan   St.    Ry.   Co.   v. 
Kennedy  (C.C.  A.),  509. 

Street  Railways. 

One  road  enjoining  another 
from  crossing  its  track  at 
grade. 


OROSSINQS— a?fi/««tt^</. 

Philadelphia,    W.   &   B.   R. 
Co.    V,    Wilmington    City 
Ry.  Co.   (Del.),  493. 
Highland  Ave.  &  B.  R.  Co. 
et  al.  V.  Birmingham  Rail- 
way 8l  Electric  Co.  (Ala.), 
502. 
Where  a  railroad  train  is  sta- 
tionary across  a  highway  the 
bell   must  be    rung   and    the 
whistle  blown  for  at  least  half 
a  minute  before  it  is  started 
in  order  to  comply  with  the 
law  of  South  Carolina. 
Littlejohn  v.  Richmond  Sl  D. 
R.  Co.  (S.  Car.),  873. 
Whether  excessive  speed  is  neg- 
ligence/^r  se. 

Illinois  Cent.  R.  Co.  v.  Ash- 
line  (111.),  702. 
Whether    the    failure    to    give 
statutory  signals  is  negligence 
per  se. 

Baltimore  &  O.  S.  W.  Ry,  Co. 
V.  Conoyer  (Ind.),  348. 

CUSTOMS. 

See  Usages  and  Customs. 
Measure  of  Damages. 

Benefit  arising  from  extra  facil- 
ities of  transit  or  railroad 
privilege. 

Lyon  et  al.  v.  Hammond  8l  B. 
I.  R.  Co.  (111.),  337. 

Eminent  Domain. 

Incidental  expenses. 
Chicago  Sl  A.  R.  Co.  v.  City 

of  Pontiac  (111.),  382. 
Ligare  v,  Chicago,  M.  &  N. 
R.  Co.  etal.  (111.),  52. 
Province  of  jury. 
Davis  et  al.  v.  Northwestern 
El.  Ry.  Co.  (111.),  452. 
Speculative  damages. 
Chicago  &  A.  R.  Co.  v.  City 
of  Pontiac  (111.),  382. 
Funeral  expenses. 

Consolidated  Traction  Co.   v. 
Hone  (N.  J.),  249. 
Mental  suffering. 

Chicago  City  Ry.  Co.  v.  Tay- 
lor (111.),  513. 
Nominal  damages  for  death. 
Cox  V.  Chicago  &  N.  W.  Ry. 
Co.  (Iowa),  604. 
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DEATH  BY  WRONQPUL  ACT  DECLARATIONS  —  Continued. 


See  Contributory    Negligence. 

Fellow  Servants. 

Master  and  Servant. 

Action  by  representative. 
Ean  V.  Chicagro,  M.  &  St.  P. 
Ry.  Co.  (Wis.),  475. 
Contributory  neg-lig-ence. 
Consolidated  Traction  Co.  v. 
Hone  (N.  J.),  249. 
Death  of  employee,   excess    of 
speed  within  city  limits. 
East    St.     Louis    Connecting 
Ry.   Co.   V.   Egrgman    (111.), 
438. 
Injuries     inflicted     in    another 
state. 

Louisville    &    N.     R.    Co.    v. 
Williams  (Ala.),  252. 
Inspection  of  tracks. 
Cox  V.  Chicago  &  N.  W.  Ry. 
Co  (Iowa),  604. 
Killing  licensee  on  track. 
Adams   v.   Southern   Ry.   Co. 
(C.  C.  A.),  747. 
Nominal  damages. 
Cox  V.  Chicago  &  N.  W.  Ry. 
Co.  (Iowa),  604. 
Statutory  right  of  action. 
Louisville  &  N.  R.  Co.  v.  Wil- 
liams (Ala.),  252. 
The  plaintiff  cannot  recover  in 
an  action  for  damages  for  the 
negligent  killing  of  his  intes- 
tate where  it  appears  from  the 
*    evidence  that  the  death  may 
have    resulted    from    one    of 
several  possible  causes,  some 
of  which  were  irreconcilable 
with  the  possibility  of  negli- 
gence   on     the     part    of    the 
defendant. 

Kenneson    v.    West  End.  St. 
Ry.  Co.  (Mass.),  445. 

DECLARATIONS. 

The  declarations  of  a  person  as 
to  his  symptoms,  made  to  a 
physician  or  surgeon,  not  for 
the  purpose  of  treatment,  but 
for  the  purpose  of  leading  the 
ph3'sician  or  surgeon  to  form 
an  opinion  to  which  he  may 
testify  as  a  witness  for  the 
declarant,  in  a  suit  brought 
by  him  for  personal  injuries. 


are  not  admissible  in  evidence 
at  the  instance  of  the  declar- 
ant. 

Lambertson    v.    Consolidated 
Traction  Co.  (N.  J.),  355. 

DRAINAGE. 

Right  of  railway. 
Beach  et  ux.  v.  Wilmington  & 
W.  R.  Co.  (N.  Car.),  158. 

DRUNKENNESS. 

Contributory  negligence. 
Kingston  v.  Yt.  Wayne  &  E. 
Ry.  Co.  (Mich.),  259. 

EASEMENTS. 

Right  of  railway  to  drainage. 
Beach  et  ux.  v.  Wilmington  & 
W.  R.  Co,  (N.  Car.),  158. 
Right  of  subsequent  grantee. 
Lyon  et  aL  v.  Hammond  &  B. 

I.  R.  Co.  (111.),  337. 
Rathbun  v.  New  York,  N.  H. 
Sl  H.  R.  Co.  (R.  I.),  333. 

ELECTRIC  RAILROADS. 
See  Street  Railroads. 

ELEVATED  RAILROADS. 

Condemnation  of  alley. 
Metropolitan  W.  S.  El.  R.  Co. 
V.  Springer  (111.),  731. 

ELEVATORS. 

Liability  of  railroad  company 
for  loss  by  fire  of  grain  in 
elevator. 

Cox  et  aL  v.  Vermont  Cent.  R. 
Co.  (Mass.),  591. 
Watchmen. 
Cox  et  aL  v.  Vermont  Cent.  R. 
Co.  (Mass.),  591. 

EMINENT  DOMAIN. 

Admissibilit  y  of  evidence  as  to 
an  agreement  to  sell. 
Ligare  v.  Chicago,  M.  &  N.  R. 
Co.  etaL  (111.),  52. 

Benefit  arising  from  extra  facil- 
ities of  transit  oi:  railroad 
privilege. 

Lyon  et  aL  v.  Hammond  A  B. 
I,  R.  Co.  (111.),  337. 

Completed  railroad,  additional 
condemnation. 
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EMINENT  DOMAIN— 0?fi/m'rf.   EMINENT  UOMAIN—Contin'd. 


Crandall  v.  Des  Moines,  N.  St 

W.  R.  Co.  et  al,  (Iowa),  420. 
Compliance  with  valid  police 
regulations  and  changes  in 
corporate  charters  are  not 
subjects  for  compensation. 
Chicago,  M.  &   St.  P.  Ry.  Co. 

V.  City  of  Milwaukee  ( Wis.) , 

537. 
Condemnation  of  a  private  ditch  < 
or  canal. 
Ligare  v.  Chicago,  M.  A  N.  R. 

Co.  (111.),  52. 

Damages. 

Incidental  expenses. 
Chicago  A  A.  R.  Co.  v.  City 
of  Pontiac  (111.),  382. 
Speculative  damages. 
Chicago  &  A.  R.  Co.  v.  City 
of  Pontiac  (111.),  382. 
Effect  of   judgment  in  former 
proceeding. 

Ligare  v,  Chicago,  M.  &  N.  R. 
Co.  et  al,  (111.),  52. 
Elevated  railroads. 
Metropolitan  W.  S.  El.  R.  Co. 
V,  Springer  (111.),  731. 
Evidence. 
Chicago  &  A.  R.  Co.  v.  City  of 

Pontiac  (111.),  382. 
Lyon  et  al,  v,  Hammond  A  B. 
I.  R.  Co.  (111.),  337. 
Evidence  of  value,  limitation  to 
market  value. 

Lrigare  v,  Chicago,  M.  A  N.  R. 
Co.  etal,  (111.),  52. 
Exclusion  of  evidence  as  to  what 
the  property  is  worth  for  rail- 
road purposes  alone  and  what 
railroad     would     pay     rather 
than  give  up  property. 
Ligare  v,  Chicago,  M.  A  N.  R. 
Co.  elal,  (111.),  52. 

Extension  of  street  over  right  of 
way. 
Chicago,  M.  A  St.  P.  Ry.  Co. 

V,  City  of  Milwaukee  (Wi&.), 

537. 
Measure  of  damages. 
Chicago  A  A.  R.  Co.  v.  City  of 

Pontiac  (111.),  382. 
Davis  et  al,  v.  Northwestern 

El.  Ry.  Co.  (111.),  452. 
Metropolitan  W.  S.  El.  R.  Co. 

V,  Springer  (111.),  731. 


Mortgages. 
Dickson  et  al,  v,  Epling  el  al, 
(111.),  403. 
Proceedings. 

Chicago  A  A.  R.  Co.  v.  City  of 

Pontiac  (111.),  382. 
Davis  et  al,  v.  Northwestern 
El.  Ry.  Co.  (111.),  452. 

Questions  of  Law  and  Fact. 

Damages. 
Davis  et  al,  v.  Northwestern 
El.  Ry.  Co.  (111.),  452. 
Right  of  way,  width. 
Zahn   V,  Pittsburgh,  C.  C.  A 
St.  L.  Ry.  Co.  (Pa.),  411. 
Whether  railroad  may  exercise 
right    within  a  city    without 
consent  of  city. 
Ligare  v,  Chicago,  M.  A  N.  R. 
Co.  etal,  (111.),  52. 

EMPLOYERS*  LIABILITY 
ACT. 

Car  inspectors. 
Canon  v,  Chicago,  M.  A  St.  P. 
Ry.  Co.  (Iowa),  12. 
Interpretation  of  Iowa  statute. 
Keatley   v,    Illinois  Cent.   R. 
Co.  (Iowa),  1. 
Massachusetts  statute. 

Fairman   v,   Boston  A  A.  R. 

Co.  (Mass.),  83. 
Pittsburg,   C.  C.  A  St.  L.  Ry. 
Co.   V,   Montgomery   (Ind.), 
792. 

ESTOPPEL. 

Municipal  aid. 
Town  Council  of  Lexington  v. 
Union    Nat.    Bank   (Miss.), 
321. 
Relief  associations. 
Maine  v,  Chicago,  B.  A  Q.  R. 

Co.  (Iowa),  299. 
Eckman   v,  Chicago   B.  &   Q. 
R.  Co.  (m.),308. 

EVICTION. 

See  Trespassers, 

EVIDENOE. 

See  Declarations, 

Admissibility  of  evidence  of 
ordinance  fixing  maximum 
rate  of  speed  where  the  ordi- 
nance is  not  pleaded. 
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Illinois  Cent.    R.   Co.   v.  Ash- 
line  (111.),  702. 
Admission  of  parol  evidence. 
West   Chicago   St.   R.   Co.   v. 
Piper  (111.),  147. 
Eminent  domain. 
Chicag-o  &  A.  R.  Co.  v.  City  of 

Pontiac  (111.),  382. 
Ligare  v.  Chicago,  M.  &  N.  R. 

Co.  etaL  (111.),  52. 
Lvon  et  al.  v.  Hammond  Sl  B. 
I.  R.  Co.  (111.),  337. 
Excessive  speed. 
Illinois  Cent.   R.  Co.  v.   Ash- 
line  (111.),  702. 
Expert  Testimony. 
The  opinion  of  a  freight  boat 
captain,  based  upon  the  ap- 
pearance of    broken   glass, 
that  its  fracture   had   been 
caused  by  a  wreck  on  a  rail- 
road, is   not    admissible  as 
expert  evidence  of  such  fact. 
United  States  Mail  Line  Co. 
V,    Carrollton     Furniture 
Manuf'gCo.   (Ky.),286. 
Failure  to  give  signals. 
Illinois  Cent.   R.  Co.  v.  Ash- 
line  (111.),  702. 
Fire  in  elevator. 
Cox  et  aL  v.  Vermont  Cent.  R. 
Co.  (Mass.),  591. 
Fires. 
Dunning   v,   Maine  Cent.    R. 

Co.  (Me.),  574. 
Thomas  v.  New  York,  C.  &  St. 
Iv.  R.  Co.  (Pa.),  132. 
Frightening  horses,  subsequent 
fright  at  same  object. 
Valley  v.  Concord  &  M.  R.  R. 
(N.  H.),  128. 
In  an  action  to  recover  damages 
for  a   personal  injury,  which 
the  defendant  claimed  was  the 
result  of  intoxication  on  the 
part   of   the   plaintiff,  it  was 
error    to    admit    evidence    to 
show  that  the  latter  had  been 
in  the  habit  of  getting  drunk 
prior  to  the  accident. 
Kingston  v.  Ft.  Wayne  &  E. 
Ry.  Co.  (Mich.),  259. 
In  an  action  to  recover  damages 
for  the  negligent    killing  of 
stock  by  a  railroad  company, 
evidence   to  show   that  sign- 


B  VIDBNOB — Continued. 

boards  had  been  erected  at  its 
crossings  and  the  proper  sig- 
nals had  been  given  subse- 
quent to  the  accident,  is  inad- 
missible. 
Louisville    Sl    N.     R.    Co.    v. 

Bo  wen  (Ky.),  276. 
Injuries  to  passengers  on  street 
railway. 
West  Chicago   St.  Ry.  Co.  v, 

Kennelly  (111.),  359. 
Mortality  tables. 
Arkansas  Midland  Ry.  Co.  v. 

Griffith  (Ark.),  846. 
Opinion  of  doctor  as  to  condi- 
tion of  plaintiff. 
Holman  z/.  Union  St.  Ry.  Co. 

of  Saginaw  (Mich.),  105. 
Opinion  of  doctor  as  to  whether 
plaintiff*s  condition   was   the 
result  of  her  injuries. 
Holman  v.  Union  St.  Ry.  Co. 

of  Saginaw  (Mich.),  105. 
Opinion  of  physicians. 
Lambertson    v.    Consolidated 

Traction  Co.  (N.  J.),  355. 
Poverty  of  plaintiff. 
Alabama,  G.  S.  R.  Co.  v,  Car- 
roll (C.  C.  A.),  759. 
Release  of  railroad  company. 
Pittsburg,  C.  C.  &  St.  L.  Ry. 

Co.   V.  Montgomery   (Ind.), 

792. 
Sufficiencv  of  evidence  of  failure 
to  give  signals. 
Lamoureux  v.  New  York,  N. 

H.  8l  H.  R.  Co.  (Mass.),  245. 
Testimony  of  physician. 

Holman  v.  Union  St.  Ry.  Co. 

Co.  of  Saginaw  (Mich.),  105. 
The  complaint  alleged  that  the 
yardmaster  "was  charged  with 
the  direction  and  control  of 
all  switch  engines  and  the 
making  up  of  trains  within 
the  said  yard  limits  of  the  de- 
fendant.** //^/f/,  that  evidence 
to  show  under  whose  control 
were  the  employees  engaged 
in  this  work  is  responsive  and 
therefore  admissible. 
Wilson  V.  Charleston  &  S.  Ry. 

Co.  (S.  Car.),  211. 
X-Ray  photographs  as  evidence. 
Bruce  ^r^  aL  v.  Beall  (Tenn.), 

841. 
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BVIDFNOB    OF    LAVr    AND 
PACT. 

Restoration  of  hig-hway  by  rail- 
road company. 

Allen  V.  Buffalo,  K.  &,  P.  Ry. 
Co.,  (N.  Y.),26S. 

EXEOUTOBS  AND  ADMINIS- 
TRATORS. 

Action  by  representative. 

Ean  z/.  Chicagro,  M.  Sl  St.  P. 
Ry.  Co.  (Wis.),  475. 

EXPRESS  MESSENGERS. 

Liability  of  carriers  for  injuries 
to. 

Voifirht  V.  Baltimore  &  O.  S. 
W.  Ry.  Co.  (Ohio),  835. 

FARM  OROSSINGS. 

See  Private  Crossings. 

Statutory  penalty,  rig;ht  of  ten- 
ant to  recover. 

Alabama    &    V.    Ry.    Co.    v. 
Ligon  (Miss.),  198. 

FELLO^W  SERVANTS. 

Brakemen. 
Baltimore  &  O.  S.  W.  Ry.  Co. 
z/.  Little  (Ind.),  427. 
Car  inspectors. 
Canon  v.  Chicag-o,  M.  &  St.  P. 
Ry.  Co.  (lowa),  12. 
Criterion  of  fellow  servants. 
Kerner  v.  Baltimore  &  O.  S. 
W.  Ry.  Co.  (Ind.),328. 
Employers'  liability  act. 
Keatley    v,   Illinois    Cent.    R. 
Co.  (Iowa),  1. 
Employers'  Liability  Act,  con- 
stitutionality of. 
Pittsburg,  C.  C.  &  St.  L.  Ry. 
Co.  V,  Montg-omery   (Ind.), 
792. 
Foreman  and  laborer. 
Illinois  Cent.  R.  Co.  v.  Bolton 
(Tenn.),  868. 
General  denial. 
Wilson  V.  Charleston  &  S.  Ry. 
Co.  (S.  Car.),  211. 
Injuries    to    employee  walking* 
near  a   track,  after  finishing- 
his  day's  work,  by  a  stick  of 
wood  neglig"ently  thrown  from 
a  passing  train,  by  a  co-em- 
ployee. 


FBLLOVr  SERVANTS— a?#i/'^. 

Fletcher  v,  Baltimore  &  P.  R. 
Co.  (U.  S.),229. 
Machinists. 
Kerner  v.  Baltimore  &  O.  S. 
W.  Ry.  Co.  (Ind.),  328. 
Massachusetts  statute. 
Fairman  v,  Boston   &  A.  R. 
Co.    Mass.),  83. 

Pleading. 

Liability  of  company. 
Pittsburg,  C.  C.  &  St.  L.  Ry. 
Co.  V,  Montgomery  (Ind.)* 
792. 
Questions  of  law  a n^.  fact. 
Wilson  r.  Charleston  &.  S.  Ry. 
Co.  (S.  Car.),  211. 

FENCES. 

Constitutionality  of  fence  law. 

Grand  Island  &  W.  C.   R.  Co. 

V,  Swinbank  et  aL    (Neb.), 

870. 

Constitutionality    of    Montana 

fence  law. 

Beckstead   v,  Montana  Union 
Ry.  Co.  (Mont.),  273. 
Double  compensation. 
Grand  Island  &  W.  C.  R  Co.  v, 
Swinbank  et  aL  (Neb.),  870. 

FIRES. 

Admissibility     in    evidence     of 
other  fires  set  on  same  day. 
Thomas  v.  New  York,  C.  &  St. 
L.  R.  Co.  iPa.),  132. 
Evidence  as  to  origin  of  fire  in 
elevator. 

Cox  et  at,  v.  Vermont  Cent.  R. 
Co.  (Mass.),  591. 
Evidence  of  other  fires. 
Dunning    v,  Maine    Cent.  R. 
Co.  (Me.),  574. 
Inspection  of  spark  arrester. 
Tho&as  V,  New  York,    C.  8l 
St.  L.  R.  Co.  (Pa.),  132. 
Liability  of    railroad  company 
for  loss  by  fire  of  grain  in  ele- 
vator. 

Cox  et  at.  V.  Vermont  Cent.  R. 
Co.  (Mass.),  591. 
Liability    of  receiver    for  dam- 
ages by  fires. 

Wallr.   Piatt  et  at.    (Mass.), 
563. 
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Questions  of  law  and  fact. 
Dunning    v.  Maine    Cent.  R. 

Co.  (Me.).  574. 
Thomas  v.  New  York,  C.  &  St. 
L.  R.  Co.  (Pa.),  132. 
Weight  of  testimony. 

Dunning    v,  Maine    Cent.  R. 
Co.  (Me.),  574. 

FIBES  B7  RAILROAD. 

Sufficiency  of  Evidence. 

Question  for  jury. 
Van   Steuben   v.  Central  R. 
Co.   of  New  Jersey  (Pa.), 
485. 

FOREIGN  CORPORATIONS. 

Venue    of  action    where    goods 
are  injured  in  transit. 
Texas  &  P.  Ry.   Co.  et  al.   v. 
Hornbeck  (Tex.),  238. 

FREIGHT  TRAINS. 

Liability  of  railroad  company 
for  injury  to  licensee  on  freight 
train. 

Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  V,  Best  (111.),  660. 
Passengers. 
Arkansas  Midland  Ry.  Co.  v, 
Griffith  (Ark.),  846. 
Right  of  sheriff  to  ride  on  freight 
train. 

Allen  V.  Lake  Shore,  &  M.  S. 
Ry.  Co.  (Ohio),  25. 

FRIGHTENING  HORSES. 

Evidence   of  subsequent  fright 
at  same  object. 
Valley  v.  Concord  &  M.  R.  Co. 
(N.  H.),  128. 
Giving  signals. 

Ochiltree  v,  Chicago^  N.  W. 
Ry.  Co.  (Iowa),  30. 
Horses    frightened    by    lumber 
near  highway. 

Valley  v.  Concord  &  M.  R.  R. 
(N.  H.),  128. 
Negligently  sounding  whistle. 
Weil   V,  St.   Louis   S.  W.  Ry. 
Co.  (Ark.),  721. 
Questions  of  law  and  fact. 

Weil  V.    St.  Louis   S.  W.   Ry. 
Co.  (Ark.),  721. 


FUNERAL  EXPENSES. 
See  Damages, 

GATES. 

Invitation  to  cross. 
Fennell  v.  Harris  (Pa.),  709. 


Liability  of  successor  of  rail- 
road company  for  restoration 
of  highway. 

Allen  V,  Buffalo,   R.  &  P.  Ry. 
Co.  «N.  Y.),265. 
Restoration  of  highway  by  rail- 
road company. 

Allen  t/.  Buffalo,  R.  &  P.  Ry. 
Co.  (N.  Y.),265. 

IMPUTABLE  NEGLIGENCE. 

Fox    V,   Oakland    Consol.  St. 
Ry.  Co.  (Cal.),825. 
Questions  of  law  and  fact. 
Hoimark       v.       Consolidated 
Traction  Ce.  (N.  J.),  380. 

INFANTS. 

See  Children, 

INJUNCTIONS. 

Intersecting  trolley  lines. 

Philadelphia,   W.  &  B.  R.  Co. 

V,  Wilmington  City  Ry.  Co. 

(Del  ),493. 
Highland  Ave.  Sl  B.  R.  Co.  ct 

aL  V.  Birmingham  Railway 

&  Electric  Co.  (Ala.),  502. 

INSOLVENCY. 

Preferred  claims,  operating  ex- 
penses. 
Savannah,  F.  &  W.  Ry.  Co.  v. 

Jacksonville,    T.   &    K.  W. 

Ry,  Co.  et  al,  (C.  C.  A.), 582. 

INSPECTION. 

Foreign  cars. 
Alabama  G.   S.  R.  Co.  v.  Car- 
roll (C.  C.  A.),  759. 

INSPECTION  OF  TRACKS. 

Cox  V.  Chicago  &  N.  W.  Ry. 
Co.  (Iowa),  604. 

INTEREST. 

Coupons; 
Town  Council  of  Lexington  v. 
Union    Nat.    Bank    (Miss), 
321. 
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INTERSTATE  OOMMEBOE. 

Competition  between  companies 
subject  to  the  statute. 
Behlmer  v.  Louisville  &  N.  R. 
Co.  et  at.  (C.  C.  A.),  620. 
Discrimination      beneficial      to 
trade. 

Behlmer  v.  Louisville  &  N.  R. 
Co.  (C.  C.  A.),  620. 
License  tax  on  railroad. 
City  of   A.nniston  v.  Southern 
ky.  Co.  (Ala.),  36. 
Long-  and  short  hauls. 
Behlmer  v,  Louisville  &  N.  R. 
Co.  (C.  C.  A.),  620. 
Unlawful  freight  rates,  order  of 
commission    binding  on    suc- 
cessor. 

Behlmer  v.  Louisville  &  N.  R. 
Co.  etal.  (C.  C.  A.),  620. 
Water  competition. 

Behlmer  v,  Louisville  Sl  N.  R. 
Co.  et  aL  (C.  C.  A.),  620. 

INTOXICATION. 
See  Drunkenness. 

JOINT  TORT-FEASORS. 

Injury    to    passenger     through 
negligence  of  two  companies. 
West   Chicago  St.    R.   Co.   v. 
Piper  (111.),  147. 
Release. 
West    Chicago  St.    R.    Co.   v. 
Piper  (m.),147. 

JURISDICTION. 

See  Venue, 

LEASE. 

Validity    of    lease    of  non-con- 
necting roads  in  Pennsylvania. 
Van  Steuben  r.  Central  R.  Co. 
of  New  Jersey  (Pa.),  485. 

LICENSE. 

Injury  to  licensee  on  track. 
Thomas  v,  Chicago,   M.  &  St. 
P.  Ry.  Co.  (Iowa),  854. 
Killing  licensee  on  track. 
Adams  v.    Southern   Ry.   Co. 
(C.  C.  A.),  747. 

LICENSEE. 

Injury  to  licensee  on  track. 
Stanley    v.    Durham    &  N.  R. 
Co.  (N.  Car.),  208. 


lAOlSi'SB'B'B— Continued. 

Liability  of  railroad  company 
for  injury  to  licensee  on 
freight  train. 

Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  V,  Best  (111.),  660. 

LIENS. 

Judgment  for  personal  injuries. 
Fidelity  Loan  Sl  Trust  Co.  v. 
Douglas  (Iowa),  713. 

LIVE  STOCK. 

See  Carriers  of  Live  Stock. 

Fence  Laws. 

Action  for  injuries  to  live  stock, 
defective  summons. 
Louisville  &  N.  R.  Co.  v.  Bow- 
en  (Ky.),276. 
Duty     of     employees     to    give 
signals. 

Louisville  &  N.  R.  Co.  v.  Bow- 
en  (Ky.),276. 
Duty  of  engineer  to  keep  look- 
out. 

Louisville  Sl  N.  R.  Co.  v.  Bow- 
en  (Ky.),276. 
Expense  of  caring  for   injured 
animals. 

Cully  V.  Louisville  8l  N.  R.  Co. 
(Ky.),872. 

In  an  action  to  recover  damages 
for  the  negligent  killing  of 
stock  by  a  railroad  company, 
evidence  to  show  that  sign- 
boards had  been  erected  at  its 
crossings  and  the  proper  sig- 
nals had  been  given  subse- 
quent to  the  accident  is  inad- 
missible. 

Louisville  &  N.  R.  Co.  v.  Bow- 
en  (Ky.),  276. 

MASTER  AND  SERVANT. 
See  Fellow  Servants. 

Assumption  of  risk. 

Alabama  6.  S.  R.  Co.  v.  Car- 
roll (C.  C.  A.),  759. 

McGhee  v.  Bell  (Ky.),  345. 
Brakeman  injured  by  fence  near 

track,  assumption  of  risk. 

Ryan  v.  New  York,  N.  H.  & 
H.  R.  Co.  (Mass.),  67. 
Death    of   employee,   excess  of 

speed  within  city  limits. 
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MASTEIR    AND    SBRVANT- 

Continued, 

East  St.  Louis  Connecting- Ry. 
Co.  V.  Eggrman  (Ill.)i  ^38. 
Death  of  employee  from   over- 
head bridg-e. 

Fitzgerald  v.  'New  York  Cent. 
&  H.  R.  R.  Co.  (N.  Y.),  434. 
Defective  appliances. 
Doingr  V.  New  York,  O.  &  W. 
Ry.  Co.  (N.  Y.),69. 
Defective  appliances,  employee 
chargeable  with  notice. 
Alabama  G.  S.  R.  Co.  v.  Car- 
roll (C.  C..A.),759. 
Injuries  to  brakeman,  assump- 
tion of  risk. 

Viningr  V.  New  York  &  N.  E. 
R.  Co.  (Mass.),  65. 
Injuries  to  employee  on  track, 
assumption  of  risk. 
McPeck  V,  Central  Vt.  R.  Co. 
(C.  C.  A.),828. 

Injuries  to  employee  walking- 
near  track  after  finishing  his 
day's  work,  by  a  stick  of  wood 
negligently  thrown  from  a 
passing  train,  by  a  co-em- 
ployee. 
Fletcher  v,  Baltimore  &  P.  R. 

Co.  (U.  S.),229. 
Injury  to  servant  while  engaged 
in  incidental  duties. 
Ean  V,  Chicago,  M.  &  St.  P. 

Ry.  Co.  (Wis.),  475. 
Galveston,  H.  &  S.  A.  Ry.  Co. 

V.   Gormley    et    al.    (Tex.), 

468. 

Inspection  of  foreign  cars. 
Alabama  G.  S.  R.  Co.  v,  Car- 
roll (C.  C.  A.),  759. 
Liability  of  railroad  for  injury 
to     brakeman     by     structure 
near  track. 

Bryce  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Iowa),  832. 
Negligence  in  train  orders. 
Fairman   v.    Boston   &  A.  R. 
Co.  (Mass.),  83. 
Negligence  of    superintendent, 
injuries  to  employee. 
Fairman   v,  Boston   &  A.   R. 
Co.  (Mass.),  83. 
Negligence  of  tower  man. 

Fairman   v.  Boston   &  A.   R. 
Co.  (Mass.),  83. 


MASTER   AND     SERVANT— 

Continued, 

Pleading. 

Failure  of  plaintiflf  to  allege 
that  he  was  engaged  in  the 
performance  of  his  duty 
when  injured. 

Broslin  v,  Kansas  City,  M. 
&  B.  R.  Co.  (Ala.),  99. 
Knowledge  of  defective  appli- 
ances. 

Broslin  v,  Kansas  City,  M. 
&  B.  R.  Co.  (Ala.),  99. 
Question  of  safe  place  to  work 
for  jury. 

Doing  v.  New  York,  O.  &  W. 
Ry.  Co.  (N.  Y.),6«. 
The  plaintiff  cannot  recover  in 
an  action  for  damages  for  the 
negligent  killing  of  his  intes- 
tate where  it  appears  from  the 
evidence  that  the  death  may 
have  resulted  from  one  of  sev- 
eral possible  causes,  some  of 
which  were  irreconcilable  with 
the  possibility  of  negligence 
on  the  part  of  the  defendant. 
Kenneson  v.  West  End  St. 
Ry.  Co.  (Mass.),  445. 
Where  the  proximate  cause  of 
the  accident  was  the  wholly 
unexpected  straying  of  a 
horse  upon  defendant's  track 
in  a  populous  city,  an  order  of 
such  city  prohibiting  stock  to 
be  at  large  therein,  defendant 
was  not  responsible  for  the 
death  of  its  employee  result- 
ing therefrom,  deceased  as  a 
railroad  employee  having  as- 
sumed the  risk  of  such  acci- 
dents. 

Bowes  V.  Hopkins  et  al,  (C.  C. 
A.),  641. 

MEASURE  OF  DAMAGES. 

Action  for  personal  injuries. 
Chicago  City  Ry.  Co.  v.  Tay- 
lor (111.),  513. 
Arguments  of  counsel. 
Alabama  G.  S.  R.  Co.  v,  Car- 
roll (C.  C.  A.),  759. 
Eminent  domain. 
Davis  et  aL   v.  Northwestern 
El.  Ry.  Co.  (111.),  452. 
It  was  not  error  to  instruct  that 
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MBASXJBE'  OF  DAMAGES  — 
Continued. 

plaintiff,  injured  while  a  rail- 
road passeng-er,  should  be 
g^iven  damages  only  sufficient 
to  compensate  her  for  her 
injury  ;  but  that  her  suffering 
in  the  past,  and  probable  suf- 
fering in  the  future,  and  the 
probability  of  the  permanency 
of  her  injuries,  and  also  any 
expense  to  which  she  had 
been  put  in  the  way  of  obtain- 
ing relief,  should  be  allowed 
her. 
Smedley  v*  Hestonville,  M.  & 

F.  Pass.  Ry.  Co.   (Pa.),  649. 
KilUing-  stock. 
Grand  Island  &  W.  C.  R.  Co. 

V,  Swinbank  et  cU.    (Neb.), 

870. 

MORTALITY  TABLES. 

Evidence. 
Arkansas  Midland  Ry.  Co.  z/. 
Griffith  (Ark.),  846. 

MORTGAGEa 

The  payment  of  mortgage  liens 
on  the  property  of  a  railway 
company  will  not  be  postponed 
to  the  payment  of  a  judgment 
recovered  against  ^ch  com- 
pany for  personal  injuries 
Caused  by  the  negligence  of 
an  employee  of  the  company, 
where  such  liens  existed* at 
and  before  the  time  of  the 
injury. 

Farmers'  Loan  &  Trust  Co,  v. 
Northern  Pac.  R.  Co.  et  aL 
(U.  S.),81. 

MUNICIPAL  AID. 

Coupons,  interest. 
Town  Council  of  Lexington  v. 
Union  Nat.    Bank    (Miss.), 
321. 
Estoppel. 
Town  Council  of  Lexington  v. 
Union  Nat.    Bank    (Miss.), 
321. 
Location. 
Lowell  et  al.   v.   Washington 
County  R.  Co.  (Me.),  115. 
National  banks. 
Town  Council  of  Lexington  v. 


MUNICIPAL  AID  —  Continued. 

Union  Nat.   Bank    (Miss.), 

321. 
Negotiability  of  bonds. 
Town  Council  of  Lexington  v. 

Union  Nat.    Bank    (Miss.), 

321. 
Validity  of  municipal  bonds  to 
aid  railroad  company. 
Town  Council  of  Lexington  v. 

Union    Nat.    Bank    (Miss.), 

321. 

NATIONAL  BANKS. 

Municipal  aid. 
Town  Council  of  Lexington  v. 
Union   Nat.   Bank    (Miss.), 
321. 

NAVIGATION. 

Liability  of  railroad  company 
for  obstruction  of  water  chan- 
nels. 

New  York,  C.  &  St.  L.  R. 
Co.  V.  Hamlet  Hay  Co. 
(Ind.),291. 

NEGLIGENCE. 

See  Carriers  o/  Passengers, 
Contributory  Negligence. 
Crossings, 
Fellow  Servants, 
Fires. 

Master  and  Servant. 
Street  Railways, 

Contract  limiting  liability. 
St.   Louis  &  S.  F.   Ry.  Co.  v. 
Sherlock  (Kan.),  462. 
Evidence  as  to  collision. 
Julius  V.   Pittsburgh   A.  &  M. 
Traction  Co.  (Pa.),  523. 
Failure  to  see  signals. 
Fair  man   v.   Boston    &  A.  R. 
Co.  (Mass.),  83. 
Questions  of  law  and  fact. 
Bronson    v.  Oakes    et  al.    (U. 
S.) ,  166. 
Throwing  articles  from  passing 
train. 

Fletcher  v,  Baltimore  Sl  P.  R. 
Co.  (U.  S.),229. 

OFFICERS. 

Salaries. 
Farmers'   Loan  Sl  Trust  Co. 
et  al.   v.  Housatonic  R.   Co. 
(N.  Y.),281. 
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OPINION  EVIDENCE. 
See  Evidence* 

ORDINANCES. 

Excessive  speed. 
Adams   z/.    Southern   Rj.   Co. 
(C.  C.  A.),747, 
Speed. 
Illinois  Cent.   R.   Co.  v.  Ash- 
line  (111.),  702. 

OBDINAB7  CAKE. 

See  Carriers  of  Passengers, 

PARTIES. 

An  appeal  was  taken  from  a 
final  order,  made  by  a  court 
which  had  appointed  receivers 
for  an  insolvent  railway  com- 
pany in  a  foreclosure  suit,  di- 
recting" the  receivers  to  g"ive 
priority  over  the  mortgages  to 
judgments  obtained  against 
the  company  on  liabilities  in- 
curred before  the  commence- 
ment of  the  foreclosure  suit. 
Held,  that  the  railway  com- 
pany was  a  necessary  party  to 
such  appeal. 

Farmers'  I/oan  &  Trust  Co.  v. 
Ivongworth  ei  aL  ( U.  S. ) ,  201. 

PHOTOGRAPHS. 

X-Ray  photographs  as  evidence. 
Bruce   et  aL  v,  Beall  (Tenn.), 
841. 

PHYSICIANS    AND     SUR- 
GEONS. 

Evidence. 
Holman  v»  Union  St.  Ry.   Co. 
of  Saginaw  (Mich.),  105. 

PLEADING. 

See  Complaint, 

Allegation    of    receivership    in 

action  for  injuries. 

Vasele  z/.  Grant   Street   Elec- 
tric Ry.  Co.  etaL  (Wash.),  75. 
Contributory  negligence. 

Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  V,  Miller  (Ind.),684. 
Failure  to  allege  plaintiff  owner 

or  that  he  was  the  party  with 

whom    contract    of   shipment 

was  made. 


PLEADING— Gw/5f««^^. 

United  States  Mail  Line  C<x  tr, 
CarroUton  Furniture   Man- 
ufacturing Co.  (Ky.),  286. 
Liability  of  company  for  act  of 

fellow  servants. 

Pittsburg,  C.  C.  &  St.  L.  Ry- 
Co.  V.  Montgomery  (Ind.), 
792. 

Master  and  Servant. 

Failure  of  plaintiff  to  allege 
that  he  was  engaged  in  the 
performance  of  his  duty 
when  injured. 

Broslin  v,  Kansas   City,  M. 
&  B.  R.  Co.  (Ala),  99. 
Knowledge  of  defective  appli- 
ances. 

Broslin  v.  Kansas  City,  M. 
&  B.  R.  Co.  (Ma.),  99. 
Negativing  contributory  negli- 
gence. 

Chicago  &  E.  R.  Co.  v,  Thomas. 
etaL  (Ind.),  181. 
Relief  associations. 
Maine  v.  Chicago,  B.  &  Q.  R. 
Co.  (Iowa),  299. 

POLICE  VOVTER. 

Compliance    with    valid    police 
regulations    and    changes    in 
corporate    charters     are    not 
subjects  for  compensation. 
Chicago,  M.  &  St.  P.  Ry.  Co. 

V,  City  of  Milwaukee  (Wis.), 

537. 
Crossings. 
Chicago,  M.  &  St.  P.  Ry.  Co. 

V.  City  of  Milwaukee  (Wis.), 

537. 

PRIVATE  CROSSINGa 

Right  of  subsequent  grantee. 
Lyon  ei  aL  v,  Hammond  &  B. 

L  R.  Co.  .111.),  337. 
Rathbun  v.    New  York,   N.  H. 
&H.  R.  Co.  (R.  I.),  333. 

Where  an  award  of  damages  for 
the  separation  of  land  by  a 
railroad  provided  for  the  con- 
struction of  a  passway  at  a 
particular  point,  the  subse- 
quent construction  of  such 
passway  was  not  a  mere  act 
of  accommodation  on  the  part 
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PBIVATB  OROSSINaS--G?«- 

tinued. 

of  the  railway  company  but  a 
compliance  with  an  obligation. 
Rathbun  v.  New  York,  N,  H. 
&H.  R.  Co.  (R.  I.),  333. 

PROXIMATE  CAUSE. 

Derailment  by  limb  of  tree,  ex- 
cessive speed. 

Cox  V,   Chicago  &  N.  W.  Ry, 
Co,  (Iowa),  604. 
Excessive  speed. 

Adams    v.   Southern    Ry.  Co. 
(C.  C.  A.),  747. 

FUBLIO  LANDa 

Conditional  grants. 
Atlantic  &  P.  R.   Co.  v.  Min- 
gus  (N.  Mex.),  881. 
Cutting  timber  for  railroad  from 
public  lands  adjacent  to  right 
of  way. 

Bacheldor    v.    United    States 
(C.  C.  A.),  878. 
Foreclosure  of  land  grants. 
Atlantic  &  P.  R.   Co.  v,   Min- 
gus  (N,  Mex.),  881. 

QUESTIONS    OF    LA^W   AND 
FACT. 

Contributory  negligence. 

Bronson    v.  Oakes    et  aL  (U. 

S.),  166. 
Littlejohn  v,  Richmond  &  D. 
R.  Co,  (S.  Car),  873. 
Defective  appliances. 
Doing  V.  New  York,  O.  &  W. 
Ry.  Co.  (N.  Y.),69. 

Eminent  Domain. 
Damages. 
Davis  et  aL  v*  Northwestern 
El.  Ry.  Co.  (111.),  452. 
Fellow  servants. 
Wilson  V,  Charleston  &  S.  Ry. 
Co.  (S.  Car.),  211. 
Fires. 
Thomas  v.   New   York,   C.   & 
St.  L.  R.  Co.  (Pa.),  132. 
Frightening  horses. 
Weil  V,  St.  Louis  S.  W.  Ry.Co. 
(Ark.),  721. 
Imputable  negligence. 
Hoimark  v.  Consolidated  Trac- 
tion Co.  (N.  J.),  380. 
Liability   for  carrying   passen- 
gers beyond  destination. 


QUESTIONS    OF  LAVT  AND 

¥A.OT— Continued, 

Hoyt  V,  Cleveland,  C.  C.  &  St. 
L.  Ry.  Co.  (Mich.),  818. 
Negligence. 
Bronson   v,   Oakes  et  al.    (U. 
S.),  166. 
Question  of  safe  place  to  work 
for  jury. 

Doing  V.  New  York,  O.  &  W. 
Ry.Co.  (N.  Y.),69. 
Restoration  of  highway  by  rail- 
road company. 

Allen  V.  Buffalo,  R.  &  P.  Ry. 
Co.  (N.  Y.),265. 
Throwing  article  from  moving 
train  injuring  passer-by. 
Fletcher  v,  Baltimore  &  P.  R. 
Co.  (U.  S.),229, 

RAILROADS. 

Whether  a  street  railway  is  a 
commercial  railroad. 
Fidelity  Loan  At  Trust  Co.  v, 
Douglas  (Iowa),  713. 

RECEIVERS. 

Allegation    of    receivership    in 
action  for  injuries. 
Vasele  v.  Grant  Street  Elec- 
tric Ry.  Co.  et  aL  (Wash.), 
75. 
Liability  of  receivers  for  dam- 
ages by  fire. 

Wall  V.  Piatt  et  aL   (Mass.), 
563. 

R'fiCBIVERSHIP. 

Liability  of  railroad  on  discharge 
of  receiver. 

Texas  ft  P.  Ry.  Co.  v.  Manton 
(U.S.),  850. 

RELEASE. 

Joint  tort-feasor. 

West   Chicago   St.    R,   Co.   v. 
Piper  (111.),  147. 
Member  of  relief  association. 
Maine  v,  Chicago,  B.  &  Q.  R. 
Co.  (Iowa),  299. 
Mental  capacity. 
Julius  V,  Pittsburgh  A.  &.  M. 
Traction  Co.  (Pa.),  523. 
Relief  fund. 
Pittsburg,  C.  C.  &  St.  L.  Ry. 
Co.   V*   Montgomery   (Ind.), 
792. 
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RELIEF  ASSOCIATIONS. 

Authority   of  company   to  con- 
duct, 299. 
Charter  powers. 
Maine  v,  Chicago,  B.  &  Q.  R. 
Co.  (Iowa),  299. 
Coercion  of  employees. 
Maine  v.  Chicago,  B.  &  Q.  R. 

Co.  (Iowa),  299. 
Eckman  v,  Chicago,  B.  &  Q. 
R.  Co.  (111.),  308. 
Estoppel. 
Maine  v,  Chicago,  B.  Sl  Q.  R. 

Co.  (Iowa),  299. 
Eckman  v,  Chicago,  B.   &  Q. 
R.  Co.  (111.),  308. 
Mistake  as  to  injuries  received. 
Maine  v.  Chicago,  B.  B.  Sl  Q. 
R.  Co.  (Iowa),  299. 
Release  from  liability. 
Maine  v,  Chicago,  B.  &  Q.  R. 
Co.  (Iowa),  299. 
Release     of     corporation    from 
liability. 

Eckman  v,  Chicago,  B.  &  Q. 
Co.  (111.),  308. 
Ultra  vires. 
Maine  v,  Chicago,  B.  Sl  Q.  R. 

Co.  (Iowa),  299. 
Eckman   v.   Chicago,  B.  &  Q. 
R.  Co.  (111.),  308. 

RELIEF  FUND. 

Acceptance  of  benefits. 
Pittsburg,  C.  C.  &  St.  L.  Ry. 
Co.  V,  Montgomery    (Ind.), 
792. 

RIGHT  OF  ^WAT.. 

Extension  of  street  over  right  of 
way. 
Chicago,  M.  &  St.  P.  Ry.  Co. 

V,  City  of  Milwaukee  (Wis.), 

537. 

SHERIFFS. 

Right  of  sheriff  to  ride  on  freight 
train. 

Allen  V.  Lake  Shore  &  M.  S. 
Ry.  Co.  (Ohio),  25. 

STOCK. 

See  Carriers  of  Live  Stock, 
Fence  Laws* 
Live  Stock, 


STREET  CARS. 

Degree  of  care  required. 
West  Chicago   St.    R.   Co.   v. 
McNulty  (111.),  255. 

STREET  RAILROADS. 
Accident  at  street  railway  cross- 
ing. 

Child  of  about  eleven   years 
old. 

Consolidated  Sl  C.P.  Ry.  Co. 
V.  Wyatt  (Kan.),  756. 

STREET  RAIL^WATS. 
Alighting  from  moving  car. 
Brown  et  ux,  v,  Seattle  City 
Ry.  Co.  et  al.  (Wash.),  859. 
Assistance  of  passenger  alight- 
ing. 

Baldwin  et  ux,  v.  Fair  Haven 
&  W.  R.  Co.  (Conn.),  853. 
Boarding  moving  car. 
North  Chicago  St.  Ry.  Co.  v, 
Wiswell  (111.),  377. 
Care  required  in  regard  to  safety 
of  passengers. 

Nichols  v,  Lynn  Sl  B.  R.  Co. 
(Mass.),  844. 
Children. 
Fox   V,   Oakland    Consol.   St. 

Ry.  (Cal.),825. 
Kierzenkowski     v,     Philadel- 
phia Traction  Co.  (Pa.),  533. 
Slensby  v,  Milwaukee  St.  Ry. 
Co.  (Wis.),  527. 
Collision. 
Holman  v.  Union  St.  Ry.  Co. 
of  Saginaw  (Mich.),  105. 
Collision  at  intersection. 
Taylor  et  al,  v.  Grand    Ave. 
Ry.  Co.  et  al,  (Mo.),  863. 
Collision    between    intersecting 
railroads. 

Metropolitan    St.   Ry.   Co.   v, 
Kennedy  (C.  C.  A.),  509. 
Concurring    negligence  in   col- 
lision between  two  street  cars 
belonging  to  different  lines. 
O'Rourke  v,  Lindell  Ry.  Co. 
et  al,  (Mo.),  675. 
Contributory  negligence  of  in- 
fant killed  by  railroad. 
West  Chicago  St.  Ry.  Co.  v. 
Scanlan  (111.),  482. 
Degree  of  care  required  of  pas- 
senger. 

West  Chicago  St.  Ry.  Co.  v. 
Manning  (111.),  364. 
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STREET  RAIL^WATS  —  Cont'd,    STREET  RAIL^WAYS  —  Cont'd. 


Examination  by  doctor  in  action 
for  personal  injuries. 
Holman  v.  Union  St.  Ry.  Co. 
of  Saginaw  (Mich.),  105. 
Imputable     negligence,     where 
child  is  killed. 

Fox  V,  Oakland  Consol  St.  Ry. 
(Cal.),  825. 
injunction  against  intersecting 
trolley  lines. 

Philadelphia,  W.  &  B.  R.  Co. 
V.  Wilmington  City  Ry.  Co. 
(Del.),  493. 
Highland  Ave.  &  B.  R.  Co.  et 
aL  V.  Birmingham  Railway 
&  Electric  Co.  (Ala.),  502. 
Injuries  to  passengers,  evidence. 
West  Chicago  St.  Ry.  Co.  v, 
Kennelly  (111.),  359. 
Injury  to  car  passenger  at  rail- 
road crossing  concurring  neg-  , 
ligence. 

Washington  &  G.  R.  Co.  et  at, 
V,  Hickey  et  at.   (D.  C),  865. 
Injury    to     passenger     arising 
from  moving  street  car. 
New  Jersey  Traction   Co.    v, 
Gardner  (C.  C.  A.),  443. 
Injury  to  person  on  track,  error 
of  judgment  of  motorman. 
Bittner  v.  Crosstown  St.  Ry. 
Co.  of  Buffalo  (N.  Y.),  152. 
Instruction  as  to  care  required 
of  passenger. 

West   Chicago   St.   R.'  Co.   v, 
McNulty  (111.),  255. 
Judgment  for  personal  injuries. 
Fidelity  Ivoan  &  Trust  Co.  v. 
Douglas  (Iowa),  713. 
Liability   for  injuries    suffered 
by  passenger  in  collision. 
Goorin  v,  Allegheny  Traction 
Co.  etat,  (Pa.),  864. 
Lurch  or  jerk  of  street  car  neg- 
ligeuce. 

Consolidation  Traction  Co.  v, 

Thalheimer  et  ux,   (N.  J.), 

858. 

Negligence  of    company    when 

passenger    is    attempting    to 

alight. 

Nichols  V,  Lynn  &  B.  R.  Co. 
(Mass.),  844. 
Parallel  lines,  necessity  of. 
In    re    Shelton    St.    Ry.    Co. 
(Conn.),  186. 


Passenger  alighting  from  wrong 
side  of  car. 

West  Chicago  St.  Ry.  Co.  v. 
Manning  (111.),  364. 
Payment    of     fare — action    for 
injury. 

West   Chicago  St.  Ry.  Co.  v. 
Manning  (IH.),  364. 
Power  of  municipality  to  require 
conductors  on  cars. 
State  ex  ret,  Columbia  Elec- 
tric   Street-Railway,   Light 
&  Power  Co.  v.  Sloan,  May- 
or, et  at,  (S.  Car.),  44. 
Right  of  priority  at  intersection 
of  two  street  railroads. 
Metropolitan   St.   Ry.   Co.    v, 

Kennedy  (C.  C.  A.), 509. 
Chicago  City  Ry.  Co.  v,  Tsiy- 
lor  (I1L),513. 
Stopping  an  electric  street  car 
at  a  dangerous  place. 
Vasele  v.  Grant  Street  Elec- 
tric Ry.  Co.  et  at.  (Wash.)  ,75. 
Those  in  charge  of  a  street  car 
must  exercise  reasonable  care 
to    prevent    their   passengers 
from      being     injured    while 
alighting  therefrom,  although 
the  car  is  stopped  on  the  side 
of  an  intersecting  street  oppo- 
site to  the  one    made  proper 
for  such  purpose  by  the  man- 
datory    provision    of   a    city 
ordinance. 

West  Chicago  St.  Ry.  Co.  v. 
Manning  (111.),  364. 
Use  of  tracks  of  another  com- 
pany. 

Colonial  Citv  Traction  Co.  v, 
Kingston  City  R.  Co.  (N.  Y.), 
.  506. 
Whether  contributory  negli- 
gence to  go  to  the  door  of  the 
car  while  car  is  in  motion  for 
the  purpose  of  being  ready  to 
alight. 

Consolidated  Traction  Co.  v. 
Thalheimer  et  ux,   (N.  J.), 
858. 
Whether  railroad. 
Fidelity  Loan  &  Trust  Co.  v, 
Douglas  (Iowa),  713. 
Who  is  a  passenger. 
West  Chicago  St.  Ry.  Co.  v. 
Manning  (m.),364. 
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8TRBBTS. 

Extension  of  street  over  rig'ht 
of  way. 

Chicago,  M.  &  St.  P.  Ry.  Co. 
V,  City  of  Milwaukee  (Wis.), 
537. 
Wrongful  use  of  street,  right  of 
adjacent  lot  owners. 
Ho£Fman   v.  Flint  &  P.  M.  R. 
Co.  (Mich.),  447. 

StrOOESSOR. 

Liability  of  successor  for  restor- 
ation of  highway. 
Allen  V.  Buffalo,  R.  &   P.  Ry. 
Co.  (N.  Y.),265. 

TAXATION. 

License  tax  on   railroad,  inter- 
state commerce. 
City  of  Anniston  v.  Southern 
Ry.  Co.  (Ala.),  36. 
Separate  tax  on  lines  operated 
by  one  company. 
City  of  Anniston  t/.  Southern 
Ry.  Co.  (Ala.),  36. 

TIMBER. 

Cutting  timber  for  railroad  from 
public  lands  adjacent  to  right 
of  way, 

Bacheldor  v.  United  States  (C. 
C.  A.),  878. 

TRACKS. 
Inspection  of. 

Cox   V.  Chicago  &  N.  W.  Ry. 
Co.  (Iowa),  604. 

TRESPASS. 

Duty  as  to  trespassers  on  track 
and  places  of  danger. 
Thomas  v,  Chicago,   M.  &  St. 
P.  Ry.  Co.  (Iowa),  854.  , 
Duty  owing  to  a  trespasser'  who 
is  in  a  perilous  place. 
Thomas  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa),  854. 

TRESPASSERS. 

A  person  walking  at  night  on  a 
railway  track  at  a  place  cus- 
tomarily used  by  the  public  as 
a  walking  way  is  not  required 
to  be  on  the  lookout  for  cars 
having  no  light  or  other 
proper  signal  given  to  warn 
him  of  their  approach. 
Stanley   v.  Durham  &  N.  R. 


TRBSPASSERS^G7M//i»tf^</. 

Co.  (N.  Car.),  208. 
A  person  who  obtrudes  himself 
upon  a  railroad  train  may  be 
a  trespasser,  though  the  com- 
pany is  aware  of  his  presence 
and  makes  no  objection,  even 
though  he  does  no  damage  to 
its  property. 

Littlejohn  v,  Richmond  &  D. 
R.  Co.  (S.  Car.),  873. 
Authority  of  brakeman  to  expel 
trespassers. 

Chesapeake  &   O.   R.   Co.    Z'. 
Anderson  (Va.),  136. 
Children. 
Alabama  Great   Southern  R. 
Co.  V,  Moorer  (Ala.),  742. 
Ejection  by  brakeman,  liability 
of  company. 

Chesapeake  &   O.   R.   Co.    v. 
Anderson  (Va.),  136. 
Ejection  from  moving  train. 
Chesapeake    &    O.    R.  Co.   v. 
Anderson  (Va.),  136. 

ULTRA  VIRES. 

Relief  associations. 
Maine  v,  Chicago,  B.  &  Q.  R. 

Co.  ilowa),  299. 
Eckman  v,  Chicago,  B.  &  Q. 

R.  Co.  (111.),  308. 

USAQES  AND  OITSTOMS. 

Throwing  article  from  moving 
train,  injuries  to  passer-by. 
Fletcher  v,  Baltimore  &  P.  R. 
Co.  (U.  S.),229. 

VENUE. 

Goods  injured  in  transit. 
Texas  &  P.  Ry.  Co.  et  aL  v, 
Hornbeck  (Tex.),  238. 

VERDICT. 
Special  verdict  in  case  of  deat  h 
at  crossing. 

Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  V,  Miller  (Ind.),  684. 

WAREHOUSEMEN. 

Cjx  et  al,  V.  Vermont  Cent.  R  . 
Co.  (Mass.),  591. 

WATER  COURSE. 
Obstruction  by  railroad. 
New  York,  C.  &  St.  L.  R.  Co. 
V.Hamlet   Hay   Co.    (Ind.), 
291. 
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